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The parties are both citizens of the United Kingdom and are domiciled in The Bahamas. They 

were married in The Bahamas on 7 July 2007. On 6 July 2011 the appellant/husband filed a 

Petition seeking, inter alia, the dissolution of the marriage on the ground of cruelty. The 

respondent/wife filed an Answer and Cross Petition on 25 November 2011 seeking the 

dissolution of the marriage also on the ground of cruelty as well as settlement of the matrimonial 

property. On 28 May 2013, following a hearing, the Petition was dismissed and a decree nisi 

granted on the ground of the appellant/husband’s cruelty towards the respondent/wife. The 

decree was subsequently made absolute and the marriage was finally dissolved on 30 December 

2013. 

 

The appellant/husband applied by way of Notice of Application for Ancillary Relief filed on 19 

June 2013 for division of matrimonial assets. Both parties filed Affidavits of Means and other 

affidavits identifying the properties they each regarded as matrimonial assets, responding to each 
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other’s allegations and substantiating their respective claims to the property adjustment orders 

they each sought.  

 

Although the application was contested, and notwithstanding that the parties’ affidavits revealed 

numerous disputes about factual issues, neither party was cross-examined on the contents of their 

affidavits and the hearing proceeded on the basis of legal submissions presented on behalf of 

each party. Closing submissions were also made. The Judge’s written Ruling was handed down 

on 26 September 2014 and is the subject of the appeal. 

 

Held: Appeal allowed; judge’s order set aside in its entirety. Application for ancillary relief 

remitted to the Supreme Court for rehearing before another judge as soon as practicable. Each 

party to bear their own costs of the appeal and in the court below. 

 

Given the state of the affidavit evidence, the learned judge could not reasonably prefer the 

evidence of one party over the other without seeing the parties’ conflicting assertions and denials 

tested before her under cross-examination. In the face of the stark conflicts in the evidence on 

several issues which were critical to the proper exercise of the judge’s discretion on the ancillary 

application, it was incumbent on the learned judge to have required the appellant, the respondent 

and any witnesses, to appear before her for cross-examination. It was an unreasonable exercise of 

the judge’s discretion to make the findings of fact and the orders she ultimately made without the 

benefit of cross-examination.  

 

The absence of cross-examination was not the only problem with the exercise of the judge’s 

discretion. The judge erroneously excluded from her consideration two properties which she 

classified as “non-matrimonial assets” simply on the basis that they were held in the wife’s 

name; and in the case of one of those properties, on the further basis that it was situated overseas. 

In doing so, she failed in her duty under section 29(1)(a) of the MCA to take all the parties’ 

properties into account, before exercising her discretion to make the orders which she ultimately 

made. This again was plainly wrong. This appeal must succeed. 
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______________________________________________________________________________ 

 

J U D G M E N T 

 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Madam Justice Crane-Scott, JA: 

 

Introduction and Background  

 

1. The appellant seeks by way of this appeal to set aside in its entirety, a written Ruling of 

Gray-Evans J., (“the Ruling”) handed down on 26 September 2014 following the hearing of a 

contested application for property adjustment orders, consequent on divorce.  

 

2. The appeal raises issues as to whether the learned judge correctly exercised her discretion in 

accordance with the Matrimonial Causes Act, Ch. 125 (“the MCA”); and whether, given the 

many factual disputes which arose on the parties’ affidavits, it was permissible, on a 

contested application, for the judge to make crucial findings of fact in the absence cross-

examination.  

 

3. Some background is necessary to set the stage for our discussion.  

 

4. The parties are both citizens of the United Kingdom and are domiciled in The Bahamas. 

They were married in The Bahamas on 7 July 2007. At the time of the marriage, the 

appellant/husband was a 51 year old divorcé, while the respondent/wife, who was also 

divorced, was 57. 

 

5. The marriage was a relatively short one and produced no children. On 6 July 2011 the 

appellant/husband filed a Petition seeking, inter alia, the dissolution of the marriage on the 
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ground of cruelty. The respondent/wife filed an Answer and Cross Petition on 25 November 

2011 seeking the dissolution of the marriage also on the ground of cruelty as well as 

settlement of the matrimonial property. 

 

6. On 28 May 2013, following a hearing, the Petition was dismissed and a decree nisi granted 

on the ground of the appellant/husband’s cruelty towards the respondent/wife. The decree 

was subsequently made absolute and the marriage was finally dissolved on 30 December 

2013. 

 

7. By way of a Notice of Application for Ancillary Relief filed on 19 June 2013, the 

appellant/husband applied, inter alia, for division of matrimonial assets. Both parties filed 

Affidavits of Means and other affidavits identifying the properties they each regarded as 

matrimonial assets, responding to each other’s allegations and substantiating their respective 

claims to the property adjustment orders they each sought.  

 

8. Although the application was contested, and notwithstanding that the parties’ affidavits 

revealed numerous disputes about factual issues, neither party was cross-examined on the 

contents of their affidavits and the hearing proceeded on the basis of legal submissions 

presented on behalf of each party on 19 February 2014 and 14 May 2014. Closing 

submissions were also made on 16 May and 6 June respectively. As noted earlier, the Judge’s 

written Ruling was handed down on 26 September 2014 and is now the subject of this 

appeal. 

 

The Ruling 

 

9. Between paragraphs 10 through 18 of her Ruling under the sub-heading ‘The Evidence’ the 

learned judge reproduced the contents of most of the affidavits which each party filed in 

support of their respective contentions. Then at paragraphs 19 and 20 she stated: 

 

“19. Neither of the parties was cross-examined and although I 

have set out most of their affidavits, much of what is alleged by 

one side and disputed by the other is not, in my judgment, 

relevant to the issues to be determined. 

 

20. As indicated this is a property adjustment application and 

to my mind the issues that arise for determination are as 

follows: 

 

a. What are the matrimonial assets? 

 

b. How, if at all, interest in the matrimonial assets ought 

to be adjusted?” [Emphasis added] 
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10. At paragraphs 21 and 22 under the heading ‘The Matrimonial Assets’ the learned judge 

commenced her discussion with the observation that the appellant/husband’s claim was that 

there were four (4) properties which fell to be considered on the application for relief, 

namely: three (3) condominiums situated in Freeport, Grand Bahama, (#707 Harbour House 

Towers (Harbour House); #108 Obera Beach (Obera Beach), and #19 Beauport (Beauport)), 

together with a fourth property situated in Nottinghamshire, England at #2 Machin Grove 

(Machin Grove). She further observed that the respondent/wife had contended that the 

marital assets consisted instead of two of the three Freeport condominiums, namely: Harbour 

House and Beauport, together with a 2007 Toyota SUV or the proceeds of sale therefrom. 

 

11. At paragraph 23 the Judge stated: 

 

“23. It is common ground that title to the Harbour House 

Towers and Beauport Condominium properties is held in the 

joint names of the husband and wife as joint tenants; that title 

to the aforesaid vehicle was also held by the husband and wife 

jointly; and that title to the Machin Grove, U.K. and Obera 

Beach properties is held in the wife’s name alone.” 

 

12. The Judge essentially found in favour of the respondent/wife’s contention resolving the issue 

of what constituted the “matrimonial assets” by reference to whether the property was held in 

the parties joint names. Between paragraphs 24 through 26 of her Ruling she stated: 

 

“24. In the circumstances, I find that the Harbour House 

Towers and Beauport Condominium properties as well as the 

aforesaid vehicle (or the proceeds of any sale therefrom) are 

matrimonial assets. 

 

25. Not so with the other properties. 

 

26. As regards the Machin Grove property, counsel for the wife 

submits, and I accept, that whether that property is a 

matrimonial asset is to be determined by the laws of the United 

Kingdom, and therefore, this Court has no jurisdiction over 

the same.” 

 

13. For the further reasons set out at paragraph 60 of her Ruling, the Judge found that the 

husband and the wife were each entitled to a 50% interest in each of the Harbour House and 

Beauport properties. 

 

14. Ultimately, after explaining why, in her view, the Obera Beach condo and the Machin Grove 

property could not be considered matrimonial assets, the Judge summarized her orders at 

paragraph 82 of the Ruling in the following terms:  
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“82. In summary, the order of this court is as follows: 

 

a. The husband shall, within 30 days of the date hereof, 

pay to the wife the sum of $4,000.00 being her half share 

of the proceeds of sale of the aforesaid vehicle; 

 

b. Each party shall have the option of purchasing the 

other’s share in either or both of the matrimonial 

properties at an agreed or market value, within 180 

days of the date hereof; 

 

c. The cost of the transfer is to be paid by the party 

exercising the option. 

 

d. If neither party is willing or able to purchase the other’s 

share, in one or both of the said properties, then such 

property is to be sold and the net proceeds divided 

equally between the parties. 

 

e. Until the respective interests are either: purchased by 

the other spouse or sold to a third party, the wife shall 

continue to have sole use of the Harbour House Towers 

property and the husband is to continue to have sole use 

of the Beauport Condominium property. 

 

f. The husband is to pay to the wife the sum of $48,000.00 

being the arrears due under the 2011 and 2012 orders of 

the Magistrate’s and Supreme Courts. 

 

g. If the wife opts to purchase the husband’s share in 

either of the properties, the sum paid to the husband 

shall be one-half of the agreed market -value of that 

property less the sum of $48,000.00, or such amount as 

shall be owing at the time. 

 

h. In the event the properties are sold, the sum of 

$48,000.00, or such amount as shall be owing at the 

time, is to be deducted from the husband’s half-share of 

the net proceeds. 

 

i. Until the said sum of $48,000.00 is paid as aforesaid, the 

husband is to continue paying the wife $1,000.00 per 

month on account thereof. 

 

j. The wife’s request for alimony and/or a lump sum 

payment is refused.”  
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The Appeal 

 

15. In his Notice of Appeal filed on 14 April 2015 the appellant made seven (7) complaints as 

follows: 

 

“1. The learned Judge’s determination that the Supreme Court 

did not have jurisdiction to make a property adjustment order 

in relation to No. 2 Machin Grove, Gatford, Worksop, 

Nottinghamshire, England, United Kingdom, was wrong in 

law. 

 

2. The learned Judge’s determination that the said No. 2 

Machin Grove was not matrimonial property was wrong in 

law. 

 

3. The learned Judge erred in failing to take into account, or 

give due weight to, the uncontroverted evidence that, after the 

break down of the marriage, the Respondent had appropriated 

to herself a substantial amount of the Appellant’s money 

without the Appellant’s consent; namely, approximately 

Eighty-Six Thousand Dollars ($86,000.00) and Four and a Half 

Million Dinars (4,500,000.00). 

 

4. The learned Judge erred in failing and/or refusing to direct 

that the Respondent produce evidence of allocation of the 

$86,000.00 and her bank statements despite the Matrimonial 

Causes Act and the Appellant’s insistence and request that the 

Respondent disclose such evidence. 

 

5. The learned Judge erred in deciding questions of fact that 

were wholly dependent on a determination first being made by 

the Court as to the credibility of the Appellant and the 

Respondent and resolving conflicts appearing in the evidence 

of the Appellant and the Respondent respectively, without 

either the Appellant or Respondent being cross-examined at 

the hearing. 

 

6. In arriving at her decision on the application for ancillary 

relief, the learned Judge failed to have proper regard to the 

evidence and all of the matters prescribed by section 29 of the 

Matrimonial Causes Act, including but not limited to, (i) the 

evidence regarding the substantial financial contribution made 

by the Appellant to the renovation and upkeep of the said No. 2 

Machin Grove and No. 2 (sic) Obera Beach and (ii) the 

evidence as to the income derived by the Respondent from the 

rental income of the property known as No. 108 Obera Beach. 
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7. The learned Judge erred in failing and/or refusing to hear 

the Appellant’s application for a variation of the interim order 

to pay maintenance to the Respondent.” 

 

16. At the start of his submissions before us on the appeal, counsel for the appellant, Mr. Adams 

abandoned grounds 4 and 7 and advised that the appeal would proceed on the basis of the 

remaining five grounds. He explained that grounds 1 and 2 would be argued together since 

they both concerned the judge’s determination that she had no jurisdiction to make a property 

adjustment order in respect of the Machin Grove property situated in the United Kingdom.  

 

17. Mr. Adams further indicated that grounds 3 and 6 would be argued together as they related to 

the learned judge’s failure to take into account (as she was required by section 29(1)(a) of the 

MCA to do) the “property and other financial resources which each of the parties has or 

is likely to have in the foreseeable future”. 

 

18. Finally, Mr. Adams advised that ground 5 would be argued on its own inasmuch as 

(notwithstanding counsel for the respective parties’ representation to the judge that they did 

not propose to cross-examine either party on their affidavits) given the obvious conflicts in 

the affidavits on pivotal issues of fact, the judge ought to have required the parties to be 

cross-examined on their affidavits before she embarked upon making a determination or 

findings of fact.   

 

19. Viewed broadly, it is evident from the remaining five grounds, that lying at the heart of the 

appellant’s complaints is that the learned judge exercised her discretion erroneously by 

misdirecting herself on the law; and by approaching the application in a manner that was so 

plainly wrong that she must have misdirected herself. He asks this Court to set aside the 

judgment in its entirety and to order a new hearing of the application for ancillary relief 

before a different judge.  

 

20. We propose to deal with the five grounds in the same manner suggested by counsel for the 

appellant Mr. Adams. In our view, the cumulative effect of all five complaints will be 

dispositive of the appeal; and for the reasons set out below we allow the appeal and order a 

retrial of the application as soon as practicable before a different judge.  

 

Grounds 1 & 2 – Failure to assume jurisdiction in relation to Machin Grove or to have 

regard to it as mandated by section 29(1)(a) of the MCA  

 

21. We need not reproduce these two grounds as they have already been set out in full at 

paragraph 15 of this Judgment. They challenge the judge’s decision at paragraph 26 of her 

Ruling (extracted above at paragraph 12) that the question whether Machin Grove was a 

‘matrimonial asset’ was to be determined by the laws of the United Kingdom and that she 

had no jurisdiction over it. 
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22. Based on the affidavit evidence it was undisputed that this property, situated in 

Nottinghamshire, England, was acquired in 2000 in the wife’s name when the respondent 

was still married to her former husband and before the Guthries were married in 2007. In 

short, Machin Grove was a property which the respondent/wife brought into the marriage. 

 

23. On appeal, the appellant/husband submits on the one hand (citing Hamlin v Hamlin [1985] 

2 All ER 1037 and Halsbury’s Laws on England, 5
th

 Edition at Volume 72 (2009) at 

paragraph 500) that the learned judge erred since as a matter of law she had jurisdiction in 

personam for purposes of the ancillary proceedings to consider the Machin Grove property, 

notwithstanding it is situate in the UK. 

 

24. On the other hand, the respondent/wife relies on Halsbury’s Laws of England, 4
th

 Edition at 

Volume 8(1) at paragraph 924 to support her submission that the judge was correct in not 

considering Machin Grove since questions concerning the rights over immovable property 

are governed by the law of the country where the immovable property is situated. With 

respect, we do not agree inasmuch as the mere fact that property is acquired prior to the 

marriage or is situated out of the jurisdiction does not mean that it cannot ipso facto be 

considered or taken into account on an application for financial provision and property 

adjustment orders under sections 25, 27 and 28 of the MCA. 

 

25. This issue was discussed in the English Court of Appeal decision in Hamlin (above). 

According to the facts in Hamlin, the parties were both domiciled in the United Kingdom. 

The wife petitioned for divorce and applied for ancillary relief, including, inter alia, an order 

under section 37 of the UK Matrimonial Causes Act, 1973 restraining the husband from 

disposing of a villa situated in Spain. The county court judge refused to issue the injunction 

on the basis that he had no jurisdiction to entertain the application because the property was 

situated abroad. The English Court of Appeal held that in dealing with a claim for financial 

provision in divorce proceedings, the court had jurisdiction in personam to make an order 

restraining the respondent from disposing of property situated outside the jurisdiction. Since 

the judge had based his decision exclusively on the absence of the requisite jurisdiction, the 

Court allowed the appeal and remitted the matter to the county court for a decision on the 

merits of the petitioner’s application for ancillary relief. 

 

26. Before arriving at its decision, the Court of Appeal examined relevant legislation and 

conducted a full review of the applicable jurisprudence. The Court noted firstly, that there 

was nothing in relevant legislation which excluded from its scope property situated abroad. 

Secondly, the Court found that the court’s jurisdiction to grant the injunction derived from 

statute and that what was in issue under the section, in effect, was an equity; that is to say, the 

right to financial relief for the benefit of the wife and child, which the wife was seeking to 

uphold and the husband to defeat. At page 1043, the Court further determined that:  
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“…the jurisdiction conferred by the section was not to 

determine the title to, or the right to possession of, the foreign 

land in question, but rights in personam arising from the 

divorce.”     

 

27. As indicated, Hamlin was primarily concerned with the jurisdiction of the county court judge 

under section 37 of the English MCA to grant an injunction over property situated in a 

foreign country pending the determination of the substantive ancillary proceedings. Although 

there is no provision corresponding to section 37 in the Bahamas MCA, in our view, the 

broader principle established in Hamlin, applies with equal force to situations (as here) 

where the court is in the process of determining the ancillary rights and obligations in 

personam of the parties arising from divorce proceedings.  

 

28. Delivering the Court’s decision in Hamlin, Kerr LJ at page 1041 explained the nature of the 

court’s jurisdiction in ancillary applications under the MCA in the following terms: 

 

“… these following three fundamental points must be borne in 

mind. (i) There is no relevant definition of ‘property’, nor any 

statutory indication, suggesting that Parliament intended to 

restrict the powers of the courts, in this field of the law, to 

property situated in England and Wales, whether personal or 

real. (ii) The jurisdiction of the courts in this field is exercised 

in personam against persons who are amenable, as a last resort, 

to the courts’ coercive powers to enforce orders made against 

them. The orders do not operate directly on the property, let 

alone in rem. Thus, by way of example, take the case of a 

husband making a gift of assets to his mistress with the 

intention of defeating his wife's claim for financial relief. If the 

court makes an order “setting aside” the gift, it does not re-

convey or transfer the property as such, but orders the 

husband and mistress to do so, or to deal with the property in 

any way which may be ordered for the purpose of its 

preservation and availability for the wife's claim. If the 

husband and mistress are both within the jurisdiction, or 

otherwise amenable to the courts' coercive powers, there is no 

difficulty. If they are not, then different considerations 

undoubtedly arise, though in relation to property situated 

within the Jurisdiction there are now also additional powers… 

(iii) Following on from (ii) above it must always be borne in 

mind that there is a crucial difference between the existence of 

jurisdiction, in the sense of the competence of the court to 

make orders, and the question whether the jurisdiction should 

in fact be exercised in a given case as a matter of discretion. 
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Thus, it is a fundamental principle that, in the exercise of their 

discretion, our courts will not make orders which they cannot 

enforce. It follows, as shown by the cases, that in relation to 

property situated abroad, even if the parties are present within 

the jurisdiction, the courts will in general not make any order 

whose effectiveness depends on its recognition or enforcement 

by the courts or other authorities of the foreign locus if the 

evidence shows that these would be denied. However, such 

cases go to discretion and not to jurisdiction.” [Emphasis 

added] 

 

29. In terms of its legislative history, the Bahamas MCA passed into law on 11 March 1879 and 

has been amended on numerous occasions since then. Although similar to the UK MCA, 

there are important differences due in large measure to differences in wording of particular 

sections and to statutory changes introduced into UK matrimonial and family law which our 

Parliament has not yet seen fit to adopt here. See for example the discussion of this Court 

(differently constituted) in Fitzgerald (by his Receiver Jerome K. Fitzgerald) v. 

Fitzgerald [2015] 2 BHS J. No. 33 in relation to void and voidable marriages.  

 

30. The similarities as well as the differences between the Bahamas MCA and the UK MCA 

have been the subject of judicial comment in numerous decisions of our courts. In B v. A 

[2012] 1 BHS J. No. 30 for example, Evans J., had occasion to consider the statutory grounds 

of divorce under the Bahamas Act. He drew attention to the differences in language which 

had been employed in section 16(1)(d) of the Bahamas MCA and that used in the 

corresponding section of the UK Act and further noted the divergence of opinion which has 

emerged at the Supreme Court level as to whether the statutory grounds for divorce in the 

Bahamas are intended to be all fault-based.  

 

31. While the provisions of the Bahamas MCA are clearly not on all fours with the UK MCA, it 

is perhaps in the area of financial provision and property adjustment orders ancillary to 

divorce, nullity or judicial separation, that the similarity between the Acts is most evident. As 

a review of Bahamian case law in the area of ancillary relief will confirm, it is mainly to UK 

authorities that Bahamian courts look for guidance in approaching applications for ancillary 

relief following divorce. See for example: A v. B [2010] 2 BHS J. No. 19; Missick v. 

Missick [2012] 3 BHS J. No. 75; P v. T [2013] 2 BHS J. No. 97; Johnson v. Johnson 

SCCivApp No. 20 of 2015; Sawyer v. Sawyer SCCivApp No. 134 of 2014; Collie v. Collie 

SCCivApp. No. 19 of 2015. 

 

32. That having been said, President of this Court Madam Justice Anita Allen (as she then was) 

delivering the decision of this Court (differently constituted) in Jupp v. Jupp SCCivApp No. 

37 of 2011, nonetheless sounded the following note of caution: 
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“9. It must be remembered that authorities from the United 

Kingdom cannot trump what the statute law of the Bahamas 

says. It is only if these cases are consistent with the statute law 

can they apply. Section 29 is very clear as to what a judge must 

take into consideration when considering whether to exercise 

her powers under section 27 or 28 or even section 25 of the Act. 

Any sharing principle enunciated by case law must be 

construed in this light. The statute requires you to look at all 

the circumstances and you make the order which puts the 

parties in the financial position so far as it is practical that they 

would have been in if the marriage had not broken down. The 

division of the assets must be fair in its entirety. It is not the 

role of the trial judge to list the assets of the family and to 

divide them one by one. The trial judge must look at the 

circumstances on the whole, examine the entire context of the 

case and make an award accordingly, stating sufficient reasons 

for the same.” [Emphasis added] 

 

33. With the foregoing considerations in mind, we return to consider whether the learned judge 

wrongfully excluded the respondent/wife’s Machin Grove property from her consideration 

before exercising her powers under section 28 to make the orders which she ultimately made.  

 

34. It is perhaps useful to draw attention to section 29(1) of the MCA which states: 

 

“Matters to which court is to have regard in deciding how to 

exercise its powers under sections 25, 27 and 28 

 

29. (1) It shall be the duty of the court in deciding whether to 

exercise its powers under section 25(3) or 27(1)(a), (b) or (c) or 

28 in relation to a party to a marriage and, if so, in what 

manner, to have regard to all the circumstances of the case 

including the following matters that is to say – 

 

(a) The income, earning capacity, property and other 

financial resources which each of the parties to the 

marriage has or is likely to have in the foreseeable 

future; 

 

(b) The financial needs, obligations and responsibilities 

which each of the parties to the marriage has or is 

likely to have in the foreseeable future; 

 

(c) The standard of living enjoyed by the family before 

the breakdown of the marriage; 
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(d) The age of each party to the marriage and the 

duration of the marriage; 

 

(e) Any physical or mental disability of either of the 

parties to the marriage; 

 

(f) The contribution made by each of the parties to the 

welfare of the family, including any contribution 

made by looking after the home or caring for the 

family; 

 

(g) In the case of proceedings for divorce or nullity of 

marriage, the value to either of the parties to the 

marriage of any benefit (for example, a pension) 

which, by reason of the dissolution or annulment of 

the marriage, that party will lose the chance of 

acquiring; 

 

and so to exercise those powers as to place the parties, so far as 

is practicable and, having regard to their conduct, just to do so, 

in the financial position in which they would have been if the 

marriage had not broken down and each had properly 

discharged his or her financial obligations towards the 

other….” [Emphasis added] 

 

35. In deciding whether to exercise her powers under section 28 of the MCA to make the 

property adjustment order which the appellant/husband sought in relation to Machin Grove, 

the learned judge was clearly mandated by section 29(1)(a) to have regard to all the 

circumstances of the case, including, inter alia, the “property and other financial resources 

which each of the parties to the marriage has or is likely to have in the foreseeable future.”  

 

36. Although section 28(1)(a) defines the word “property” for the limited purposes of that 

section as ‘property to which the first-mentioned party is entitled, either in possession or 

reversion’, the Bahamas MCA (like its UK counterpart) contains no relevant definition of the 

word “property” applicable to the Act as a whole. Nor can assistance be derived from the 

Interpretation and General Clauses Act, Ch. 2 which though defining the expressions 

‘movable property’ and ‘immovable property’, similarly contains no overarching definition 

of the word “property”.  

 

37. There is therefore nothing in the Bahamas MCA or in the Interpretation and General Clauses 

Act, Ch. 2 which can be read as excluding a party’s “property” from the scope of section 

29(1)(a) merely because it is situated overseas. The learned judge clearly failed to appreciate 

that her jurisdiction on the application for ancillary relief was exercisable in personam 

inasmuch as both parties were domiciled in The Bahamas and had submitted to the 
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jurisdiction of the Bahamas Supreme Court. Furthermore, on the application the judge was 

not being asked to determine the title to, or the right to possession of the Machin Grove 

property itself as it clearly belonged to the wife. Nor was she being asked to determine (as 

she erroneously thought) whether Machin Grove or Obera Beach (held in the wife’s name) 

were or were not “matrimonial assets”. Rather, the task before her for purposes of section 

29(1)(a) was to have regard to all the circumstances of the case, including all the “property” 

which each party to the marriage held, with a view to exercising her discretion so as to place 

them in the financial position they would have been in had the marriage not broken down.   

 

38. In our judgment, to the extent that the learned judge excluded Machin Grove from her 

consideration on the basis that she had no jurisdiction over it, she failed in her statutory duty 

under section 29(1)(a) to take it into account on the application; and in the result, the exercise 

of her discretion on the ancillary application was plainly wrong. Ground 1 succeeds. 

 

39. On ground 2, the appellant/husband complained that the judge erred in law in determining 

that Machin Grove was not matrimonial property. As we understand the complaint, ground 2 

is directed to the judge’s reasoning at paragraphs 23 through 25 of her Ruling where, having 

accepted that the title to Harbour House Towers and Beauport and the 2007 Toyota SUV had 

been held in the parties’ joint names, she declared that they were “matrimonial assets” but 

found that this was not so with the Machin Grove and Obera Beach properties which were 

held in the wife’s name alone. With respect, this again was clearly wrong.   

 

40. The MCA itself draws no distinction between property which is “matrimonial property” and 

property which is not. Indeed, as we have just indicated, section 29(1)(a) merely requires the 

court in deciding whether to exercise its statutory powers in relation to a party to a marriage, 

and, if so, in what manner, to have regard to all the circumstances of the case, including the 

“property” and financial resources which each party has or is likely to have in the 

foreseeable future in order to achieve a fair result. 

 

41. References to “matrimonial assets” (sometimes also called “family assets”) are, however, 

found in UK and Bahamian case law. In Wachtel v. Wachtel [1973] 1 All ER 829, Lord 

Denning MR described “matrimonial assets” in the following terms: 

 

“…It refers to those things which are acquired by one or other 

or both of the parties, with the intention that there should be 

continuing provision for them and their children during their 

joint lives and used for the benefit of the family as a whole.” 

 

42. In Miller v. Miller; McFarlane v. McFarlane [2006] UKHL 24, Lord Nicholls of 

Birkenhead defined “matrimonial property” in the following terms: 
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“Matrimonial property means the matrimonial home plus 

property acquired during the marriage otherwise than by gift 

or inheritance.” 

 

43. In Dean v. Dean (1991) BHS J. No. 164, this Court (differently constituted) preferred to use 

the concept of “family assets” and made the following observation:  

 

“…It is clear that it is not every capital asset acquired by the 

party to the marriage either before or during the subsistence of 

the marriage that will automatically become a family asset. 

The intention of the party acquiring the asset is vital if one of 

the spouses acquire a house and meets the purchase and 

furnishing expenses exclusively but nonetheless uses the house 

as the matrimonial home, the house acquires the attribute of 

family assets because of the intention of the spouse in whom 

the legal ownership resides and because the house is being used 

for the benefit of the family as a whole.” [Emphasis added] 

 

44. Based on the authorities, the distinction between ‘matrimonial property’ and ‘non 

matrimonial property’ generally only comes into play on an application for ancillary relief 

much later in the process after the court has identified and valued all the “property” of the 

parties which is available for distribution. See White v. White [2001] 1 AC 596; Miller v. 

Miller; McFarlane v. McFarlane (above); and Charman v. Charman [2005] EWCA Civ 

1606. 

 

45. In Charman (above), Sir Mark Potter P who delivered the Court’s decision, explained the 

approach to the statutory exercise required by section 25(2)(a) of the English Act 

(corresponding to section 29(1)(a) of our MCA) in the following terms:  

 

“[66.] To what property does the sharing principle apply?.... 

We consider…the answer to be that…the principle applies to 

all the parties’ property but, to the extent that their property is 

non-matrimonial, there is likely to be better reason for 

departure from equality…” [Emphasis applied] 

 

46. In similar vein, in Sawyer v. Sawyer (above) this Court (differently constituted) recently 

explained how a court should approach the division of the parties’ assets on an application 

for ancillary relief where a specific asset is found not to be a “matrimonial” or “family asset”. 

Delivering the Court’s decision, Sir Michael Barnett JA (Actg.) explained: 

 

“[14] In carrying out its obligations to make orders for 

ancillary relief and in particular, the division of the parties’ 

assets, the fact that one party acquired an asset before 

marriage and therefore its acquisition was not as a result of 
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their joint effort is a material factor that a judge is obliged to 

take into account in making a property adjustment order…” 

[Emphasis added] 

 

47. We are of the view that by erroneously limiting the scope of her inquiry to only those 

properties which were in the parties’ joint names and which she regarded as ‘matrimonial 

assets’, the learned judge failed as required by section 29(1)(a) to take into account all the 

parties’ properties before making the orders she ultimately made. In the result, by excluding 

from her consideration the Machin Grove and Obera Beach properties on the basis, inter alia, 

that they were in the wife’s name, the exercise of her discretion on the application was 

plainly wrong. Ground 2 also succeeds. 

 

48. We find it convenient to consider ground 5 ahead of grounds 3 and 6. 

 

Ground 5 – The judge erroneously resolved conflicts in the affidavit evidence and decided 

questions of fact wholly dependent on credibility without either the appellant or the 

respondent being cross-examined  

 

49. Ground 5 is already reproduced in full at paragraph 15 of this Judgment and we do not need 

to set it out again. It is essentially a challenge to the approach employed by the learned judge 

on the hearing of the application for ancillary relief which, as we have indicated, was a 

contested application in which the parties’ filed affidavits and counter affidavits disclosed 

many disputes on facts which the appellant/husband says were crucial to the exercise of the 

judge’s discretion.  

 

50. Counsel for the appellant/husband contends that by not taking charge of the proceedings so 

as to require the parties to appear for cross-examination, the learned judge abdicated her 

quasi-inquisitorial responsibility to investigate the factual conflicts which appeared in their 

affidavits. He relies on paragraph 22 of the decision of the English Court of Appeal in Parra 

v Parra [2003] 1 FLR 942 where delivering the Court’s decision, Thorpe LJ stated: 

 

“[22] … The judicial task is very different from the task of the 

judge in the civil justice system whose obligation is to make 

findings on all issues in dispute relevant to outcome. The quasi-

inquisitorial role of the judge in ancillary relief litigation 

obliges him to investigate issues which he considers relevant to 

the outcome even if not advanced by either party. Equally, he 

is not bound to adopt a conclusion upon which the parties have 

agreed. But this independence must be matched by an 

obligation to eschew over-elaboration and to endeavour to 

paint the canvas of his judgment with a broad brush rather 

than with a fine sable. Judgments in this field need to be simple 

in structure and simply explained.”[Emphasis added] 
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51. Counsel for the appellant, Mr. Adams submits that Rule 48 of the Matrimonial Causes Rules 

vests in a court which is hearing an application for ancillary relief, a “quasi-inquisitorial” 

power, inter alia, to investigate the allegations made in support of and in answer to the 

application; to take the oral evidence of witnesses and to order the attendance of any person 

for the purposes of being examined and cross-examined. He buttresses his submission by 

reference to the foregoing paragraph of Parra in an effort to convince us of the judge’s 

quasi-inquisitorial power in matrimonial proceedings in The Bahamas. He further submits 

that the learned judge could not reasonably accept and believe the evidence of the 

respondent/wife over the evidence of the appellant/husband without either party being cross-

examined as to credibility since the determination of certain factual issues were material to 

the exercise of the court’s discretion. He further submits that despite counsels’ 

representations to her at the start of the hearing that cross-examination would be unnecessary, 

the learned judge ought to have insisted that cross-examination take place on several crucial 

issues necessary for the exercise of her discretion.  

 

52. On the other hand, counsel for the respondent/wife, Ms. McIntosh, submits that the judge’s 

discretionary powers were only exercised after consultation and agreement by counsel for the 

respective parties. She contends that it is therefore disingenuous for the appellant at this stage 

to attempt to rely on the absence of cross-examination solely because the decisions rendered 

by the judge arising from the agreed process were not as he desired. With respect, we do not 

agree. 

 

53. Rule 48 of the Matrimonial Causes Rules refers to a preliminary investigation on an 

application for ancillary relief as follows: 

 

“Unless the judge shall otherwise direct, an appointment shall 

be fixed for the hearing by the Registrar of any application for 

ancillary relief which has not been dealt with by the judge at 

the trial. Notice of the appointment shall be given by the 

applicant to every other party to the application who has 

entered an appearance and to the petitioner if he is not the 

applicant, and at the appointment so fixed the Registrar shall, 

in the presence of the parties of their attorneys, investigate the 

allegations made in support of and in answer to the application 

and may take the oral evidence of witnesses, and may order the 

attendance of any person for the purpose of being examined or 

cross-examined, and may at any stage of the proceedings order 

the discovery and production of any document or call for 

further affidavits.” 
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54. Rule 48 is clearly directed to the Registrar and not the trial judge. In our view, it essentially 

operates to delegate to the Registrar any applications for ancillary relief which are not dealt 

with by the judge at the trial, unless the judge otherwise directs. Additionally, it spells out in 

some detail how the Registrar is to approach the application which is not dealt with by the 

judge at the trial. It follows that we do not accept Mr. Adams’ view that the judge’s quasi-

inquisitorial role in ancillary relief applications resides in Rule 48. That said, it would be 

somewhat ludicrous if the Registrar were given quasi-inquisitorial powers in ancillary 

applications which the judge does not also have.  

 

55. As we see it, the issue whether a judge’s role in ancillary relief applications under the MCA 

is inherently quasi-inquisitorial is now settled in the case-law itself and there was no need for 

Mr. Adams to resort to Rule 48 to find it. At paragraphs 49 and 71 of the English case of 

Charman v. Charman (above), Wilson LJ and Potter, P, respectively, state that the court’s 

quasi-inquisitorial role (as discussed in Parra) stems from section 25 of the UK Matrimonial 

Causes Act of 1973. Similar views may also be found in Williams v Lindley [2005] 2 FLR 

710, Estrada v Al-Juffali [2017] 1 FLR 669, Imerman v Tchenguiz and others; Imerman 

v Imerman [2011] Fam 116, Iqbal v Iqbal [2017] EWCA Civ 19 and Cooper-Hohn v 

Hohn [2014] EWHC 2314 (Fam).  

 

56. Section 25 of the UK Act outlines the matters to which the court is to have regard in deciding 

how to exercise its powers on an application for financial provision and property adjustment, 

consequent on divorce. The section is substantially identical to section 29 of the Bahamian 

MCA.  

 

57. In this jurisdiction, Turner J has relied on and made reference to Parra in a number of 

decisions such as P v. L [2011] 2 BHS J. No. 89, S v. V and another [2011] 2 BHS J. No. 

99, and V v. D [2011] 1 BHS J. No. 71. At the appellate level, this Court (differently 

constituted) has said, in the case of Sawyer v Sawyer (above) that: 

 

“19. …It must be recalled that the role of a judge in ancillary 

relief litigation is quasi inquisitorial and the judge where he 

has insufficient information to determine an important fact 

should make an extra effort to obtain that additional 

information.” 

 

58. Bearing in mind the quasi-inquisitorial role of a judge on an application for ancillary relief, 

more especially in contested applications where the facts are in dispute and credibility is in 

issue, we draw attention to the following statement as to the object and scope of cross-

examination in a trial, found at paragraph 12-12 of the 14
th

 Edition of Phipson on Evidence at 

p. 245: 
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“All cross-examination must be relevant to the issues or to the 

witness’s credit. The object of cross-examination is two-fold- to 

weaken, qualify or destroy the case of the opponent; and to 

establish the party’s own case by means of his opponent’s 

witnesses. It is not confined to matters proved in chief; the 

slightest direct examination, even for formal proof, opens up 

the whole of the cross-examiner’s case….” 

 

59. Again, the purpose of cross-examination is explained at paragraph 846 of Halsbury's Laws of 

England Volume 12 (2015) in the following terms: 

 

“846…Cross-examination is directed to: (1) the credibility of 

the witness; (2) the facts to which he has deposed in chief, 

including the cross-examiner's version of them; and (3) the 

facts to which the witness has not deposed but to which the 

cross-examiner thinks he is able to depose. Where the court is 

to be asked to disbelieve a witness, the witness should be cross-

examined; and failure to cross-examine a witness on some 

material part of his evidence, or at all, may be treated as an 

acceptance of the truth of that part or the whole of his 

evidence. 

 

This paragraph must be read in the light of the court's general 

discretionary power to control the evidence, including its 

power to limit cross-examination.” [Emphasis added] 

 

60. We have examined the Supplemental Record of Appeal filed on 30 December 2015 which 

contains the verbatim transcript of what transpired before the judge on 19 February 2014, 

when the application first came on for hearing, and on 14 May 2014 when it resumed.  

 

61. The following is an extract from the discussion which took place between the learned judge 

and counsel for the parties on 19 February 2014: 

 

“MS. DENNISON: …We are here reference (sic) to a 

summons, number one. And also an application for ancillary 

relief.  

 

My Lady, you will notice there was a flurry of filing in the last 

couple of days. And I think a lot of this is due to both parties 

being outside of the jurisdiction at one time or the other.  

 

In speaking with my learned friend yesterday, we both agree 

that in the flurry of filing within last week (sic), it has not given 

enough time for both parties to respond to provide direct or 

complete information for the Court, along with skeletons, etc. 
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Therefore, we were wondering if my Lady would be minded to 

maybe a week’s adjournment of (sic) the calendar allows…In 

the further alternative, that we can go ahead and submit 

everything by a certain date and have the Court make a 

decision with or without having the parties appear and 

counsels (sic) will also appear but not the actual Respondent 

and Petitioner.  

 

What would be most convenient for you my Lady? 

 

THE COURT: Would either party be required to be asked to 

be cross-examined? 

 

MS. DENNISON: At this point I don’t believe so. But again, 

having received an affidavit, February 13
th

 – February 14
th

, 

obviously Mr. Guthrie would likely reply, then Mrs. Guthrie… 

 

THE COURT: If the parties are not required to be cross-

examined, you can just file your affidavits and we can give you 

a time to come back… 

 

MS. DENNISON: We would need time, obviously. There was 

more information filed this morning. My learned friend needs 

to review and take instructions on…And then, we can come 

back at the convenience of the Court. 

 

THE COURT: How much time you think you are going to 

need? 

 

MS. DENNISON: I would leave that to my learned friend. We 

have already responded….. 

 

THE COURT: The other issue is that there has to also be a cut 

off with filing affidavit evidence. It can’t be a matter of when 

Ms. McIntosh files hers then you get to respond so if it comes 

to that, then perhaps Ms. McIntosh’s affidavit should be the 

last affidavit filed. And if there is (sic) any issues to be resolved 

to the matter, come in the box and cross-examine. At some 

point you have to cut off the affidavits. 

 

… 

 

THE COURT: Once Ms. McIntosh responds, if you think there 

is a need for you to respond further then we would have to set 

a date for the parties to come back and you do the cross-



21 
 

examination and deal with it like that. If there is no need to 

respond, you can come on just your submissions. 

 

… 

 

MS. MCINTOSH: My Lady, once I receive what was filed 

today, we will be able to have a response filed, I would say by 

Monday the latest and the skeleton…That time would be 

sufficient. 

 

THE COURT: Ms. Dennison corrected me and reminded the 

Court that she has the last say since it’s the Petitioner’s 

application. She would be at liberty to respond to your 

affidavit…. 

THE COURT: So you have three weeks within to file the 

affidavits. Why don’t we say 30 days within that (sic) to file the 

affidavit as well as filing submissions.  

 

Ms. Dennis (sic) has hers, you will respond and she has the last 

say. You have 30 days to do that. Once the Court has them, I 

can have a look at them and if I need to call the parties in, I 

will call the parties. Other than that, I will write and we will 

give you a date that’s available just in case. 

 

MS. DENNISON: Obliged.  

 

THE COURT: Maybe you can come back for a decision in any 

event. The 14
th

 May at 2:30.  

 

MS. DENNISON: As indicated, neither one of them would 

probably be in the jurisdiction. At least if I can get this matter 

completed. 

 

THE COURT: Let’s be clear. That date will only be for use if 

the Court needs you to come back on your submissions or for a 

decision…”. [Emphasis added] 

 

62. It is evident from the foregoing extract that the judge was initially alive to the possibility that 

there might be a need for cross-examination on the parties’ filed affidavits. However, it is 

also quite clear that even on the date which had been fixed for the start of the hearing, 

affidavits and counter-affidavits were still in the process of being filed. In short, although the 

application was proceeding as a contested matter, the issues of fact which the judge was 

being asked to determine had not yet fully crystallized.  
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63. Ultimately, despite making a general inquiry, the judge left the matter of the necessity for 

cross-examination completely in the control of counsel for the respective parties. Indeed, 

even though all the affidavits had not yet been filed, she even went so far as to indicate that 

the adjourned date of 14 May 2014 would only be used if the Court needed to make inquiries 

in relation to the written submissions or to render her decision. The matter was then 

adjourned to 14 May 2014.  

 

64. On the adjourned date, the judge held further discussions with counsel for the parties. It is 

obvious from the transcript that counsel for the respondent/wife, Ms. McIntosh had not yet 

laid over her written submissions. She apologized for not having done so due to a mix-up 

with the date. The judge also indicated that she had only seen the additional affidavits when 

she received the file in preparation for the adjourned date and indicated that she had not 

received the submissions in time. The following portions of the transcript of 14 May 2014 

speak for themselves: 

 

“MS. MCINTOSH: I did get the date wrong, my Lady…I 

thought it said 23
rd

. I do apologize. I do have the submissions I 

wish to layover to the Court so that the Court can make a 

decision on the matter. 

 

THE COURT: Okay. When we left were there supposed to be 

additional affidavit? I think you were to respond by affidavit 

and which you did. And then submissions. Unfortunately, you 

know, I got the file in preparation for this week. So if there 

were any submissions filed prior to that, I only became aware 

of what was filed when I got the file. I think everybody would 

have known I was off ill last week…. 

 

Before I send the parties away. I think the attempt was, if I had 

gotten the submissions in on time then we would have tried to 

have something in writing. But not having submissions, I 

didn’t do any writing. But having the parties before me. I want 

to see if I understand what the respective positions may be…..” 

[Emphasis added] 

 

65. Thereafter the remaining portions of the transcript for 14 May 2014 disclose a general 

discussion between the judge and counsel about the parties’ respective claims and aspects of 

the evidence set out in their affidavits. At one point in the discussion, after hearing a 

summary as to what each party was claiming in relation to the property, the learned judge 

stated: 

 

“THE COURT: Is there anything that I’m missing that relates 

to the property? 
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MS. MCINTOSH: As it relates to the property? No. 

 

THE COURT: That’s it for the property. So the Court just has 

to make a determination as to how those properties, the four 

properties, ought to be distributed….” [Emphasis added] 

 

66. After some discussion in relation to the respondent/wife’s claims for spousal support, the 

discussion resumed in relation to the property adjustment claims and the following further 

exchange took place: 

 

“THE COURT: And he says he is not working because he is ill. 

 

MS. DENNISON: It’s not just a matter of not working, my 

Lady. There is this ongoing thing of, these are all my 

properties; I have lots of stuff I brought into the marriage; I 

have everything; I have money; I am completely broke; I need 

support; which one is it?  

 

When one reads the documentation her story is very 

conflicting. My client’s position is, she has two properties. 

Three at her disposal that she could rent and get income from. 

But she refuses to do. 

 

…. 

 

THE COURT: I understand he rented that out now so he can 

get some income. 

 

MS. DENNISON:  Mr. Guthrie can’t work, he is not well. He is 

also an older gentleman. He is trying to mitigate his losses by at 

least trying to make some income somewhere. I think he 

believes that the effort can be made on both sides…. 

 

THE COURT: Sounds like they are going to sell Harbour 

House Towers and she is going to live in Obera and they will 

share the house in England but we will see. 

 

MS. MCINTOSH: After submissions, we will see. 

 

MS. DENNISON: Again, my Lady, I thought the Court had 

given a timeframe on when submissions were supposed to be 

in. I’m surprised that my learned friend has more submissions 

on a date we were supposed to be talking about the decision. 

 

….. 
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THE COURT: Unfortunately, because no submissions were 

brought to me and there was no need for me to pull the file, I 

didn’t do anything about it until today. 

 

You want me to have a look at Ms. McIntosh’s submissions 

and give me something by next week? I haven’t seen them. 

 

….. 

 

THE COURT: That’s fine. You said two weeks…by the 31
st
 

May you will respond. And when you respond if you let Mr. 

Bethel know you provided them, then we will know we can 

start writing. 

 

MS. MCINTOSH: Much obliged. 

 

MS. DENNISON: Much obliged, thank you, my Lady.” 

[Emphasis added] 

 

67. As indicated earlier, in the end no cross-examination of the parties took place. The Judge 

subsequently handed down her written Ruling on 26 September 2014, having conducted a 

contested trial entirely on the papers. As is stated at paragraph 19 of her Ruling, the Judge 

determined that much of what was alleged by one side and disputed by the other in the 

various affidavits was not relevant to the issues which she had to determine.  

 

68. With respect, it is difficult to see how this could be correct. As we see it, the most crucial 

issue which emerged from the parties’ affidavits which the learned judge had to consider was 

the appellant/husband’s assertion at paragraphs 7 and 8 of his 21 January 2014 affidavit that 

during the marriage, the parties had two matrimonial homes, the Harbour House purchased in 

their joint names; and the respondent/wife’s Machin Grove property where, according to him, 

the couple had cohabited at all material times during the marriage whilst residing in the UK; 

and on which he had spent considerable sums on its maintenance and renovation. For her 

part, the respondent/wife failed to address the husband’s assertion that Machin Grove had 

served as their matrimonial home in the UK. At paragraph 21 of her Affidavit of Means of 13 

February 2014, she simply asserted that the home in Machin Grove is located in England and 

not The Bahamas; that is not a marital asset and further, is in her sole name.  

 

69. Another issue which clearly needed to be resolved by the Judge related to the 

appellant/husband’s claim at paragraph 5 of his affidavit of 19 February 2014 (denied by the 

respondent/wife) that it had been agreed between them that his name would be placed on her 

Machin Grove and Obera Beach properties.  
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70. Based on the affidavits, it was agreed and accepted that the respondent/wife did not work 

during the course of the marriage to the appellant/husband and further, had not worked even 

when she was married to her first husband.  

 

71. In his affidavit of 19 February 2014 the appellant/husband claimed that he had purchased the 

Harbour House property in 2003 before his marriage to the respondent/wife and that the 

Beauport property had been acquired in 2009 two years after the marriage. He explained that 

the respondent/wife’s name had been placed on the title to both properties because: i) in the 

case of Harbour Beach Towers acquired before their marriage, he saw their relationship 

progressing; and ii) so that the respondent/wife would become eligible for a Bahamas Home 

Owner’s Permit. He asserted that at that time a non-Bahamian needed a real estate 

investment of at least $500,000.00 to be eligible for the Permit and as Harbour House Towers 

was valued at $380,000.00 and Beauport was valued at $160,000.00, his having placed her 

on both titles had made her eligible.  

 

72. He further alleged that they had also agreed between them that the respondent/wife would 

place his name on her properties, namely, Machin Grove & Obera Beach. He further asserted 

that in reliance on the respondent’s agreement, he had expended over $155,000.00 in 

renovations, maintenance and upkeep of both properties. He relied on the principle of 

“resulting constructive trust” to establish his claim to a 50% interest in both Machin Grove 

and Obera Beach.  

 

73. For her part, the respondent/wife denied having made any such agreement with the appellant. 

She submits that she was already eligible for a Home Owner’s Permit with her purchase of 

her Obera Beach property in 1999 and, therefore, did not need to have her name on the 

Harbour House Towers or Beauport properties to qualify. Further, at paragraph 6 of her 28 

February 2014 affidavit she contended that the appellant/husband’s claim of a requirement of 

a $500,000.00 real estate investment and a home in another country for a Home Owner’s 

Permit, was completely false.  

 

74. Without the benefit of having the various disputed facts tested before her under cross-

examination, the learned judge held, at paragraphs 44 – 46 of her Ruling as follows: 

 

“44. I must confess that I find it very strange that, if, as the 

husband claims, this promise was made since 2003 and had not 

been fulfilled some four years later at the date of the wedding, 

or some six years later in 2009 when the husband was about to 

purchase another property, that the husband would, on the 

basis of an unfulfilled promise made several years earlier, have 

taken title jointly with the wife if he did not intend that that 

property should be owned by them jointly, apart from any 

promise that she may have made in respect to her properties. 
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45. In the circumstances, I accept the wife’s evidence that she 

made no such promise and I accept the submissions on her 

behalf that the husband has failed to prove that there was any 

agreement, arrangement or understanding between he and the 

wife that he would acquire a beneficial interest in the Obera 

Beach property.  

 

46. While I do not doubt that the husband assisted with the 

maintenance and upkeep of the Obera Beach property, I am 

not persuaded that it was to the extent he says. In any event, in 

my judgment, the husband did what he did, not because of any 

promise by the wife to add his name to the title of her said 

properties, including the Obera Beach property, but because of 

his love and affection for her, coupled with his promise to take 

care of her, so much so, that he even prevented her from 

accepting alimony from her former husband.” [Emphasis 

added] 

 

75. The promise that the learned Judge referred to at paragraph 46 of her Ruling relates to an 

allegation by the respondent/wife, supported in an affidavit of her former husband, Paul 

Ranger that the appellant/husband had called Mr. Ranger in 2004 and told him that he (the 

appellant) would take care of the respondent/wife financially and, therefore, there was no 

need for Mr. Ranger to provide alimony to her. Unsurprisingly, the appellant/husband denied 

ever having made this call or having had any discussion with Mr. Ranger as alleged.  

 

76. Notwithstanding the disputes on the affidavits, however, the learned Judge accepted that the 

appellant/husband had in fact made the call to Mr. Ranger without having had Mr. Ranger’s 

credibility; or the credibility of the respective parties tested before her under cross-

examination. Having accepted the respondent/wife’s evidence of the appellant/husband’s call 

to Mr. Ranger which the appellant denied, the judge then used his alleged ‘promise’ to take 

care of her, to justify why the appellant/husband had assisted with the maintenance and 

upkeep of the respondent/wife’s properties, effectively, nullifying the appellant/husband’s 

claim.  

 

77. In our view, the evidence in this case was such that cross-examination on these disputed 

claims and denials would undoubtedly have assisted the Judge in assessing the credibility of 

the parties respective claims; and in determining whether, notwithstanding that Machin 

Grove was in the respondent/wife’s sole name, it had nonetheless been the respondent/wife’s 

intention for the property to be used during the marriage as a family asset for the benefit of 

the family unit as a whole; and further, whether she had in fact agreed that the 

appellant/husband’s name would be placed on both properties which she owned.  
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78. In her written Ruling, the Judge settled these important issues and other crucial assertions of 

fact contained in the respective affidavits by essentially applying logic rather than by having 

(as she ought) the credibility of the parties’ assertions and denials tested through cross-

examination before her at trial. 

 

79. At paragraph 19 of her Ruling, she noted that neither of the parties had been cross-examined, 

but found that much of what had been alleged by one side and disputed by the other was not 

relevant to the issues she had to determine. With respect, this could not be correct inasmuch 

as the appellant/husband’s assertions of fact in relation to the use to which the Machin Grove 

and Obera Beach properties respectively had been put during the marriage and whether they 

were in fact family assets, were highly relevant to the issues she ultimately, had to decide.  In 

our view, it was plainly wrong for the judge to have overlooked as irrelevant the factual 

dispute which arose on the affidavits as to the status as family assets of Machin Grove and 

Obera Beach properties; and to have thereafter excluded them from consideration on the 

application by classifying the them as “non-matrimonial assets” simply on the basis that they 

were held in the wife’s name and not in the parties’ joint names. 

 

80. At paragraphs 23 and 26 of her Ruling (extracted at paragraph 12 herein), she found that the 

Harbour House Towers and Beauport properties together with the vehicle (or proceeds of 

sale therefrom) which were held in the parties joint names were “matrimonial assets”, but not 

the Machin Grove and Obera Beach properties which were held in the respondent/wife’s 

name. She further, erroneously determined that the question of whether or not the Machin 

Grove property was a “matrimonial asset” fell to be decided by the courts of the UK and that 

she had no jurisdiction over it.  

 

81. As we have already found, by erroneously classifying the respondent/wife’s Machin Grove 

and Obera Beach properties as “non-matrimonial”, she excluded them completely from her 

consideration on the application, and in so doing, failed in her duty under section 29(1)(a) of 

the MCA to take these two properties into account along with the other properties, before 

exercising her discretion to make the orders which she ultimately made.  

 

82. In short, we are satisfied that it was impossible for the learned judge to properly resolve the 

issues raised in the parties’ affidavits, unless both parties and their witnesses were cross-

examined and the credibility of their assertions and denials in relation to the status of the 

Machin Grove and Obera Beach properties were tested through cross-examination at trial. 

Ground 5 succeeds. 
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Grounds 3 & 6 - Failure to have regard to the evidence and the factors prescribed by 

section 29 of the Matrimonial Causes Act 

 

83. Once again there is no need to reproduce these two grounds inasmuch as they already appear 

at paragraph 15 of this Judgment. They complain, inter alia, that the learned judge ignored 

the appellant/husband’s evidence about the respondent/wife’s conduct in having appropriated 

his money following the breakdown of the marriage; and had further, erroneously exercised 

her discretion by failing to take into account (as mandated by section 29(1) of the MCA) the 

“property and other financial resources which each of the parties has or is likely to have in 

the foreseeable future.” 

 

84. Financial provision and property adjustment orders in this jurisdiction are governed by 

sections 25 through 29 of the MCA. The relevant portions of section 29(1) which prescribe 

the matters several matters to which a court must have regard when deciding whether to 

exercise its powers under sections 25, 27 and 28 have already been extracted at paragraph 34 

above. As the section itself states, the court is to have regard to the prescribed matters with 

the goal of exercising “those powers so as to place the parties, so far as practicable and, 

having regard to their conduct, just to do so, in the financial position in which they would 

have been if the marriage had not broken down and each had properly discharged his or her 

financial obligations towards the other.”  

 

85.  Recently, in Collie v. Collie (above) decided in June 2018, this Court had occasion to 

consider section 29(1) of the MCA and the required approach to the statutory exercise to be 

undertaken by a court in the exercise of its discretion in financial provision and property 

adjustment proceedings ancillary to a decree of divorce, nullity or judicial separation.  

 

86. We draw attention once again to the observations of this Court (differently constituted) found 

at paragraphs 58 and 59 of Collie as follows: 

 

“58. It now appears from the decision of the English Court of 

Appeal in Charman v. Charman [2007] 1 FLR 1246 that where 

a court elects to adopt the “yardstick of equality of division” 

first identified in White v. White [2001] 1 AC 596 or the 

“equitable sharing principle” coined by Lord Nicholls of 

Birkenhead in Miller v. Miller; McFarlane v. McFarlane [2006] 

UKHL 24, the equal sharing principle is not restricted only to 

matrimonial assets, but applies to all the parties’ property 

unless there is good reason to depart from those proportions. 

 

59. Delivering the Court’s decision in Charman, Sir Mark 

Potter P explained the approach to the statutory exercise 

required by section 25(2)(a) of the English Act [corresponding 

to our section 29(1)(a)] in the following terms: 
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‘[65]….It is clear that the court’s consideration of the 

sharing principle is no longer to be postponed until the 

end of the statutory exercise. We should add that, since 

we take ‘the sharing principle’ to mean that property 

should be shared in equal proportions unless there is 

good reason to depart from such proportions, departure 

is not from the principle but takes place within the 

principle. 

 

[66] To what property does the sharing principle 

apply?....We consider…the answer to be that, subject to 

the exceptions identified in Miller to which we turn in 

para [83]-[86], below, the principle applies to all the 

parties’ property but, to the extent that their property is 

non-matrimonial, there is likely to be better reason for 

departure from equality. It is clear that both in White, at 

605 F-G and 989 respectively, and in Miller, at paras [24] 

and [26], Lord Nicholls of Birkenhead approached the 

matter in that way; and there was no express suggestion 

in Miller, even on the part of Baroness Hale of Richmond, 

that in White the House had set too widely the general 

application of what was then a yardstick…” 

 

87. As noted earlier, at paragraph 60 of her Ruling, after excluding the respondent/wife’s Machin 

Grove and Obera Beach properties from her consideration on the application for reasons 

which we have already found to be erroneous, the learned judge applied the “equal sharing 

principle” to the remaining assets which were in the parties’ joint names and which she 

classified as “matrimonial assets”. The approach used completely ignored the statutory 

mandate of section 29(1)(a) of the MCA and the required approach to the exercise advocated 

in the decided cases and was plainly wrong. Grounds 3 and 6 succeed. 

 

Conclusion and Disposition 

 

88. As is well known, an appellate court ought not to interfere with the exercise of discretion of a 

judge in a lower court, unless it is shown that the judge erred in some relevant respect; by 

misdirecting himself on the law or the evidence, or by being so plainly wrong that she must 

have misdirected him or herself. See for example G v. G (Minors: Custody Appeal) (1985) 

1 WLR 647; Re B (a minor) (2001) UKHL 70 applied in M.G.O. v. F.C.O. SCCivApp No. 

10 of 2015. 

 

89. As we said, in the face of the stark conflicts in the evidence on several issues which were 

critical to the proper exercise of the judge’s discretion on the ancillary application, it was 
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incumbent on the learned judge to have required both the appellant and the respondent and 

Mr. Ranger, to appear before her for cross-examination. Given the state of the affidavit 

evidence before her, the learned judge could not reasonably prefer the evidence of one party 

over the other without seeing the parties’ conflicting assertions and denials tested before her. 

It was an unreasonable exercise of the judge’s discretion to make the findings of fact and the 

orders she ultimately made without the benefit of cross-examination.  

 

90. The absence of cross-examination was, however, not the only problem with the exercise of 

the judge’s discretion in this case. As we demonstrated earlier, the judge erroneously 

excluded from her consideration the Machin Grove and Obera Beach properties which she 

classified as “non-matrimonial assets” simply on the basis that they were held in the wife’s 

name; and in the case of Machin Grove, on the further basis that it was situated overseas. In 

doing so, she failed in her duty under section 29(1)(a) of the MCA to take these two 

properties into account along with the other properties, before exercising her discretion to 

make the orders which she ultimately made. This again was plainly wrong. This appeal must 

succeed. 

 

91. For all the foregoing reasons, the appeal is allowed; the order of the learned judge is set aside 

in its entirety and the appellant/husband’s Notice of Application for Ancillary Relief is 

remitted for rehearing before another judge of the Supreme Court as soon as practicable. 

Each party is to bear their own costs of the appeal and in the court below.  
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