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Criminal appeal – Extension of time application - Rape – Armed robbery – Burglary – DNA 

testing – Y-STR DNA testing   

On Friday 28 October 2011 around 4:30am MG’s home was broken into; the assailant robbed 

her of cash and raped her. MG testified that the assailant did not touch anything in her home, did 

not wear a condom and ejaculated into her. Following the ordeal MG was transported to the 

hospital where, as per usual, a rape kit was performed and bodily samples (blood and hair) were 

obtained from her.  The appellant gave sworn evidence and denied that he robbed and raped MG. 

He further testified that on 29 June 2012 he went to the Princess Margaret Hospital for medical 

attention and denied that any blood was extracted from him on that date or the day after. 

Nevertheless, the appellant was convicted in the court below and sentenced to 25 years for the 

offence of rape, 14 years for the offence of armed robbery and 7 years for the offence of 

burglary. The sentences were to run concurrently with each other but 15 years of the sentence 

imposed was to run consecutively with the sentence recently imposed upon the appellant by 

another judge for a similar offence. The appellant sought leave from this Court to appeal out of 

time.  

Held: application for an extension of time within which to appeal granted. Appeal allowed; 

appellant’s conviction and sentence set aside. No retrial ordered.  
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The factors to be considered on an application for an extension of time are well known; length of 

the delay, reason(s) for the delay, the prospects of success of the appeal and the prejudice to the 

respondent, if any.  

The appellant was 1 year and 4 months out of time and submitted that the reason for the delay is 

that he gave his completed appeal form to an inmate to deliver to the prison’s post office with the 

hope that it would be transferred to this Court. He submitted that it was only after he had not 

been summoned by the Court that he began writing letters to explain his dilemma. Regarding the 

prospects of success the appellant contended, firstly, that there was insufficient evidence to 

support his conviction and, secondly, that the trial judge failed to explain to the jury the 

evidential significant of the DNA evidence.  

The appellant’s attack on the respondent’s case was on the basis of the DNA evidence which, the 

respondent alleged, connected him to the offence. That connection was made by the presence of 

Y-STR DNA found on MG’s vaginal swab. The results of the Y-STR DNA testing revealed that 

the appellant could not be excluded as a contributor and all patrilineal male relatives of the 

appellant also could not excluded as a contributor of the DNA profile obtained. As there was no 

other evidence presented which could have given the DNA evidence its significance (for 

example motive or opportunity) the trial judge ought to have directed an acquittal at the no case 

submission stage. By not directing an acquittal the safety of the conviction was affected.  

Having rejected the no case submission the trial judge’s directions to the jury with respect to 

DNA testing fell short of what was required in a case where the primary evidence was based on 

Y-STR DNA. 

Given the deficiencies in the DNA and other evidence brought by the prosecution the Court was 

of the view that it was not in the interest of justice to order the retrial of the appellant. 

Attorney-General v Omar Chisholm MCCrApp. No. 303 of 2014 applied 

Franky Eugene vs. The Attorney-General SCCrApp. No. 221 of 2015 distinguished 

Marriott (Garland) v R [2012] JMCA Crim 9 considered 

Oscar Ingraham v Queen SCCrApp. No. 309 of 2016 followed 

R v Ogden (Richard) [2013] EWCA Crim 1294 applied 

R v Turnbull [1977] Q.B. 224 mentioned 

Reid v Queen (1978) 27 WIR 254 applied 
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REASONS FOR DECISION 

 

 

Judgment delivered by the Honourable Mr. Justice Jones, JA: 

1. Charles J, and a jury convicted Oscar Ingraham (“the appellant”) in the court below on 

information no. 54/2/2013 for the offences of rape, armed robbery and burglary. He was 

sentenced to 25 years, 14 years and 7 years, respectively; the sentences were to run 

concurrently.  

2. At his sentencing on 1 March 2016 the trial judge was aware that the appellant had recently 

been sentenced before Bethel, J. for a similar offence. As the judge determined that the 

appellant “pose[d] a potential danger to women and society as a whole” she ordered that 

the appellant should serve 15 years of the sentence imposed by her consecutively with the 

28-year sentence handed down by Bethel, J.  

3. A letter from the appellant seeking an extension of time to appeal was received by this Court 

on 27 July 2017 and Criminal Form No. 1, completed by the appellant, was received by the 

Court on 18 October 2018.  

4. On 18 June 2019 we heard and agreed to the appellant’s extension of time application. 

Having heard the arguments on his prospects of success, we allowed the appeal and set aside 

the appellant’s convictions and sentences. We did not order a retrial, having regard to the 

evidence led. We promised to provide our reasons at a later date. This we now do.  

 

BACKGROUND 

5. On Friday 28 October 2011 around 4:30am someone broke into the home of MG, the virtual 

complainant, (“the VC”). The assailant robbed her of cash and raped her. According to the 

VC the assailant touched nothing in her home, did not wear a condom and ejaculated into 

her.  

6. Following the ordeal the VC called the police and she was transported to the hospital where 

the usual “rape kit” was performed upon her and blood, along with hair samples, were taken 

from her.  

7. The appellant gave sworn evidence and denied that on 27 October 2011, around 4:30am or 

on Friday, 28 October 2011, he entered the home of the VC, robbed and raped her. He 

recalled that on 29 June 2012 he went to the Princess Margaret Hospital for a ruptured 

eardrum and a swelling on his left cheek. He denied that any blood was extracted from him 

on 29 June 2012 or on 30 June 2012.  
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EXTENSION OF TIME APPLICATION  

8. The factors to be considered on an application for an extension of time are well known: the 

length of the delay, the reason(s) for the delay, the prospects of success of the appeal and 

prejudice to the respondent, if any. See Attorney-General v Omar Chisholm MCCrApp. 

No. 303 of 2014.  

Length of the delay  

9. Section 17(1) of the Court of Appeal Act provides that a person desirous of appealing to this 

Court must do so within 21 days. The appellant was sentenced on 1 March 2016 and thus his 

appeal ought to have been filed by 22 March 2016. However, the first intimation this Court 

received of the appellant’s desire to appeal was not until his letter of 27 July 2017; 1 year and 

4 months out of time.  

Reason(s) for the delay  

10. His reasons for the delay are outlined in his 5 March 2019 submissions. He stated that he 

received an appeal form from the prison within the allocated time but once completed he 

gave the form to an inmate to deliver the same to the prison’s post office with the hope that it 

would be transferred to the Court of Appeal. After not being summoned by the Court he 

began writing letters to the Court explaining his dilemma.  

Prospects of success 

11. The appellant contended that his conviction was unsafe and unsatisfactory for two reasons. 

First, there was insufficient evidence to support his conviction. Second, the case having been 

sent to the jury, the trial judge failed to explain to the jury the evidential significance of the 

DNA and other evidence in the case. 

(a) Was there sufficient evidence to support the appellant’s conviction? 

12. The appellant attacked the respondent’s DNA evidence which sought to identify him as the 

VC’s assailant. Patrick Sweeting (“counsel for the respondent”) contended that the 

appellant’s DNA linked him to the offences for which he was convicted by the jury. He 

pointed to the evidence of the DNA expert Ms. Shelly Johnson (“Johnson”) who performed a 

DNA test on the VC’s blood and vaginal swabs; and, on the blood sample taken from the 

appellant using the STR DNA and the Y-STR DNA tests. Johnson explained the difference 

between the STR DNA test and the Y-STR DNA test at page 280:32 – 281:17: 

“STR analysis is the theory of yourself you’re looking at your 

DNA nucleus of the cell, you’re looking at DNA. You’re giving 

(sic) half of your nuclear DNA from your mom and half from 

your dad, that’s what make (sic) you unique. Most DNA 

between individuals…is 99.5 to 99.7 percent that’s what gives 

you two eyes, two ears, two legs…there is only a small 

difference between us and that is what nuclear DNA 

is…targeting areas that is (sic) unique to each individual.  
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Y-STR is a type of DNA it is targeting male specific particular 

DNA its targeting the Y chromosome you’re inheriting that 

from your…father…Your male specific DNA you inherit from 

your father, you pass it down from generation to generation 

with the same profile. It is not a unique identifier.”  

13. Johnson’s evidence was that the vaginal swab of the VC was tested but no male DNA profile 

was obtained using the STR DNA analysis. She concluded that the appellant was excluded as 

being a contributor using this test. However, the vaginal swab was then subjected to male 

specific DNA testing and a Y-STR DNA profile was obtained. Those results revealed that 

“Oscar Ingraham cannot be exclude[d] as a contributor…All patrilineal male relatives 

of Oscar Ingraham also cannot be excluded as contributors of the Y-STR profile 

obtained…”  

14. The VC did not identify her assailant at an identification parade. The sole identification 

evidence was derived from a description given by the VC as follows; at page 16:21 of the 

trial transcripts: 

“Yes. Like I say, I didn't really see everything, but I see 

enough. I remember I was judging him on the height because 

I'm 5'3 and he was that much taller than me. … I would say 

5'4 because he was taller than me. He was slim built and he 

had really (sic) muscles… 

At page 24:17 of the trial transcripts: 

“He sounded like a Jamaican…” 

At page 25:10 of the trial transcripts: 

“…I was trying to look at his face and whatever I see was right 

there. The lights were on. I switched the light on and I saw 

some part of his face...” 

15. However, in this case, the evidence of the prosecution was based on circumstantial and DNA 

evidence and not visual identification. Consequently, there was no requirement to consider 

the quality of the identifying evidence as required in R v Turnbull [1977] Q.B. 224. This 

was held to be so in Marriott (Garland) v R [2012] JMCA Crim 9 a Court of Appeal 

decision from Jamaica where there was no eyewitness to a murder at Fyffe’s Pen in the 

parish of Saint Elizabeth. The prosecution relied only on DNA evidence. On conviction the 

appellant appealed on the basis of the reliability of the DNA evidence presented at trial and 

the manner in which the judge summarized the case to the jury.  

16. Brooks J.A said: 

“36. We...agree with the learned director that the instant case 

turned more on circumstantial evidence than it did on 

identification. That was the view of this court in Howard Jones 
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v R [2010] JMCA Crim 18 (delivered 23 April 2010), a similar 

type of case where a man was found dead. There was no 

eyewitness to the killing in that case. Smith JA said, at 

paragraph [5] of the judgment of the court, “[t]he case for the 

prosecution is based on circumstantial and DNA evidence”. 

Based on that position, the evidence in the instant case did not 

require a “Turnbull-type” approach by the learned trial 

judge…”  

17. The learned authors of Archbold 2005 make the point at para 4-293 that: 

“A submission of no case should be allowed when there is no 

evidence upon which, if the evidence adduced were accepted, a 

reasonable jury, properly directed, could convict. In such a 

case, a directed verdict must be taken from the jury.” 

18. Counsel for the respondent contended that, in all the circumstances, the DNA evidence and 

description given by the VC was sufficient to put before a jury. He relied on Franky Eugene 

vs. The Attorney-General SCCrApp. No. 221 of 2015 for this proposition. In Eugene’s 

case the appellant’s DNA from his skin cells were found on the vaginal swab of the 

complainant. The appellant was convicted, and his appeal was dismissed. Nevertheless, in 

Eugene’s case the discussion centered on whether there was evidence “that the appellant 

had non-consensual sexual intercourse as defined by the statute with the VC on the 

night in question whether it was by penile or finger penetration” an issue irrelevant in 

this appeal. 

19. An examination of the cases in this area of law reveals that independent evidence separate 

and apart from matching the DNA profile with the crime scene stain is required to create a 

linkage between an accused and a crime scene. This was the view of the UK Court of Appeal 

in R v Ogden (Richard) [2013] EWCA Crim 1294. The court took the view that the trial 

judge should not have refused the submission of no case to answer where there was no other 

independent evidence to support the case apart from the DNA. 

20. Elias LJ in delivering the judgment of the court said: 

“7. ...in an appropriate case the additional evidence need only 

be very limited, but there must be some independent evidence 

establishing a nexus between the defendant and the crime.  

8. The second authority relied upon was R v Grant [2008] 

EWCA Crim. 1890. This concerned DNA found on a Balaclava 

left at the scene of a robbery. Again, there was a probability of 

a one in a billion that it was DNA matching someone other 

than the appellant. In substance the argument advanced in 

that case was exactly the same as that advanced here. There 

was no other independent evidence which could be relied upon 

by the prosecution to establish guilt. The experts were unable 
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to say how the DNA was deposited on the balaclava and as in 

this case it was possible that it had been taken to the scene by 

somebody else. The appeal against conviction was successful 

and it should be noted in that case in fact there had been a no 

comment interview. By contrast here the appellant had, as we 

have said, given a full interview.  

9. We have no doubt that in the light of those authorities the 

judge was wrong in this case not to accede to the half time 

application. The prosecution accept that that was the case. It 

was perhaps unfortunate that the judge was not referred to the 

authority of Grant in particular which is very similar to the 

facts of this case. There was no case that could properly have 

been left to the jury. Therefore, the conviction has to be 

quashed.” 

21. In Oscar Ingraham v Queen SCCrApp. No. 309 of 2016, a case from this jurisdiction this 

Court (differently constituted) considered the evidential effect of the Y-STR DNA test in the 

absence of the random match probability. Dame Anita Allen in delivering the judgment of 

the Court said at paragraphs 51 and 52: 

“51. In relation however to any statistical evaluation of a 

random match probability of the haplotype occurring, the 

analyst gave none, simply saying that it had not previously 

occurred in the data base of 1,932 African American 

haplotypes she searched. She gave no other evaluation 

concerning the significance of her findings, and in that regard 

the Court was left adrift. 

52. As no evidence of any statistical evaluation of a random 

match probability of this haplotype was given by the analyst, 

and no other opinion proffered by the analyst, the question 

arises as to whether the DNA results as given, were sufficient 

for the jury to assess their significance, and whether they could 

properly conclude, that the appellant was the male contributor 

to the DNA on the complainant's panty, and was guilty of these 

offences.” 

22. The Court also commented on the impact of the failure to provide other evidence to give 

meaning to the DNA evidence. Dame Anita said: 

“92. …there is no other evidence such as motive or perhaps 

opportunity on the part of the appellant to commit these 

crimes or any evidence which would give the DNA evidence its 

significance. In the premises, I am satisfied that the DNA 

evidence in this case ought not to have been left for the 

consideration of the jury.” 
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23. The submissions of counsel for the respondent are flawed. As it was then, and it is now, this 

Court was also left adrift as to the random match probability and the other evidence required 

to give the DNA evidence its significance. In our judgment, the trial judge should have 

upheld the submission of no case to answer made by the appellant at the end of the 

prosecution’s case and directed an acquittal. The failure to direct an acquittal was a 

misdirection in law that affected the safety of the conviction. For the sake of completeness, 

we now move to consider the second question. 

 

(b) Having allowed the case to go to the jury, was the evidential significance of the DNA and 

other circumstantial evidence properly explained to the jury? 

24. Counsel for the respondent contended that the trial judge gave an impartial summary of the 

DNA evidence to the jury. He argued that the significance of the DNA evidence related to 

the fact that the appellant made physical contact with the complainant notwithstanding his 

denial. Here is how the trial judge summarized the DNA evidence to the jury at pages 427:18 

to 428:31 of the trial transcripts: 

“In the end if you believe her evidence, she said that item 01 

the vaginal swab was processed for DNA typing for analysis of 

the following Short Tandem Repeat which is the STR loci 

specific to the male Y chromosome, also called the Y-STRs.  

The conclusions are as follows: No results were obtained from 

the sperm fraction of item 01, and we know that item 01 is the 

vaginal swabs of [MG]. A Y-STR profile was obtained from the 

epithelial fraction of item 01. Oscar Ingraham cannot be 

excluded as a contributor to the Y-STR profile obtained from 

the epithelial fraction of item 01, that is from the vaginal 

swabs. All patrilineal male relatives of Oscar Ingraham also 

cannot be excluded as contributors of the Y-STR profile 

obtained from that item.  

So, members of the jury, if you accept that scientific evidence 

called by the Prosecution, this indicates that there…that the 

evidence shows that Oscar Ingraham and all patrilineal male 

relatives cannot be excluded as contributors. At page 4 of the 

report, and you will have it, it talks about the Y-STR profile in 

the database and its frequency. And according to her, this Y-

STR profile was never seen before, certainly I believe in the 

U.S. as that's where the database refers to. 

… 

So at the end of the day, the defendant Oscar Ingraham, and 

his patrilineal male relatives cannot be excluded as 

contributors of the Y-STR profile. If that is the position, and 

you believe what Shelly Johnson has said to this court, the 
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decision you have to reach and all of the evidence is whether 

you are sure that it was this defendant whose Y-STR profile 

was found, or whether it is possible it was one of his male 

patrilineal relatives; that small group of men that share the 

same DNA characteristics as him. These are all matters for you 

members of the jury.  

And basically, that is the case for the Prosecution. The 

Prosecution invites you to find that the description given by 

[MG] of the male who burglarized her home, who robbed her 

at gunpoint, and who raped her, fits this defendant Oscar 

Ingraham. They further invite you to find that the DNA 

evidence confirms that it is this defendant, Oscar Ingraham, 

and no one else.” 

25. The requirement for a balanced summation to the jury is urged by the learned authors of 

Blackstone 1999, where they point out at para 18.26 that: 

“DNA profiling is an extremely complex procedure …DNA 

profiling is also by reason of its complexity, very difficult to 

explain to a court or jury; and it is easy for juries to be given 

the impression that DNA evidence is conclusive, when it may 

not be…Phillips LJ suggested in Doheny that juries be directed 

along the following lines: 

‘If you accept the scientific evidence called by the 

Crown, that indicates that there are probably only four 

or five white males in the United Kingdom from whom 

that semen stain could have come. The defendant is one 

of them. The decision you have to reach, on all the 

evidence, is whether you are sure that it was the 

defendant who left that stain or whether it is possible 

that it was one of that other small group of men who 

share the same DNA characteristics.’ 

In practice, there will usually be more evidence against a 

defendant than the results of DNA profiling.” 

26. In our view the trial judge’s directions fell short of what is required in a case where the 

primary evidence is based on Y-STR DNA. First, there was evidence from the appellant that 

his father and a brother on his father’s side live in Nassau, and another brother on his father’s 

side live in Eleuthera. The trial judge failed to point to any evidence which specifically 

excluded them from consideration. Second, the VC gave evidence that her assailant 

ejaculated in her, without a condom yet no results were obtained from the sperm fraction of 

the vaginal swab taken from her. The trial judge failed to give any direction to the jury on 

how to consider this evidence and its impact on the case. Third, as there was no evidence of 

the random match probability, the jury was left in the dark about the probabilities of the 
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appellant or any of his patrilineal relatives committing the offence. Fourth, having given the 

VC’s description to the jury as circumstantial evidence supporting the Y-STR DNA 

evidence, the trial judge contradicted herself by directing the jury that it was an 

unsatisfactory base to support a conviction. The trial judge in her own words at trial 

transcript page 416:15-19: 

“No doubt you will agree with me -- or you don't have to agree 

with me -- this description fits a good number of young men in 

The Bahamas. So, with that description it will be futile for the 

police to hold an identification parade.” 

 

CONCLUSION 

27. For the reasons set out above we took the view that the trial judge misdirected herself on the 

no case submission made to her at the halfway stage of the trial. Further, the trial judge failed 

to properly direct the jury on the evidential significance of the DNA and other circumstantial 

evidence in the case. These failures and omissions taken together affected the safety of the 

conviction. Having regard to our conclusion, on this aspect of the appeal, it was pointless to 

consider the other issues raised by the appellant in this appeal. 

28. We considered whether the appellant should be retried in the interest of justice. This issue 

was dealt by Lord Diplock in Reid v Queen (1978) 27 WIR 254 a Privy Council case from 

Jamaica where he said at page 256:  

“Having reached, in their Lordships' view quite rightly, the 

conclusion that the inconsistencies and gaps in the evidence of 

identity adduced at the first trial were such as to render any 

verdict of guilty against the accused unreasonable or, in the 

words of corresponding provisions in other common law 

jurisdictions including England, 'unsafe or unsatisfactory', the 

court in their Lordships' view ought not to have ordered a new 

trial in order that the Crown should have another chance to fill 

the gaps. In doing so they erred in principle. 

The interest of justice that is served by the power to order a 

new trial is the interest of the public in Jamaica that those 

persons who are guilty of serious crimes should be brought to 

justice and should not escape it merely because of some 

technical blunder by the judge in the conduct of the trial or his 

summing-up to the jury. There are, of course, countervailing 

interests of justice which must also be taken into consideration. 

The nature and strength of these will vary from case to case. 

One of these is the observance of a basic principle that 

underlines the adversary system under which criminal cases 

are conducted in jurisdictions which follow the procedure of 

the common law: it is for the prosecution to prove the case 

against the accused. It is the prosecution's function, and not 
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part of the functions of the court, to decide what evidence to 

adduce and what facts to elicit from the witnesses it decides to 

call... 

It would conflict with the basic principle that in every criminal 

trial it is for the prosecution to prove its case against the 

accused, if a new trial were ordered in cases where at the 

original trial the evidence which the prosecution had chosen to 

adduce was insufficient to justify a conviction by any 

reasonable jury which had been properly directed. In such a 

case whether or not the jury's verdict of guilty was induced by 

some misdirection of the judge at the trial is immaterial; the 

governing reason why the verdict must be set aside is because 

the prosecution having chosen to bring the accused to trial has 

failed to adduce sufficient evidence to justify convicting him of 

the offence with which he has been charged. To order a new 

trial would be to give the prosecution a second chance to make 

good the evidential deficiencies in its case - and, if a second 

chance, why not a third? To do so would, in their Lordships' 

view, amount to an error of principle in the exercise of the 

power under s 14 (2) of the Judicature (Appellate Jurisdiction) 

Act 1962.” 

29. No doubt this was a serious case, and persons who are guilty of serious crimes should be 

brought to justice. However, given the deficiencies in the DNA and other evidence brought 

by the prosecution, in this case, we were of the view that it was not in the interest of justice to 

order the retrial of the appellant.  It was for these reasons we allowed the appellant’s appeal 

and quashed the convictions and sentences. 

 

      __________________________________________ 

      The Honourable Mr. Justice Jones, JA 

 

      __________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 

 

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 


