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Criminal Appeal - Appeal against Conviction - Manslaughter - Case to Answer - Specific Intent- 

Verdict Unreasonable - Unsafe and Unsatisfactory Verdicts - Sentence 

On 3 November 2010 Sheria Curry, Shanko Smith were outside in their yard in the Fox Hill area 

when a Hyundai SUV drove up and shots were fired into the yard hitting them. Ms. Curry was 

killed and Mr. Smith was injured. Witnesses to the tragedy identified the shooters but no 

identification was made of the driver. The appellant by his own account in a statement to police 

named himself as the driver of the vehicle stating that he did not know what his co-accused were 

planning. He was charged along with two others for the murder and attempted murder. The 

appellant was convicted and now appeals his conviction.  

Held: appeal dismissed; conviction and sentence affirmed. 

The appellant submitted that there was no evidence led by the prosecution to suggest that the 

appellant was intentionally acting with anyone as it related to the drive-by shooting. He said that 

there was no evidence to suggest that the appellant by his own hand was the perpetrator of any 

offense which resulted in the death of Sharia or the attempted murder of Shanko.  
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The appellant’s argument had an air of unreality, the appellant admitted that he was the driver of 

the car. The evidence of the eyewitnesses regarding the movements of the car if believed was 

more than sufficient to enable a jury to find that the appellant was acting in concert with his 

passengers to effect the shooting of the witnesses. The eyewitnesses testified as to how the car 

was driving slowly as it approached the yard and the shots were fired from the car and the car 

stopped and a second round of shots were fired. 

We agree with counsel for the appellant that his mere presence in the car may not have been 

sufficient to prove that the appellant was acting in concert with the shooters. But the appellant 

was not simply present in the car. He was the driver of the car. It was he who (if the eyewitnesses 

were to be believed) drove the car slow enough to enable the passengers to pull down the 

windows and make the shots and it was he who stopped the car to enable a second round of shots 

to be made. 

R v Galbraith [1981] 1 W.L.R.1039 

______________________________________________________________________________ 

REASONS FOR DECISION 

______________________________________________________________________________ 

Judgment delivered by the Honourable Sir Michael Barnett, JA (Actg): 

1. This is an appeal by the appellant against his conviction for murder and attempted murder 

and sentences for those convictions.  

2. At the end of the hearing we dismissed the appeal and undertook to give our reasons at a 

later date. We now give those reasons. 

3. The incident in question took place in Fox Hill, New Providence. The appellant was charged 

along with two other persons as being concerned together did murder Sheria Curry and 

attempted to murder Shanko Smith. 

4. The appellant was the driver of a vehicle and whilst driving the vehicle he drove along past 

a yard where Sheria and Shanko were. Two passengers in his vehicle whilst passing the yard 

pulled out guns and shot Sharia and Shanko. 

5. The evidence against the appellant was contained in a statement he gave to the police under 

caution together with the evidence of four eyewitnesses. 

6. In his statement to the police the appellant admitted that he drove the vehicle in the drive by 

shooting. His statement in full was as follows: 

"On Wednesday, the 3rd of November, 2010, I went by Erin 

Adderley, on Johnson Road, around 10:00 a.m. to sell him my Honda 
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Accord car. He left me by his house in my car, and was going to the 

bank to get the money. When Erin came back, my car was break up 

and he tell me some fellas jump him by Mike's and was trying to pull 

him out the car. He said he had to pull out and he run into one man 

truck. "I call one of my boys, and he pick me up and drop me home. 

D'Angelo Adderley, who is my boy, was home by me. And me and him 

played Call Of Duty all day. My mummy gone to work around 3:00 

p.m., and my grammy was there, so I had to watch her.  

"Later on, me and D'Angelo, who we does call Boowee, gone in 

Culmersville to buy a backwood.  When we was coming back and was 

walking by Minute Muffler, on Mackey Street, we see Lynden Prosper 

driving a gold Hyundai Tuscan jeep. He stopped and told us to go 

with him so he could get grocery for his lil daughter. He told me to 

drive and, I guess, he did that because he doesn't have license. I know 

where his girlfriend live, on Step Street, so I drive there. "When I 

reach there, D'Angelo was in the front passenger seat and Lynden was 

in the back set. When I slowed down he just start firing a gun into a 

yard opposite his girlfriend's house. Lynden fired a bunch of shots. I 

asked him what he was dealing with and he told me to push out and 

drop him by the Jungle Club.  

"I sped off and headed west on Step Street. I dropped him on the 

corner by the Jungle Club and then I tell D'Angelo that we needed to 

get rid of the jeep, because it was probably stolen.  I was thinking that 

way because Lynden wasn't even concerned about the jeep.  

"I drove and parked the car right in the Eastern Road, by a yellow 

wall, where a Beetle does be. From there, me and D'Angelo walked 

straight home, by me.  

"Officer, I ain't ga lie to you, but I didn't know what Lynden was 

going to do. I didn't know he had a gun until he start shooting in the 

car. I had on a green shirt and a cammie pants. D'Angelo had on a 

white t-shirt and blue jeans, and Lynden was wearing a blue shirt and 

jeans pants.  

 "For the record, at no time after that Lynden call me, cause he don't 

have my number. While D'Angelo was walking home by me, he get a 

call from someone who say someone was going to shoot up his 

mummy house. So he call home by him and tell his family to leave 

there."  
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7. The Prosecution also led evidence from eyewitnesses who testified as to the movements of 

the vehicle that the appellant was driving.  

8. One witness, one of the persons shot that day, describes what he saw, he said; 

“a gray jeep came heading west on Step Street. When it came to a 

sudden stop, and the passenger … slightly screw down his window 

and proceeded three shots headed in my direction. And then the jeep 

drove up about a little more and stopped right there.” 

He said that he saw he back passenger discharge about ten shots in the direction of his 

brother Dario, who was standing by a coconut tree. 

9.  Another eyewitness said that as he and another man were working in the area doing some 

foundation work approaching the road, near a speed bump: 

“the jeep just ride pass me and the mason slow and gone over the 

speed bump and fled up towards Fox Hill Road way… and as me and 

the mason walk off, almost to the corner to get home, the jeep was 

right back, heading back to Step Street… I didn’t pay it no mind...I 

just started hearing gunshots; plenty, like pap, pap, pap…after when 

my people move, I saw the jeep. Like, started to like drive again and 

just stop. And the fire cracker noise start again”. 

10. A third eyewitness gave evidence in the following terms: 

“…I see a gray four door Hyundai jeep, heading in the western, the 

western area…..and after they ride pass, like the jeep was riding 

slow… two hands came out the window…started shooting … and the 

jeep started to ride off a little more. And then Lynden Prosper tell the 

person in the jeep stop….the jeep started to ride off and then he tell 

the person in the jeep stop…and he changed clips and started 

shooting again” 

11. And finally a fourth eyewitness said: 

“after I saw the jeep pulled underneath the street light…the back 

passenger took out the gun and point it in the air, firing off three 

shots. And as the members in the Curry family started to run, that’s 

when he point the gun at the Curry family and shoot about five shots. 

The driver of the jeep, pulled up about six feet, and he fired off other 

number, couple shots, couple more shots…I actually saw when he 

reloaded the gun and cock it back, and start shooting, while shooting 

and then they sped off, still shooting directly in the Curry’s yard.” 
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12. This evidence from the eyewitnesses contradicted the evidence of the appellant’s version of 

events and suggested that the appellant as the driver of the vehicle reduced the speed of the 

car to facilitate the shooting by the vehicle’s passengers. The evidence of the eyewitnesses 

was that the vehicle drove past slowly and while driving slowly the passengers pulled down 

the windows and shot at the victims then pulled off and stopped again and further shots were 

fired. 

13. On that evidence the jury after deliberating for just under 2 hours unanimously found the 

appellant and his co-accused guilty of murder and attempted murder. 

14. The appellant appealed on four grounds. 
 

The judge erred in law when he ruled that the appellant had a case to answer. 

15. The trial judge did not give any reasons for his decision refusing the submission in behalf of 

the appellant that he had no case to answer. He said: 

“I have considered the submissions with respect to each of the three 

defendants in this matter.  Because of the issue raised in particular in 

respect of the defendant Denard Davis, I will put my reasons in 

writing.  But, in respect in each of the three defendants, the court does 

find that a case has been made out sufficient to call upon each of them 

to answer to the charge in the information.” 

16. The trial judge did not provide his reasons and so we do not have the benefit of having his 

reasons as to why he rejected the no case submission. However, that does not prevent the 

court from looking at the evidence at the close of the prosecution’s case and determining 

whether the trial judge was wrong to refuse the no case submission on behalf of the 

appellant. 

17. The test in R v Galbraith [1981] 1 W.L.R.1039 is well known.  Lord Lane said: 

“How then should the judge approach a submission of 'no case'? (1) If 

there is no evidence that the crime alleged has been committed by the 

defendant, there is no difficulty. The judge will of course stop the case. 

(2) The difficulty arises where there is some evidence but it is of a 

tenuous character, for example because of inherent weakness or 

vagueness or because it is inconsistent with other evidence. (a) Where 

the judge comes to the conclusion that the Crown's evidence, taken at 

its highest, is such that a jury properly directed could not properly 

convict on it, it is his duty, on a submission being made, to stop the 

case. (b) Where however the Crown's evidence is such that its strength 

or weakness depends on the view to be taken of a witness's reliability, 
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or other matters which are generally speaking within the province of 

the jury and where on one possible view of the facts there is evidence 

on which a jury could properly come to the conclusion that the 

defendant is guilty, then the judge should allow the matter to be tried 

by the jury. It follows that we think the second of the two schools of 

thought is to be preferred. 

There will of course, as always in this branch of the law, be borderline 

cases. They can safely be left to the discretion of the judge.” 

18. The appellant submitted that there was no evidence led by the prosecution to suggest that 

the appellant was intentionally acting with anyone as it related to the drive by shooting. He 

said that there was no evidence to suggest that the appellant by his own hand was the 

perpetrator of any offense which resulted in the death of Sharia or the attempted murder of 

Shanko. He also submitted that there was no evidence contained in the statement which 

would suggest that the appellant by his hand or intentionally assisted his co accused in the 

murder or attempted murder and that there was insufficient evidence to establish a prima 

facie case that the appellant was acting with anyone one to bring about the deaths. 

19. The appellant’s argument had an air of unreality inasmuch as the appellant admitted that he 

was the driver of the car. The evidence of the eyewitnesses regarding the movements of the 

car if believed, was more than sufficient to enable a jury to find that the appellant was acting 

in concert with his passengers to effect the shooting. The eyewitnesses testified as to how 

the car was driving slowly as it approached the yard and the shots were fired from the car 

and the car stopped and a second round of shots were fired. 

20. We agree with counsel for the appellant that his mere presence in the car may not have been 

sufficient to prove that the appellant was acting in concert with the shooters. But the 

appellant was not simply present in the car. He was the driver of the car. It was he who (if 

the eyewitnesses were to be believed) drove the car slow enough to enable the passengers to 

pull down the windows and make the shots and it was he who stopped the car to enable a 

second round of shots to be made.  That is more than mere presence in the car.  

21. In our judgment the trial judge correctly rejected the no-case-to-answer submission and 

therefore that ground is without merit. 

 

The trial judge erred in law when he failed to consider that murder in the Bahamas is an 

offence which requires specific intent.  

22. The proposition of law is not disputed. Murder in The Bahamas requires a specific intent to 

kill.  
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23. The appellant’s complaint of the directions by the judge is as follows: 

“Further, the learned Trial Judge in summing up directed the Jury 

that “And that from the evidence of the witnesses who were present at 

the scene, they say, it could be safely inferred, that the driver must 

have been a part of a joint enterprise with the people who was 

shooting from this vehicle because of the movements of the vehicle.” 

It is submitted that this was erroneous as it relates to the specific 

intention required as it relates to murder and that in all the 

circumstances of the case this was wholly insufficient. 

Further, the learned trial judge can be said to have added to the 

confusion of the jury when in summing up he directed the jury that 

“Not guilty of murder requires a verdict of either 12-0. Not 11-1 or 8-4 

not guilty” 

24. The complaint about the judge’s direction to the jury is without substance. The judge 

directed the Jury as follows: 

MR. DUCILLE:   My Lord, there is just one other thing. 

THE COURT: Yes, Mr. Ducille. 

 Mr. DUCILLE: The law relating to murder and intent, my Lord, 

specific intent. 

THE COURT:  I thought I indicated as much. 

 Let me repeat it.   In order to be convicted of the offence of murder in 

this country, it requires that you inflicted unlawful harm with an 

intent to kill. So, just firing shots in the air and you did not intend to 

harm anybody, I am reminding you of the provisions of section 12(3) 

of the Penal Code, it spoke about your  being presumed to have 

intended the reasonable and probable consequences of your actions. 

As I have indicated, the evidence of each of the witnesses who spoke 

about the matter said that shots were fired directly into the yard. 

Some were fired in the air, but others fired in the yard where people 

were. The law requires that you intend to kill. Not that you intended 

to cause grievous or that you intended to maim or anything else.   In 

order to be convicted of murder, you must be inflict unlawful harm, 

with the intent to kill. So you consider all of the evidence. The 

evidence of the witnesses, if you accept it as evidence or the evidence 

that you accept in this matter and consider whether from all of these 
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circumstances, you are satisfied so that you are sure, that the 

defendants or any of them, intended to kill. 

I spoke to you on the issue of transferred malice, even if it were not 

Sheria Curry, but you intended to kill some other person, you did an 

act to kill another person, but that act resulted in your killing 

somebody else. The intent is transferred to that person whom you, in 

fact, killed, So it is not to say ‘Well, I did not intend to kill Sheria 

Curry. I intended to kill somebody else”. If you intend to kill, but you 

did not kill that person but you killed someone else, then that intent is 

transfer. So you are guilty of that intent of that offence of murder. If 

you find that an unlawful harm was inflicted and that it was inflicted 

with the intent to kill. [My emphasis]   

25. On the issue of joint enterprise the judge’s directions was quite satisfactory. He said: 

Now, in charging the defendants as being concerned together, what 

the crown is alleging is that these defendants are jointly responsible 

for what took place on the 3rd of November, 2010, in Fox Hill, New 

Providence.   

Now, where a criminal role is committed by two or more persons, 

each of those persons may play a different part or role in that activity.  

But if they are acting together as a part of a joint plan or agreement 

to commit it, they are each guilty.  The concept of joint responsibility 

for a criminal offence is that each accused share a common intention 

to commit the offence and played his part in it, no matter how big or 

small to achieve the objective.  

Now, in respect of joint enterprise or being concerned together, there 

need not be any formality about the agreement.  Indeed, an agreement 

may arise on the spur of the moment and, indeed, nothing need be 

said at all, if you look at the circumstances then to determine whether 

from the circumstances, you find that there was a joint agreement as 

between the three defendants or any of them in committing the 

offences.  

 Now, your approach in considering this whole question of being 

concerned together should, therefore,  be this:  In looking at the 

evidence, you consider whether you are satisfied so that you are sure, 

the  accused that you are considering, himself, committed the  offence.  

If you are not so satisfied, then you will  consider whether you are 

satisfied so that you are sure,  that he was involved in the common 
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design with someone else, to kill the deceased and to attempt to kill the 

victim, the alleged victim of the second count. The subject of the 

second count, who is Shanko Smith. The deceased being Sheria Curry.  

And that he played his part in this common design, no matter how 

small a part that may be, to effect the killing of the deceased. 

 

26. The appellant’s role in the joint enterprise was to drive the vehicle to facilitate the shooting. 

The jury was entitled to find that he did so with the specific intent that the persons against 

whom the shots were fired should be killed. The challenge that the judge erred in his 

directions on the intention required for murder cannot succeed.   

27. As to the directions as to the requirements for a proper verdict the judge said: 

Let me remind you. Guilty of murder requires a unanimous verdict of 

all twelve. Not guilty, requires a majority verdict of at least eight 

saying not guilty. 

Not guilty of attempted murder requires a majority verdict of at least 

eight of you” 

28. This obviously is correct. 

29. In our judgment, there can be no doubt that when the directions are considered as a whole 

the jury could not have been mistaken or confused as to what was required for a verdict 

whether on the issue of specific intention or the votes necessary for a proper verdict. As the 

verdict was unanimous, there is no merit in this ground of appeal. 

 

The verdict was unreasonable having regard to the evidence and unsafe in all the 

circumstances of the case. 

30. The remaining grounds can be treated together just as the appellant treated them in his 

submissions.  

31. In their submissions this ground was in effect the first ground that the evidence was 

insufficient to require the appellant to present a defence on the basis of the test in 

Galbraith. We have dealt with that earlier. In our view the evidence against the appellant 

was compelling.  The directions given by the judge had no material error. The jury was 

entitled to convict. In our view any other verdict would have been perverse. 
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32. For these reasons we dismissed the appeal and affirmed the convictions and sentences. 

 

 

__________________________________________                                                

The Honourable Sir Micheal Barnett, JA (Actg) 

 

 

__________________________________________                                                

The Honourable Sir Hartman Longley, P  

 

 

__________________________________________                                                

The Honourable Madam Justice Crane-Scott, JA 

 


