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Criminal Appeal – Appeal against Sentence- Possession of an Unlicensed Firearm- 

Possession of Ammunition-Whether the Magistrate took into account immaterial matters 

when sentencing – Whether the Magistrate failed to take into account mitigating factors 

when sentencing 

The appellant was convicted of Possessing an Unlicensed Firearm and Possession of 

Ammunition and was sentenced to three years’ imprisonment and one year imprisonment 

respectively. While sentencing the appellant the Magistrate stated that imposing a fine in the case 

would not convey a strong message of deterrence to others who illegally possess a firearm in the 

Bahamian Society. The appellant appeals his sentences on several grounds inter alia, that the 

Magistrate took into account immaterial matters when sentencing him. 

Held: appeal dismissed, conviction and sentences affirmed. 

There is nothing wrong with a tribunal making general observations about the situation which 

exists in the society as this will inform the court as to the appropriate weight to accord those 

considerations the court is expected to take into account when sentencing which have been 

variously described but which may essentially be said to be retribution, deterrence, prevention 

and rehabilitation. 
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The Magistrate made mention of the prevalence of the use of firearms in our society but in 

crafting the appropriate sentences to impose on the appellant, his remarks do not disclose that he 

erred by taking into account irrelevant matters. Indeed, he demonstrated that deterrence weighed 

more heavily in his deliberations than the other considerations. 

 

Daniel Dick Trimmingham v The Queen Crim App Rep No. 32 of 2004 considered 

Dustin Taylor v Commissioner of Police MCCrApp & CAIS No. 63 of 2014; followed 

Galen Forbes v The Commissioner of Police MCCrApp No 10 of 2013considered 

R v Gumbs (1927) 19 Cr App R 74 considered 

The Attorney General v Larry Raymond Jones, et al SCCrApp. Nos. 12, 18 and 19 of 2007 

mentioned 

 

 

 

_____________________________________________________________________________________ 

REASONS FOR DECISION 

______________________________________________________________________________ 

Judgment delivered by the Honourable Justice Mr. Jon Isaacs, JA: 

1. The appellant was convicted by S&C Magistrate Samuel McKinney(“the Magistrate”) on 25 

June 2019 for the offences of Possession of an Unlicensed Firearm, contrary to section 5(B) 

and Possession of Ammunition, contrary to section 9(2)(A) of the Firearms Act. He was 

sentenced to three years’ imprisonment at the Bahamas Department of Correctional Services 

for possession of the unlicensed firearm; and one year imprisonment for possession of the 

ammunition. The sentences are to run concurrently. 

2. On 2 July 2019, he filed a Notice of Motion; but on 4 December 2019, he filed an amended 

Notice of Motion wherein he challenged his sentence as being unduly severe in the 

circumstances. 

3. We heard his appeal on 10 December 2019 and dismissed it with the promise that reasons 

were to follow. We provide those reasons now. 

Background 

4. At about 4:15 am on 21 July 2018, Detective Corporal 3295 Curtis (“D/C Curtis”) was 

driving an unmarked police vehicle south on Collins Avenue in the area of the Crab House 

(“the CH”). As he got to about fifty feet north of the CH he heard the sounds of gun shots 

coming from the area of the CH. 
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5. Almost simultaneously with the sounds of gun shots, he observed a grey Honda jeep (“the 

jeep”) speeding away from the vicinity of the CH. The jeep was being driven in the same 

direction as the officer’s vehicle. D/C Curtis pursued the jeep using his vehicle’s siren and 

flashing emergency lights. The jeep came to a stop while still on Collins Avenue.   

6. D/C Curtis ordered the occupants of the Honda jeep to exit the vehicle, which they did. The 

driver of the vehicle was the appellant. There was a front seat passenger, Javante Mackey. 

D/C Curtis searched the appellant and Mackey but nothing illegal was found on either of 

them. He then searched the jeep in the presence of the appellant and Mackey. He found a 

9mm pistol with eight live rounds of ammunition on the floor of the vehicle on the driver’s 

side in plain view. One round of ammunition was found in the chamber of the firearm when 

it was checked. 

7. The appellant told D/C Curtis that a male had fired the firearm at the club then dropped it on 

the ground and he, the appellant, picked it up and placed it in the jeep. D/C Curtis walked 

back to the area of the CH where he discovered three spent cartridges on the southern side of 

the street. He pointed out the cartridges to one Cpl. Moxey, the scenes of crime officer, who 

had arrived on the scene. Cpl. Moxey photographed and collected the cartridges which were 

later examined and found to have been fired by the 9mm pistol found in the jeep. 

8. The appellant and Mackey were arrested, cautioned and taken to Wulff Road Police Station 

where they were booked in. They were later charged with the offences mentioned above. 

9. The prosecution called its witnesses and at the close of its case, the Magistrate found that the 

appellant had a case to answer; but discharged Mackey on both counts. The appellant 

testified on his own behalf and called no witnesses. His evidence mirrored what he had told 

D/C Curtis except he testified that he had told D/C Curtis that he was on his way to the 

Wulff Road police station to turn the weapon over to the police. When he testified, D/C 

Curtis did not accept the suggestion that the appellant had told him he was on his way to the 

Wulff Road police station. 

10. The Magistrate found the appellant untruthful and rejected his evidence. He accepted the 

evidence of the Prosecution’s witnesses and convicted the appellant on both counts. The 

Magistrate sentenced the appellant to three years’ imprisonment on the possession of a 

firearm count and one year on the ammunition count. 

11. In his sentencing remarks the Magistrate said, inter alia: 

“In considering the appropriate sentence in this case, the court 

has given consideration to the position of the Appellate Court 

in the 2014 case of  Dustin Taylor and Commissioner of 

Police. 



 
 

4 
 

The court considers that the imposition of a fine given the 

circumstances of this particular case is an insufficient form of 

punishment. A fine in cases  such as this one would fail to 

convey a strong enough message of deterrence to would be 

offenders, who illegally possess or use a firearm  our society 

Today.” 

The Appeal 

12. Mrs. Mason-Smith raised a number of concerns with the Magistrate’s sentences and we 

propose to adopt a compartmentalised approach as we seek to address them. 

Immaterial Matters   

13. Mrs. Mason-Smith argued that the Magistrate took into account immaterial matters during 

the sentencing exercise and inserted his personal views. She referred to the passage where 

the Magistrate said: 

“Firearms are dangerous weapons. Its use in our society is too 

prevalent and disturbing. Persons should be able to move 

about in our society today without having to run and duck for 

cover for fear of being hit with a stray bullet like in the Wild 

Wild West. Adults ought to be aware that if they fail to adhere 

to societal norms especially by committing a criminal act, while 

possessing an illegal firearm causing tremendous panic and 

fear, serious consequences are likely to follow.”  

14. She submitted that his approach was at odds with the St. Vincent and the Grenadines Court 

of Appeal’s view in Daniel Dick Trimmingham v The Queen Crim App Rep No. 32 of 

2004 where the court while discussing the death penalty said on the object of sentencing at 

paragraph 27: 

“The object of sentencing, it must be remembered, is not to 

reflect the court’s subjective reaction to crime but to impose a 

sentence that reflects the abhorrence of the society .....”. 

15. There is nothing wrong with a tribunal making general observations about the situation 

which exists in the society as this will inform the court as to the appropriate weight to 

accord those considerations the court is expected to take into account when sentencing 

which have been variously described but which may essentially be said to be retribution, 

deterrence, prevention and rehabilitation. 
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16. Even this Court has indulged in broad general observations. In Dustin Taylor v 

Commissioner of Police MCCrApp & CAIS No. 63 of 2014, the Court said at paragraph 

21: 

“21. Before we proceed further, it should be said that for years 

now the proliferation, use and abuse of illegal guns and 

ammunition in this society  have become a source of concern 

to all right minded persons.”   

17. The Magistrate made mention of the prevalence of the use of firearms in our society but in 

crafting the appropriate sentences to impose on the appellant, his remarks do not disclose 

that he erred by taking into account irrelevant matters. Indeed, he demonstrated that 

deterrence weighed more heavily in his deliberations than the other considerations. He said: 

“The court considers that the imposition of a fine given the 

circumstances of this particular case is an insufficient form of 

punishment. A fine in cases  such as this one would fail to 

convey a strong enough message of deterrence to would be 

offenders, who illegally possess or use a firearm our society 

today.” 

 Alleged Wrong Inference 

18. Mrs. Mason-Smith was particularly exercised by the Magistrate’s apparent conclusion that it 

was the appellant who fired the three shots when he said, “… while possessing an illegal 

firearm causing tremendous panic and fear...”. She submitted the Magistrate erred 

because there was no evidence led that the appellant fired the shots. We can find no fault 

with the Magistrate drawing the inference that it was the appellant who discharged the shots 

heard by D/C Curtis in the area of the CH in the circumstances of this case. D/C Curtis 

testified that: 

“I then noticed several persons who appeared to (sic) patrons 

of The Crab  House Club running and screaming. 

I then observed a grey Honda jeep licence plate number 

AR2242 speeding heading south along Collins Avenue. 

The jeep speeding away from the scene aroused my suspicion. 

I pursued the vehicle and radioed police control to provide 

update regarding the incident. 

By the use of siren and flashing emergency light fitted to the 

unmarked vehicle I was driving I was able to bring the jeep to 

a stop in the area of Cyber College on Collins Avenue. 
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I ordered the occupants of the vehicle to exit the vehicle.”  

19. The officer searched the vehicle the appellant was driving and said he, “immediately 

observed a black handgun on the floor of the vehicle on the driver’s side in plain view.” 

Given the short compass of time between D/C Curtis hearing the gunshots and finding the 

weapon later connected to the spent cartridges ground near the CH in the vehicle driven by 

the appellant, the Magistrate, as the judge of the facts was entitled to conclude that the 

appellant had fired the firearm. There was nothing untoward, therefore, in his approach. 

Magistrate Erred in Finding the Appellant had not told the Investigating Officer he was 

Taking the Firearm to the Police 

20. Mrs. Mason-Smith sought to argue also that the Magistrate’s misconstruing of the evidence 

in the case caused him to fall into error when sentencing the appellant. The error she 

identified and which the respondent accepts was made by the Magistrate was the Magistrate 

finding that the appellant had not told the investigating officer he was in the process of 

taking the firearm to the Wulff Road police station when he was stopped by D/C Curtis. We 

also accepted that this was an error by the Magistrate. The only point where we separated 

from Mrs. Mason-Smith is where she submitted that this error somehow vitiated the 

sentence imposed by the Magistrate.  

Any Discount 

21. Mrs. Mason-Smith also took issue with the Magistrate saying: 

“There was no discount for early plea of guilty. The defendant 

as is his right to do so, elected to go to full trial.” 

22. The Court in Taylor said, inter alia, at paragraph 32: 

“32. When considering the particular circumstances of the 

offender, sentencers may have regard to such of the following 

as may be relevant in the particular case.  

(1) An early plea of guilty will always be a strong mitigating 

factor in favour of the offender and should always be taken 

into account by way of a discount on sentence”. 

23. There is no gainsaying that persons who plead guilty at the earliest opportunity are afforded 

more favourable sentences than those who are found guilty following a full trial. The 

Magistrate was here merely enunciating this accepted principle; and there is no merit in the 

criticism of him on this point. 
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Failure to Consider Mitigating Factors 

24. Mrs. Mason-Smith criticized the Magistrate for failing to say what mitigating factors he 

considered. We found that this criticism of the Magistrate was unwarranted as the 

Magistrate did say: 

“The defendant is twenty four years of age. As a young person, 

the defendant, provided that he applies himself, has many 

years of industry ahead of him. He has no prior conviction. He 

is said to be redeemable and deserving of a second chance not 

to have a conviction recorded against his name. The court 

observes however, that neither has there been any expression 

of remorse by or on behalf of the defendant nor has the 

defendant accepted the Court’s finding of his guiIty (sic) on the 

charges.” 

25. Mrs. Mason-Smith took issue with the Magistrate placing reliance on this Court’s decision 

in Taylor, because that decision was made when mandatory sentences were in place for 

illegal possession of firearms and ammunition. We held the view that the Magistrate’s 

reliance on Taylor was not misplaced and that his reliance on it as he considered the 

appropriate sentence to impose on the appellant was well founded. Moreover, the Magistrate 

was acutely aware that the mandatory sentencing regime was no longer applicable since it 

had been repealed. 

26. While each case must turn on its own individual facts and so a sentencing court must only 

consider the circumstances of the crime and the circumstances of the offender, it is not 

unheard of for a sentencing court to have regard to sentences imposed by other courts for the 

same offences. Indeed, much guidance is provided to the sentencing tribunal by earlier 

authorities, for example, courts routinely have regard to this Court’s decision in The 

Attorney General v Larry Raymond Jones, et al SCCrApp. Nos. 12, 18 and 19 of 2007 in 

cases involving sentences for murder and manslaughter. This Court, differently constituted 

in Taylor said at paragraphs 17 and 18: 

17. As this Court (differently constituted) has previously 

stated, in exercising the sentencing function judicially the 

sentencing judge must individualize the crime to the particular 

offender. The following dictum of  Adderley JA in Prince 

Hepburn v. Regina SCCrApp No. 79 of 2013 bears 

 repetition:  

“36. In exercising his sentencing function 

judicially the sentencing judge must 

individualize the crime to the particular 
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perpetrator…so that he can in accordance with 

his legal mandate, identify and take into 

consideration the aggravating as well as the 

mitigating factors applicable to the particular 

perpetrator in the particular case. This includes 

but is not limited to considering the nature of the 

crime and the manner and circumstances in 

which it was carried out, the age of the convict, 

whether or not he pleaded guilty at the first 5 

opportunity, whether he had past convictions of 

a similar nature, and his conduct before and 

after the crime was committed. He must ensure 

that having regard to the objects of sentencing: 

retribution, deterrence, prevention and 

rehabilitation, that the tariff is reasonable and 

the sentence is fair and proportionate to the 

crime.  Each case is considered on its own facts.”  

18. Each case stands on its own peculiar facts. Accordingly, 

while the practice of drawing our attention to sentences passed 

or affirmed for similar offences may provide some persuasive 

authority and may even assist us in considering the 

proportionality (or lack thereof) of a sentence in a particular 

case, they do not bind us in any way.” 

27. Notwithstanding the passage quoted above, we were satisfied that regard could be had to 

other cases where the Court had imposed sentences on appellants or affirmed sentences on 

appellants who were similarly circumstanced as the appellant in the present appeal. I need 

mention only one, Galen Forbes v The Commissioner of Police MCCrApp No 10 of 2013 

in which a four  year sentence was upheld on appeal. The brief facts in Forbes were that the 

police discovered a firearm in a vehicle driven by Forbes. He pleaded, “Guilty”. He was a 

young man who had no previous convictions or pending matters. 

28.  As an appellate Court, we do not, and should not, readily interfere with a sentence passed 

by a lower court which was seized with all the facts and circumstances of the case, unless 

the sentence was manifestly harsh, excessive or wrong in principle: see R v Gumbs 

(1927) 19 Cr App R 74, per Lord Hewart, CJ. 

29. Despite the herculean effort of Mrs. Mason-Smith, she was unable to show that the 

Magistrate had somehow fallen into error by applying a wrong principle of law or that he 

took into account matters he should not have, or omitted to consider matters which he ought 

to have taken into account. Consequently, we were unable to say that he erred.  
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30. The sentences imposed for the pistol and ammunition in this case were proportionate. In the 

premises we dismissed the appeal. 

 

__________________________________________                                                

 The Honourable Mr. Justice Isaacs, JA  

 

 

 

__________________________________________                                                

 The Honourable Sir Michael Barnett, P 

 

 

 

__________________________________________                                          

 The Honourable Mr. Justice Jones, JA  

 

 


