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Civil Appeal – Quieting Titles Act -  Documentary title – Possessory title – Failure by petitioner 

and adverse claimant to prove their respective claims - Whether both claims should have been 

dismissed – Whether judge’s decision to grant certificates of title to both parties sustainable - 

Appellate deference to judge’s findings of fact – Principles of restraint  

The respondent sued the appellant and her husband in trespass by a generally indorsed Writ of 

Summons filed 29 February 2008 seeking, inter alia, possession of approximately .54 acres of 

land occupied by them in Gilbert Grant, Old Place, Exuma.  

On 14 April 2008, within two weeks of being served with the respondent’s Writ, the appellant 

filed a Petition under the Quieting Titles Act seeking the grant to her of a certificate of title to a 

tract of land situated in Gilbert Grant containing by admeasurement roughly 4.479 acres and 

butting and bounded as shown on a survey Plan 450 Exuma prepared in 2003 at the appellant’s 

request. The respondent filed an adverse claim in the quieting proceedings claiming a certificate 

of title to the entire 4.479 acres shown on the plan. 
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Following a contested hearing and a visual inspection of the locus in quo, the judge found that 

the appellant and the respondent had each made out a claim to a part of the 4.479 acre tract 

described in the Petition. In a written Judgment dated 30 May 2014, the learned judge found that 

the appellant had failed to prove on a balance of probabilities that she and her predecessors 

occupied the entire 4.479 acre tract but that she had instead made out a claim to a smaller portion 

of land on which her home, shop, the sites of the homes of her grandfather (i.e. the ruins and 

wooden structure) stood. The judge then granted the appellant a certificate of title over the area 

of that part of the said land on which her home, shop, and the sites of the homes of her father and 

grandfather i.e. the ruins and wooden structure on Plan 450 Exuma prepared by Donald 

Thompson stand, together with “their immediate environs”. The judge further granted the 

respondent a certificate of title for the balance of the 4.479 acre tract described in the Petition.  

The learned judge further intimated that the parties would need to cooperate “to work out exactly 

the boundaries of the Petitioner’s land” and that “a further plan be produced so that the 

respective certificates can be settled.” 

 

On appeal the appellant challenged the grant of a certificate of title to the respondent and sought 

an order from the Court: (a) setting aside the grant of the certificate of title to the respondent; and 

(b) the grant to her instead of a certificate of title over the entire tract of land (4.479 acres) which 

she originally claimed in her Petition.  

 

Held: Appeal allowed in part. We set aside the learned judge’s order at paragraph 59 of her 

written decision and specifically, the order she made for the grant of a certificate of title to the 

respondent. 

 

In the light of the judge’s finding that the appellant had only proved a possessory title to that 

portion of the tract on which her home, shop and the ruins and wooden structure and their 

immediate environs stand, the Court declines to make an order granting her a certificate of title 

over the entire tract of land (4.479 acres) which the appellant originally claimed in her Petition.  

 

The trial judge found that the respondent’s claim to adverse possession of the whole of the 4.479 

acre tract had not been made out. As such, the proper course which the learned judge should 

have taken was to dismiss his claim. There was, quite simply, no legal basis on which the judge’s 

decision to grant to Smith a certificate of title to the balance of the tract can be justified or 

sustained. 

 

Inasmuch as the learned judge is since retired, we remit the matter to the Supreme Court for re-

assignment to another judge for the express purpose of settling the boundaries to the tract on 

which the appellant’s home, shop and the ruins and wooden structure and their immediate 

environs stand in order that the appellant’s certificate of title may be finalized and the area 

occupied by her and her predecessors may finally be quieted.   

 

The respondent shall pay the appellant’s costs of the appeal. 

 

Bahamasair Holdings Ltd v. Messier Dowty Inc [2018] UKPC 25 followed       

Bannerman Town, Millars and John Millars Eleuthera Association v. Eleuthera Properties 

[2018] UKPC 27 applied                     
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Kenneth Higgs Sr. v. Leshel Maryas Investment Company et al [2009] UKPC 47 mentioned 

Nassau Oakland Ltd v. Dwight Major SCCivApp No. 225 of 2017 mentioned     

Ocean Estates Ltd v. Norman Pinder [1969] 2 AC 19 distinguished             

Re Ruth Ingraham SCCivApp No: 138 of 2011 distinguished               

Simpson v. Fergus (1999) 79 P & CR 398 considered 

 

 

 

J U D G M E N T  

 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Madam Justice Crane-Scott, JA: 

 

Introduction and Background: 

 

1. This is an appeal against a written Judgment of Hepburn, J. (retired) handed down on 30 May 

2014 in Supreme Court quieting action number 2008/CLE/qui/592 in which the learned judge 

found that the appellant (interchangeably referred to as “Martin”, “the petitioner” or “the 

appellant”) and the respondent (sometimes referred to as “Smith”, “the adverse claimant” or 

“the respondent”) had each made out a claim to a part of the tract of land described in 

Martin’s Petition containing approximately 4.479 acres situated in Exuma, one of the islands 

of the Commonwealth of The Bahamas.  

 

2. Following her finding, the learned judge made the two orders found at paragraphs 58 and 59 

of her Judgment which are now the subject of this appeal. She firstly, granted Martin a 

Certificate of Title “over the area of that part of the said land on which her home, shop, 

and the sites of the homes of her father and grandfather i.e. the ruins and wooden 

structure on Plan 450 Exuma prepared by Donald Thompson” stand, together with 

“their immediate environs”; and secondly, granted Smith a certificate of title for the 

balance of the 4.479 acre tract described in the Petition. At paragraph 60 of the Judgment the 

learned judge further intimated that the parties would need to cooperate “to work out 

exactly the boundaries of the Petitioner’s land” and that “a further plan be produced so 

that the respective Certificates can be settled.” 

 

3. On appeal, Martin challenges the grant of a certificate of title to Smith. She seeks an order 

from this Court: (a) setting aside the grant of a certificate of title to Smith; and (b) the grant 

to her instead of a certificate of title over the entire tract of land (4.479 acres) which she 

originally claimed in her Petition, together with all necessary or consequential orders or 

directions.  

 

4. Smith did not file a Respondent’s Notice. However, based on the arguments presented to us 

on his behalf at the hearing, he broadly supports the learned judge’s grant to him of a 

certificate of title. He further supports the judge’s finding at paragraph 54 of her Judgment 

that “the petitioner has not proved on a balance of probabilities that she and her 

predecessors in title occupied the entire tract of land the subject of the Petition…”. 
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However, despite not filing a Respondent’s Notice, the respondent sought to contend that the 

learned judge had erred in granting Martin a certificate of title to any portion of the 4.479 

acre tract. 

 

5. Some background is necessary for a better appreciation of the issues which arose for 

consideration on the appeal. 

 

6. The respondent (Smith) commenced a Supreme Court action [2008/CLE/gen/00333] against 

the appellant (Martin) and Franklyn Martin, her husband, in trespass by way of a generally 

indorsed Writ of Summons filed 29 February 2008 seeking, inter alia, possession of 

approximately .54 acres of land occupied by them in Gilbert Grant, Old Place, Exuma.  

 

7. On 14 April 2008 (and within two weeks of being served with the respondent’s Writ) the 

appellant filed a Petition under the Quieting Titles Act seeking the grant to her of a certificate 

of title to a tract of land situated in Gilbert Grant containing by admeasurement roughly 

4.479 acres and butting and bounded as shown on a survey Plan 450 Exuma prepared in 2003 

at the appellant’s request. The respondent filed an adverse claim in the quieting proceedings 

claiming a certificate of title to the entire 4.479 acres shown on the plan. 

 

8. The hearing of the Petition commenced before the learned judge on 14 November 2011 and 

concluded on 30 May 2014 when the judge handed down her written decision and made the 

orders (outlined earlier) which are the subject of the appeal. 

 

9. At the hearing, both parties accepted that the tract of land (4.479 acres) which was the subject 

of the quieting action and which is shown on ‘Plan 450 Exuma’ submitted with Martin’s 

Petition, originally formed part of a larger area of land comprising 200 acres described in a 

Crown Grant to a Gilbert Grant dated 19 May 1790 and recorded in the Registry of Records 

and universally known as Gilbert Grant.     

 

10. There was also no dispute that on 29 March 1847 (some 50 years following the initial Crown 

grant) 180 acres of the 200 acres in Gilbert Grant was commuted by way of a further Crown 

Grant to three grantees, namely, Edmund Taylor, Luck Rolle and Robin Rolle, respectively. 

The Deed of Commutation was also recorded in the Registry of Records.  

 

11. The respective Abstracts of Title produced by Martin and Smith in the court below, however, 

showed numerous gaps in the documentary titles they each claimed. Both Abstracts for 

example, contained references to a variety of documents such as the Wills and testamentary 

dispositions of various persons at various points of time, in which testators vaguely purport 

to bequeath property in Gilbert Grant to various beneficiaries. Despite the paper documents 

presented, it was far from clear on paper at least, how the testators of the various Wills 

became seized of the legal and beneficial interest in the property in Gilbert Grant they each 

purported to devise.  

 

12. In her written Judgment, the learned judge exposed the glaring deficiencies of Smith’s 

documentary title, in particular. Between paragraphs 45 through 48 of her Judgment, she 

made the following findings: 
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“45. The Adverse Claimant has not successfully proved a 

connection between himself and William Smith. He produced 

the birth certificate of an unnamed female child born to 

William Smith and Clementina Smith on 17 September 1989 

and the affidavit of Nehemiah Bowleg and Hugh Smith to 

establish that the unnamed female child in the birth certificate 

is in fact William Smith (Tab 8 of Adverse Claimant’s Bundle 

of Documents and exhibit “RS5”.) Messrs. Bowleg and Smith 

deposed that William Smith was born 17 September 1898 and 

that on 16 July 1996 they were 78 and 79 years of age 

respectively. They would have been born in 1918 and 1917 

respectively long after the birth of the unnamed female child. 

They would have no personal knowledge of the birth of the 

unnamed female child in 1898. 

 

46. The land which is the subject matter of Luck Rolle’s Will 

makes no mention of Gilbert Grant. In Luke Rolle’s Will the 

land is described as 

 

“…..the said dwelling house belongs to and known and 

called “The Yard” including the ponds and bay 

towards or in the direction of the “Bight” situate and 

lying and being in the said Island of Exuma”. 

 

47. William Smith describes it as “my dwelling house wherein 

I reside together with all and singular the out houses and 

buildings, improvements, privileges, rights, advantage 

appurtenances whatsoever’. 

 

48. The devise to Richard Smith and his siblings (sic) a life 

interest only, further the Adverse Claimant has not proved his 

connection to Luck Rolle.” [Emphasis added] 

 

13. The documentary title presented in Martin’s Abstract was no better. However, despite the 

unsatisfactory nature of their respective documentary titles, Martin and Smith each also 

claimed possessory titles to the entire tract of 4.479 acres in Gilbert Grant described in ‘Plan 

450 Exuma’. Their claims were based on what each said was their exclusive continuous and 

open occupation of the land dating back to the occupation of the tract by them and by their 

respective predecessors over many years.  

 

The Judge’s Findings 

 

14. Clearly satisfied that neither party had established their claims to a documentary title, the 

learned judge turned her attention between paragraphs 49 through 60 of her Judgment to 
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examining their respective claims to the grant of a certificate of title to the 4.479 acre tract 

based on adverse possession.  

 

15. Between paragraphs 49 through 51 of her Judgment, the learned judge found, inter alia, that 

Smith had not spent much time in occupation of the land. She noted that Smith had adduced 

evidence from numerous Smith family members who testified that Gilbert Grant was 

essentially generational land; and that Smith, as the head of the family, was the person 

through whom Smith family members had to go to obtain permission to build in Gilbert 

Grant. The judge, however, observed that while the various Smith family members had built 

homes in Gilbert Grant, they had not filed adverse claims in the quieting proceedings and 

their interests were not before the court. 

 

16. The relevant paragraphs of the Judgment are extracted below: 

 

“49. Further the Adverse Claimant has not spent much time 

occupying the said land. He was born 18th December 1932 

which means he was 79 years old when he gave evidence on 

14th November 2011. His evidence was that he lived in Nassau 

off and on for 40 years and in the United States for 10 years, 

between 1950 - 1961 and that he lived in the USA. He has been 

living in an old folks’ home in Nassau from 2004. On his 

evidence he was not on the Island of Exuma when James died 

and he was living in Nassau when Gerald was supposed to have 

requested a lease in 1988. His evidence was that he had a home 

on Gilbert Grant, but he lived there only when he visited 

Exuma. 

 

50. The Adverse Claimant relied on the evidence of family 

members who testified that he was the head of the Smith 

family, who were the owners of the Gilbert Grant land. Cleomi 

Smith testified that she built a home on Gilbert Grant in 1970 

after having been given permission to do so. Bradley Davis has 

two dwelling houses on the land which were built with 

permission for the Adverse Claimant. Ian constructed his 

home around 2001 with permission from the Adverse Claimant 

and has been living there ever since. Doyle Johnson too, 

constructed a home on said land. He started the home around 

1964. They have not filed adverse claims and any interest they 

might have in the said land is not before the court at this time. 

 

51. The Adverse Claimant’s counsel contended that 

notwithstanding his long absences from Exuma and Gilbert’s 

Grant, “the possession of the adverse claimant was, however, 

unbroken, continued and open because, as he testified, the 

Smith family lived on Gilbert Grant and anyone who wanted 

to build and live there had to get permission to do so”. That is 
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not sufficient to establish title to the said land.”  [Emphasis 

added] 

 

17. Following a physical inspection of the land, the learned judge found that Gilbert Grant is a 

community of well-established dwelling homes, which included the home and shop occupied 

by Martin. The judge further found as a fact that at the time of her inspection, a considerable 

part of the 4.479 acre tract which Martin claimed to occupy, was not in Martin’s exclusive 

possession. For convenience we set out the relevant portions of the learned judge’s findings 

which are the subject of this appeal: 

 

“52. I have considered the written submissions of both counsel 

and authorities on which they rely in support and by and large 

Mrs. Wilson has satisfied me that the Petitioner has made a 

claim for a portion of the said Land. The evidence does not 

support a conclusion that she was in exclusive, continuous and 

open occupation of the entire tract of land. I inspected the said 

Land. It was clear to me at the time of the inspection that a 

considerable part of the said Land was not in the Petitioner’s 

exclusive possession Gilbert Grant is a community of well-

established dwelling homes including the Petitioner’s home 

and shop. 

 

53. There is satisfactory evidence that the Petitioner and her 

predecessors in title farmed the land around their dwelling 

houses, some, which have now been demolished. 

 

54. The Petitioner has not proved on a balance of probabilities 

that she and her predecessors in title occupied the entire tract 

of land the subject of this Petition. She has proved to the 

necessary standard of proof to that part of the said land on 

which her home, shop, the sites of the homes of her 

grandfather and father (i.e. the ruins and wooden structure) on 

Plan 450 Exuma prepared by Donald Thompson.” [Emphasis 

added] 

 

18. Between paragraphs 55 through 59 of her Judgment, the learned judge then adverted to the 

law relating to competing titles to land in The Bahamas. Her findings and conclusions are 

extracted below: 

 

“55. The Adverse Petitioner, although not on physically on the 

said Land is regarded by the Gilbert Grant Community 

excluding the Petitioner as the person from whom permission 

must be sought and obtained for any development on the said 

Land. In that regard, he behaves as the owner of the said Land 

would behave. The other home owners seem quite content for a 

certificate of title to the said Land to be issued to the Adverse 
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Claimant notwithstanding they have built or are building their 

homes parts of the said Land. 

 

56. The law relating to competing titles to land in The 

Bahamas is as expressed in Pinder v Ocean Estates [1969] 2 AC 

19 in the speech of Lord Diplock at pages 24 and 25: 

 

“At common law as applied in the (sic) Bahamas, which 

have not adopted the English Land Registration Act, 

1925, there is no such concept as an “absolute” title. 

Where questions of title to land arise in litigation the 

court is concerned only with the relative strengths of the 

titles proved by the rival claimants. If party A can 

prove a better title than party B he is entitled to succeed 

notwithstanding that C may have a better title than A, if 

C is neither a party to the Quieting Action nor a person 

by whose authority B is in possession or occupation of 

the land. It follows that as against a defendant whose 

entry upon the land was made as a trespasser a plaintiff 

who can prove any documentary title to the land is 

entitled to recover possession of the land unless 

debarred under the Real Property Limitation Act by 

effluxion of the 20-year period of continuous and 

exclusive possession by the trespasser.” 

 

57. The question is not who has the best title but who has the 

better title. I have considered the written submissions of 

counsel and all of the authorities referred to therein. I have 

weighed the witness statements and the oral evidence and on 

balance, I am satisfied that the petitioner as made out a claim 

to a part of the said Land and so has the Adverse Claimant. 

 

58. In the result I hereby grant to the Petitioner a Certificate of 

Title over the area of that part of the said land on which her 

home, shop, the sites of the homes of her grandfather and 

father i.e. the ruins and wooden structure on Plan 450 Exuma 

prepared by Donald Thompson and their immediate environs. 

 

59. A certificate of title for the balance of the said land, the 

subject of this Petition is hereby granted to the Adverse 

Claimant.” [Emphasis added] 

 

The Grounds of Appeal 
 

19. By an Amended Notice of Appeal filed on 11 September 2017, the appellant challenged the 

learned judge’s reasons for decision and raised the following grounds of appeal: 
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“1) Notwithstanding her findings that the Respondent (i) had 

no Documentary Claim to the subject land; (ii) had not been in 

occupation of the subject land; and (iii) his claim of a lease was 

not proved, the learned Judge upheld the Respondent’s claim 

for a part of the subject land.  

 

2) On the findings of the learned Judge at paragraph 53 that 

‘There is satisfactory evidence that the Petitioner and her 

predecessors in title farmed the land around their dwelling 

houses, some of which have now been demolished.’ the land 

occupied by the Petitioner would have had to include the only 

well on the land which the family farmed and got water for 

farming and for other use; and this was not included in the 

grant to the Petitioner. 

 

3) The learned Judge confused the subject land with the larger 

tract comprising Gilbert Grant (sic) Paragraph 52 – ‘I 

considered the written submissions of both counsel and 

authorities on which they rely in support and by and large 

Mrs. Wilson has satisfied me that the Petitioner has made a 

claim for a portion of the said land. The evidence does not 

support a conclusion that she was in exclusive, continuous and 

open occupation of the entire tract of land. I inspected the said 

land. It was clear to me at the time of the inspection that a 

considerable part of the said land was not in the Petitioner’s 

exclusive possession Gilbert Grant is a community of well-

established dwelling homes including the Petitioner’s home 

and shop.’ 

 

4) The learned Judge erred in granting a Certificate of Title to 

the Adverse Claimant even after her findings that: 

 

Paragraph 49 – ‘Further the Adverse Claimant has not 

spent much time occupying the said land. He was born 

18
th

 December 1932 which means he was 79 years old 

when he gave evidence on 14
th

 November 2011. His 

evidence was that he lived in Nassau off and on for 40 

years and in the United States for 10 years, between 

1950 – 1961 and that he lived in the USA. He has been 

living in an old folks’ home in Nassau from 2004. On his 

evidence he was not on the island of Exuma when James 

died and he was living in Nassau when Gerald was 

supposed to have requested a lease in 1988. His evidence 

was that he had a home on Gilbert Grant, but he lived 

there only when he visited Exuma.’ 
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Paragraph 51 – ‘The Adverse Claimant’s counsel 

contended that notwithstanding his long absences from 

Exuma and Gilbert’s Grant, ‘the possession of the 

adverse claimant was, however, unbroken, continued 

and open because as he testified, the Smith family lived 

on Gilbert Grant and anyone who wanted to build and 

live there had to get permission to do so’. That is not 

sufficient to establish title to the said land.’ 

 

[5] The learned Judge erred in law in granting the land based 

on her conclusion that: 

 

Paragraph 55 – ‘The Adverse Petitioner, although not 

on physically (sic) on the said land is regarded by the 

Gilbert Grant Community excluding the Petitioner as 

the person from whom permission must be sought and 

obtained for any development on the said land. In that 

regard, he behaves as the owner of the said land would 

behave. The other homeowners seem quite content for a 

certificate of title to the said land to be issued to the 

Adverse Claimant notwithstanding they have built or 

are building their homes [on] parts of the said land.’” 

 

Appellate deference to trial judge’s findings of fact 

 

20. Before examining the grounds of appeal, we have found it useful to advert to the well-known 

principles of appellate restraint restated recently by the Privy Council in Bahamasair 

Holdings Ltd v Messier Dowty Inc. [2018] UKPC 25. The principles govern “the proper 

approach to the review by an appellate court to the findings of a trial judge.” At 

paragraph 36 Lord Kerr stated: 

 

“36. The basic principles on which the Board will act in this 

area can be summarized thus: 

 
1. … [A]ny appeal court must be extremely cautious 

about upsetting a conclusion of primary fact. Very 

careful consideration must be given to the weight to be 

attached to the judge’s findings and position, and in 

particular the extent to which, he or she had, as the trial 

judge, an advantage over any appellate court. The 

greater that advantage, the more reluctant the appellate 

court should be to interfere …” - Central Bank of 

Ecuador v Conticorp SA [2015] UKPC 11; [2016] 1 

BCLC 26, para 5. 

 

https://www.bailii.org/uk/cases/UKPC/2015/11.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKPC/2015/11.html
https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKPC/2015/11.html
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2. Duplication of the efforts of the trial judge in the 

appellate court is likely to contribute only negligibly to 

the accuracy of fact determination - Anderson v City of 

Bessemer , cited by Lord Reed in para 3 of McGraddie . 

 

3. The principles of restraint “do not mean that the 

appellate court is never justified, indeed required, to 

intervene.” The principles rest on the assumption that 

“the judge has taken proper advantage of having heard 

and seen the witnesses, and has in that connection tested 

their evidence by reference to a correct understanding 

of the issues against the background of the material 

available and the inherent probabilities.” Where one or 

more of these features is not present, then the argument 

in favour of restraint is reduced - para 8 of Central 

Bank of Ecuador.” [Emphasis added] 

 
21. The principles of appellate restraint are well known and have previously been applied in this 

jurisdiction. In Nassau Oaklands Ltd. v Dwight Major (as a representative of the Estate 

of Ernest B. Major) SCCivApp. No. 225 of 2017 for example, Longley, P stated as follows: 

 

“18. … appellate courts have repeatedly said that they do not 

interfere with findings of fact made by a lower court which had 

the opportunity of seeing and hearing the witnesses unless they 

were plainly wrong or there was no evidence to support the 

findings.  

 

19. This, in my judgment, is not such a case. There is, in my 

view, ample evidence to support the findings made by the 

learned judge which have to include his own observations 

made when he visited the locus in quo.” [Emphasis added] 

 

22. With the foregoing principles firmly in mind, we turn to consider the various grounds.  

 

23. Grounds 1, 3, 4 and 5 may collectively be viewed as an attack on the learned judge’s 

decision, inter alia, to grant the adverse claimant (Smith) a certificate of title to the balance 

of the 4.479 acre tract which the judge also found was not in the appellant (Martin)’s 

exclusive possession. The four grounds each identify specific aspects of the judge’s analysis 

and findings which, counsel for the appellant suggests, are completely inconsistent with the 

decision which the judge ultimately made to grant both parties a certificate of title to parts of 

the land. In ground 2 the appellant further complains that having been satisfied that Martin 

and her predecessors-in-title had farmed the land around their dwelling houses, the judge 

erred in not also including in the grant to her, the only well situated on the property which 

she and her predecessors had always used.  
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24. As just indicated, lying at the heart of Martin’s appeal are aspects of the judge’s findings 

(many of which we extracted earlier) which, she claims, disclose errors of fact and law and 

establish that the judge’s grant to the adverse claimant of a certificate of title to the balance 

of the 4.479 acre tract was illogical and therefore plainly wrong. There is considerable 

overlap between all five grounds and so we consider them together.  

 

Grounds 1, 3, 4 & 5 – Inconsistencies and confusion in the judge’s analysis and decision; 

Ground 2 - Non-inclusion of the well  

 

25. On ground 1, counsel for the appellant, Lady Wilson, complains that the learned judge’s 

ultimate decision at paragraph 59 of her Judgment to grant a certificate of title to the 

respondent for the balance of the land was inconsistent with her earlier findings in a number 

of ways.  

 

26. Firstly, Lady Wilson complains that having regard to the judge’s express finding at paragraph 

45 of the Judgment that Smith had not successfully proved a documentary title to the land by 

showing a connection between himself and William Smith, the testator of the 14 September 

1912 Will identified at item 2 of Smith’s Abstract of Title discussed earlier, there is no legal 

basis for the judge having granted Smith a certificate of title to the balance of the land subject 

to the quieting.  

 

27. Standing by itself, there was very little merit in this particular argument since apart from 

Smith’s claim to a documentary title (which the judge rejected), Smith (like Martin) had also 

sought to establish a right to the grant of a certificate of title based on open, undisturbed and 

continuous possession of the 4.479 acre tract by himself and by his predecessors over many 

years. As we see it, this was a situation where the judge was satisfied that both parties failed 

to establish a documentary title to the land in dispute. Accordingly, whether or not the judge 

erred in granting a certificate of title to Smith has necessarily to be assessed not on the 

absence of a documentary title, but rather on the strength of the evidence which Smith had 

adduced to support his claim to a possessory title over the 4.479 acre tract the subject of the 

quieting. We are satisfied that this particular submission has no merit and we proceed to 

consider Lady Wilson’s second point.   

 

28. Lady Wilson, secondly, drew our attention to the judge’s analysis between paragraphs 49 

through 51 and her conclusion that the adverse claimant had also failed to establish a 

possessory title to the land. This particular finding, she contends, was clearly inconsistent 

with the judge’s subsequent grant to Smith of a certificate of title to “the balance” of the 

4.479 acre tract. 

          

29. This complaint overlapped with the appellant’s further complaint in ground 3 that in granting 

Smith a certificate of title to the balance of “the said land”, the learned judge had erred in fact 

by, as she put it, “manifestly and significantly confusing” the 4.479 acres of land which she 

referred to in her Judgment as “the said land”, with the larger 180 acre tract which comprised 

Gilbert Grant.  

 



 
 

 
 

13 

30. By ground 3 of her appeal Counsel for the appellant drew our attention to the learned judge’s 

findings of fact between paragraphs 52-55 where, in her view, the judge’s references to “the 

said land” showed what, she said, was an erroneous conflation of fact between the 4.479 acre 

tract to be quieted, and other areas located elsewhere in Gilbert Grant and completely outside 

the specific tract which Martin sought to quiet. Counsel for the appellant submitted that 

Martin had never claimed the larger tract of land comprising Gilbert Grant on which persons 

had built or were building homes. According to Lady Wilson, the judge was in obvious error 

because, as the evidence showed, the Smith family members who the judge identified in the 

Judgment had constructed homes on sections of the larger 180 acre tract which comprised 

Gilbert Grant, but had not in fact built on the 4.479 acre tract which Martin had sought to 

quiet. 

 

31. The written submissions presented on the respondent’s behalf did not attempt to answer this 

aspect of the appellant’ complaint in any great detail. Instead, counsel for the respondent, Mr. 

Thompson, submitted that the learned judge was not confused. He submitted that the very 

fact that the judge had granted the appellant a much smaller portion of the 4.479 acre tract 

than she had applied for, suggested that the judge had obviously distinguished between the 

small portion she found to be in the occupation of the appellant at the time of her inspection; 

and the balance of the tract; as well as the rest of the larger tract which comprised the Gilbert 

Grant community.  

 

32. In ground 2, the appellant seeks to impugn the learned judge’s decision not to grant her a 

certificate of title to the entire 4.479 acre tract by highlighting the judge’s finding at 

paragraph 53 of her Judgment that there was satisfactory evidence that the appellant and her 

predecessors had farmed the land around their dwelling houses which were now demolished. 

Based on this finding, Lady Wilson sought to convince us that the appellant ought to have 

been granted a certificate of title which should have included the only well on the land which 

the family farmed. 

 

33. In his response counsel for the respondent, Mr. Thompson, submitted that the appellant’s 

submission in relation to Martin’s use of the well was pure speculation. He submitted that the 

evidence was that the well was a natural well which had been used by many persons in the 

Gilbert Grant community.  He highlighted the evidence given by one of Smith’s witnesses 

who testified that the well was a natural well which had been deepened by her grandfather 

and had also been used by neighbours. Mr. Thompson, contended that based on the evidence, 

the judge was satisfied at paragraph 54 that neither the appellant nor her predecessors had 

been in open, undisturbed and exclusive possession of the entire 4.479 acre tract including 

the well; and accordingly, the appellant was not entitled to have the well included in her 

certificate of title.   

 

34. The well to which the appellant laid claim is situated close to the western boundary of the 

4.479 acre tract shown on Plan 450 Exuma. The judge expressly found that the petitioner had 

not proved on a balance of probabilities that the petitioner and her predecessors had occupied 

the entire tract of land which she sought to quiet. This clearly included the well shown on the 

plan. Additionally, there was absolutely no evidence that the appellant had taken steps or 

performed any overt acts e.g. fencing the well, installing signage around it or otherwise 
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seeking to establish exclusive possession of it. In short, we are satisfied that Martin was not 

entitled to be granted a certificate of title which included use of the well near the western 

boundary of the tract. In the circumstances, there is no merit in ground 2 which is dismissed. 

 

35. Turning to grounds 4 and 5, Lady Wilson submitted that in addition to being factually 

incorrect, the learned judge had also made errors of law. She drew attention to the fact that 

notwithstanding her finding at paragraphs 49 through 51 that the adverse claimant had not 

made out a satisfactory possessory title to the land, the learned judge had nonetheless at 

paragraph 59 granted him a title to the balance of the 4.479 acres not occupied by the 

Petitioner (and to which he had no legal right).   

 

36. In support of her contention, Lady Wilson referred to an oft cited extract from Lord 

Diplock’s speech in the Privy Council’s decision in Ocean Estates Ltd v. Norman Pinder 

[1969] 2 WLR 1359 at 1363 to the effect that where questions of title to land arise in 

litigation, the court is concerned only with the relative strengths of the titles proved by the 

rival claimants.  

 

37. Relying on the extract in Ocean Estates as well as the observations of this Court (differently 

constituted) in Re Ruth Ingraham SCCivApp. No. 138 of 2011 requiring courts to choose 

between competing claims, Lady Wilson submitted that the respondent had no right 

whatsoever by occupation or by document to the subject land. According to Lady Wilson, 

whatever interest the appellant had as a trespasser was more than the respondent’s. She urged 

us to find that the appellant (Martin) has a better title to the respondent (Smith) who, she 

contends, has no title at all. She asked us to set aside the grant by the learned judge of a 

certificate of title to the respondent and to grant a certificate of title to the appellant to the 

entire tract of 4.479 acres which was the subject of the Petition. 

 

38. Lady Wilson also submitted that the learned judge had erroneously granted Smith a 

certificate of title for “the balance” of the land notwithstanding that the judge had at between 

paragraphs 33 through 41 of her Judgment expressly rejected the evidence led on Smith’s 

behalf that Martin’s grandfather and father (James and Gerald Flowers) occupied land in 

Gilbert Grant under a lease and not by way of adverse possession. The relevant paragraphs of 

the judge’s decision including her findings of fact and of law are extracted below and speak 

for themselves: 

 

“33. On the Adverse Claimant’s evidence, James Flowers 

resided on a part of the said land by virtue of a lease dated 24 

March 1930 purportedly granted by the heirs of William Smith 

including Richard Smith, the father of the Adverse Claimant. 

That lease is exhibited to the Adverse Claimant’s affidavit filed 

10 November 2011 and also appears in the Adverse Claimant’s 

Bundle of Documents filed 8 March 2011 at Tab 13. In his 

evidence-in-chief, the Adverse Claimant was asked about the 

lease of 30 March 1930. His response was that he did not know 

the lease and that he had never seen it before. One lease 

purports to be his lease. He knew nothing about it. The lease 
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must therefore be rejected as evidence of the Adverse 

Claimant’s title to the land. 

 

34. Furthermore, the lease of 24 March 1930 is not admissible 

in evidence as it offends section 4 of the Statute of Frauds, 

which prohibits an action to be brought upon an agreement 

concerning land in the absence of a note or memorandum 

thereof in writing signed by the party to be sued. The lease of 

24 March 1930 is not signed by James flowers, John Flowers or 

Alphena Flowers the purported lessors. 

 

35. The lease does serve the purpose of proving that, on the 

Adverse Claimant’s evidence that James was residing on the 

said land “and the area along parcel on (sic) in Gilbert Grant: 

as at 24 March 1930. 

 

36. The Adverse Claimant also relies on a purported 20 year 

lease dated 8 January 1990 granted to Gerald Flowers and 

Elkin Flowers by Rudon Smith, Richard Smith Ill and Amos 

Smith permitting the “tenants” to erect a wooden building for 

their living purpose in Gilbert Grant “on the south side from 

their old building towards or near the road’. The lease is not 

signed by Gerald or Elkin Flowers (see exhibit “CS1” to 

Cleomi Smith’s affidavit filed 2 March 2011). It suffers the 

same fatal short coming as the lease of 24 March 1930. 

 

37. Cleomi’s evidence is that in September 1988 Gerald asked 

her to ask her uncles if they would be prepared to grant him a 

lease to build a new wooden house. She discussed the request 

with her uncle Richard Smith when she returned to Nassau 

(that is evidence that the Adverse Claimant was in Nassau in 

1988). Her uncles agreed to grant the lease (“CS1”). 

 

38. Cleomi Smith further deposed that in or about July 1992 

Gerald requested a copy of the leas as he had lost his original 

copy. Cleomi reproduced that lease (in July 1992) and back 

dated it to 8 January 1990 (see “C52” to her affidavit.) The 

new lease was not a duplicate of the original lease. Heudon 

Smith had died in the interim. His name was excluded from the 

lease and Doyle Johnson had been as “Trustee”. The wording 

in the lease had changed, it was signed by only Richard Smith 

and Amos Smith; and signatures purporting to be those of 

Gerald Flowers and Elkon (sic) Flowers were now affixed to 

the lease. 
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39. Doyle Johnson, however, deposed in his affidavit of 28 

February 2011 that Gerald came to see him to find out how he 

should go about obtaining a lease so that he could build a new 

structure on the said land. His evidence was that “in early 1990 

Gerald got a lease for 20 years which I delivered to him to 

sign”. Doyle deposed that he delivered the lease to Gerald for 

him to sign and that Gerald and Elkon (sic) signed the lease in 

his presence. In her evidence in cross examination Cleomi said 

she and Doyle took the lease to Gerald Flowers and asked him 

to sign the lease.  

 

40. In cross examination Doyle testified that Gerald signed the 

lease in his presence in 1990. The purported lease which he 

purportedly saw Gerald sign was not prepared until 1990. 

 

41. On the evidence on behalf of the Adverse Claimant, James 

died in 1968. Even if he had been granted a lease of the said 

land or a part of it, the lease would have terminated with his 

death. Gerald occupied the said land or at least some part of 

the said land (see exhibit “RS5”). He was not in occupation by 

virtue of any lease or with the permission of the Adverse 

Claimant. He remained there in open occupation of the land, 

unmolested by the Adverse Claimant until 1990 when, on the 

Adverse Claimant’s evidence Gerald was granted a 20 year 

lease. However by that date Gerald would have occupied the 

land, farming it openly and treating the land as though he had 

a right to be there. He had openly occupied the land for a 

period of 22 years. Any right the Adverse Claimant might have 

had in the land would have been ousted by Gerald and he, the 

Adverse Claimant, would have had no interest to convey by 

lease.”[Emphasis added] 

 

39. Despite not having filed a Respondent’s Notice, counsel for the respondent submitted that the 

learned judge had erred in granting a certificate of title to any portion of the 4.479 acre tract 

to the appellant. The judge, he said, had completely ignored the fact that the western 

boundary of the land had been an open, un-fenced and un-demarcated area on the ground. 

The appellant, he said, had failed to adduce any evidence that the appellant and her 

predecessors had farmed or occupied the entire 4.479 acre tract up to the western boundary 

line for the requisite period.  

 

40. He cited dicta from Kenneth Higgs Sr. v. Leshel Maryas Investment Company et al 

[2009] UKPC 47, and submitted that as the western boundary had not been demarcated or 

fenced on the ground, there was no obvious act of exclusion by which the appellant could 

demonstrate the requisite animus possidendi in relation to the entire 4.479 acre tract which 

she claimed. While attempting to complain (impermissibly so) that the learned judge had 

overlooked the leases and other matters, counsel for the respondent nonetheless supported the 
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learned judge’s decision that the appellant had failed to prove on a balance of probabilities 

that she and her predecessor in title had occupied the entire tract of land (including the well) 

which she had sought to have quieted.  

 

41. In the absence of a Respondent’s Notice, we obviously could not entertain any of the 

respondent’s submissions which sought to impugn the learned judge’s decision to grant the 

appellant a smaller, unascertained portion of the 4.479 acre tract which was the subject of the 

Petition.    

    

42. We are, however, constrained to agree with counsel for the appellant that the judge having 

initially found between paragraphs 49 through 51 that the respondent was absent from 

Exuma for long periods and having also found that the respondent’s evidence that the was the 

person through whom the Smith family had to obtain permission to build in Gilberts Grant, 

was “insufficient to establish title to the said land”, it was not only illogical but completely 

incomprehensible and wrong for the learned judge (as she did at paragraph 55) to 

subsequently rationalize the grant of a certificate of title for the balance of the land to the 

respondent on the basis that he “behaves as the owner of the land would behave” and 

further that: “the other home owners seem quite content for a certificate of title to the 

land to be issued to the adverse claimant notwithstanding they have built or are 

building their homes on parts of the said land.”   
 

43. We agree with the appellant that this aspect of the learned judge’s decision is not only 

inconsistent with her earlier finding at paragraph 51 but is obviously wrong. There was 

simply no evidence that any of the homeowners who testified for Smith in the court below 

had in fact built their homes on the 4.479 acre tract or had occupied any portion of the land 

the subject of the Petition. Cleomi Smith Dawkins claimed to have built a house in the 

Gilbert Grant settlement in 1970, having first obtained permission to build from her 

grandparents, Richard Smith and Mercy Anna Smith. Bradley Davis’ evidence was that in 

2003 both himself and Sterling Cooper had cleared down portions of land in Gilbert Grant 

which had been given to them by the respondent. The appellant’s evidence under cross-

examination was that apart from a foundation which had been started by Doyle Johnson, 

none of the other Smith family members had either built a house or a foundation or other 

structure on the property which she sought to have quieted.  

 

44. If (as the judge clearly found at paragraph 51) the respondent’s claim to adverse possession 

of the whole of the 4.479 acre tract had not been made out, the proper course which the 

learned judge should have taken was to dismiss his claim. There was, quite simply, no legal 

basis on which the judge’s decision to grant to Smith of a certificate of title to the balance of 

the tract can be justified or sustained.  

 

45. As noted, Lady Wilson urged us to find, using the approach in Ocean Estates and Ruth 

Ingraham (above), that the appellant (Martin) has a better title to the respondent (Smith) 

who, she contends, has no title at all. She asks us to set aside the grant by the learned judge 

of a certificate of title to the respondent for the balance of the tract and to grant a certificate 

of title to the appellant to the entire tract of 4.479 acres which was the subject of the Petition. 

However, in the light of the judge’s having expressly found that the appellant had not proved 
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on the balance of probabilities that she and her predecessors in title occupied the entire tract 

of land the subject of the Petition, we are unable to make such an order.  

 

46. Since the hearing of this appeal, in Bannerman Town, Millars and John Millars 

Eleuthera Association v. Eleuthera Properties Ltd [2018] UKPC 27 (another quieting 

appeal from this jurisdiction) the Board has shed further light on the appropriate order which 

may be made in quieting proceedings under the Quieting Titles Act where a court is satisfied 

that a claimant (or claimants) has/have not proved a title to the land in dispute. 

 

47. In the Bannerman Town appeal, in its judgment written by Lord Briggs, the Board stated: 

 

“76. The Board has, not without considerable regret, been 

driven to the conclusion that neither of the surviving 

competitors in these proceedings has established such title to 

the Property as ought to be reflected in a certificate granted 

under the Quieting Titles Act….The Board is dismayed that 

this lengthy and no doubt extremely expensive process has not 

quieted this title at all. 

 

77. This is not a case in which it has been possible to choose 

which is the better, or even the least worst, of competing titles, 

even though the process of advertisement of claims and 

barring of potential claimants reduced the number of 

applicants to five, and the number of survivors before the 

Board to two. The sad reality is neither of the surviving 

claimants have proved any title at all.” 
 

48. The observations of Robert Walker LJ in Simpson v. Fergus (1999) 79 P & CR 398 (cited 

with approval by their Lordships in Bannerman Town) is instructive regarding what acts of 

possession may be considered when a court is deciding whether exclusive possession has 

been established in any particular case and bears repetition. At pages 402-403 Robert Walker 

LJ said the following: 

 

“Possession is a legal concept which depends on the 

performance of overt acts, and not on intention (although 

intention is no doubt a necessary ingredient in the concept of 

adverse possession). …to establish exclusive possession under 

English law requires much more than a declaration of 

intention, however plain that declaration is. Actual occupation 

and enclosure by fencing is the clearest, and perhaps the most 

classic, way of establishing exclusive possession (though even 

enclosure is not invariably enough)…”  

 

49. In the present case and as the judge found, apart from the evidence given by Martin and her 

witnesses of crop farming which had been undertaken by Martin’s father and grandfather on 

the land around their dwelling houses; and the fact that she had in 2006 demolished her 
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grandfather’s dwelling house and constructed a new house in which she and her children 

continue to reside, there are no other overt acts capable of demonstrating that Martin and her 

predecessors had, over the requisite period, in fact taken possession of the entire 4.479 acre 

tract (including the well on the western boundary) over which she claimed a certificate of 

title.  

 

50. Based on the judge’s findings, neither the appellant, nor the respondent proved their 

entitlement to a possessory title to the whole of the 4.479 acre tract to the requisite standard.  

 

51. However, at paragraph 53 the judge found as a fact, that there was satisfactory evidence that 

Martin and her predecessors had “farmed the land around their dwelling houses, some of 

which have now been demolished.” Having also visited Gilbert Grant and inspected the 

locus in quo, the judge expressly found at paragraph 54 that Martin had “proved to the 

necessary standard of proof to that part of the land on which her home, shop, the sites 

of the homes of her grandfather and father (i.e. the ruins and wooden structure) on 

Plan 450 Exuma prepared by Donald Thompson.”  
 

52. Unlike Ocean Estates and Ruth Ingraham and similar cases, this was not a situation where 

it was possible for the judge to choose which was the better, or even the least worst of the 

competing titles. On the contrary, neither party (as the judge expressly found) had proved 

their respective claims to the whole tract, whether documentary or by adverse possession. In 

such circumstances, the Petition (as in Bannerman Town) ought to have been dismissed 

without the grant of a title to either party, as neither party would have proved any title 

whatsoever to the 4.479 acre tract over which a certificate could issue under the Quieting 

Titles Act.   

 

53. However, as appears from paragraph 52 of the Judgment, the appellant seems to have 

satisfied the judge that notwithstanding her claim to the whole 4.479 acre tract, she had also 

made an alternative claim for a portion of the land. On that basis, the judge, having examined 

the evidence, made an express finding that Martin’s claim to a portion of the tract could be 

supported by the evidence led. Against that background, we fail to see how Martin could 

expect this Court, in the face of the judge’s findings of fact, to nonetheless grant her a 

certificate to the whole tract. 

 

54. In the light of the judge’s express finding that the Petitioner had proved to the necessary 

standard, actual occupation of a considerably smaller portion of the tract, we decline 

Martin’s invitation to us to grant her a certificate of title over the entire 4.479 acre tract of 

land in Gilbert Grant. 

 

55. In the result, having examined the learned judge’s reasons for decision, the grounds of appeal 

and the respective submissions of counsel for both parties, we are satisfied that this was not a 

case in which we should interfere with the majority of the judge’s findings. The learned 

judge obviously had the benefit of seeing the witnesses and visiting the locus in quo at 

Gilbert Grant in Exuma and consequently, had an advantage which we as an appellate court 

clearly do not have.  
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Disposition and Order 

56. For all the foregoing reasons we allow the appeal. We set aside the learned judge’s order at 

paragraph 59 of her written decision and specifically, the order she made for the grant of a 

certificate of title to the respondent.  

 

57. In the light of the judge’s finding that the appellant had only proved a possessory title to that 

portion of the tract on which her home, shop and the ruins and wooden structure and their 

immediate environs stand, we decline to make an order granting her a certificate of title over 

the entire tract of land (4.479 acres) which the appellant originally claimed in her Petition.  

 

58. Inasmuch as the learned judge is since retired, we remit the matter to the Supreme Court for 

re-assignment to another judge for the express purpose of settling the boundaries to the tract 

on which the appellant’s home, shop and the ruins and wooden structure and their immediate 

environs stand in order that the appellant’s certificate of title may be finalized and the area 

occupied by her and her predecessors may finally be quieted. It is expected that the judge 

will be presented with a revised survey plan consistent with the order of Hepburn, J.  

 

59. Although the appellant has only been partially successful in obtaining the orders which she 

sought on her appeal, the appropriate costs order is that the respondent shall pay the 

appellant’s costs of the appeal. 
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