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COMMONWEALTH OF THE BAHAMAS 

IN THE COURT OF APPEAL 

SCCivApp. No. 292 of 2016 

 

B E T W E E N  

HENRY GAY 

         Appellant 

 

AND 

LORRAINE GAY 

         Respondent 

 

BEFORE:  The Honourable Mr. Justice Isaacs, JA 

   The Honourable Madam Justice Crane-Scott, JA 

   The Honourable Sir Michael Barnett, JA (Actg.) 

 

APPEARANCES: Mr. Brian Dorsette, Counsel for the Appellant 

   Mr. Philip Davis, QC with Mr. Kendall Carroll and Mr. Dematee  

   Mohan, Counsel for the Respondent 

DATES:  27 February 2019 

   ********************************** 

Civil appeal – Costs judgment – Discretion as to the proper order for costs to be exercised 

judiciously to achieve fairness 

Following the parties’ divorce a property adjustment order was made by the trial judge. After 

making that order, the trial judge further ordered the husband/appellant to pay one half of the 

wife/respondent’s legal costs on the property adjustment application. On 15 November 2018 

following the husband’s appeal to this Court against the property adjustment order all of his 

challenges were dismissed. On appeal, the husband also challenged the trial judge’s order 

requiring him to pay one half of the wife’s costs. The Court agreed with the husband that the 

judge took into account factors that she ought not to have taken into account as to cause her to 

depart from the starting point that each party should bear their own costs of the proceedings for 

ancillary relief. The issue before the Court was, therefore, who should bear the costs of the 

appeal.  

Held: Costs to the respondent, to be taxed if not agreed and the amount of the respondent’s taxed 

costs to be reduced by 20%.   



2 
 

To require each party to bear its own costs of the appeal, as suggested by the husband, does not 

recognize that he lost on his primary challenges to the property adjustment order. Alternatively, 

to require the husband to pay the entire costs of the appeal, as argued by the wife, does not 

recognize that the husband succeeded on the challenge to the costs order made by the trial judge.  

Any decision as to the proper order for costs is always entirely in the discretion of the court to be 

exercised judiciously in order to achieve fairness. Therefore, the Court orders that appellant 

should pay the respondent’s costs, to be taxed if not agreed. The taxed costs should then be 

reduced by 20% to take into account the appellant’s success on the issue of costs in the court 

below and the wife’s abandonment of one of her claim’s. 

 

 

J U D G M E N T  

(Costs) 

 

 

Delivered by the Honourable Sir Michael Barnett, JA (Actg.): 

1. This is a Ruling on the issue of costs consequent on an appeal. 

 

The background 

 

2. The parties were divorced after 12 years of marriage. Following the divorce a property 

adjustment order was made by the trial judge, the issues as to custody and maintenance of the 

children having been resolved by consent. After making the property adjustment order, the 

trial judge made an order requiring the husband/appellant to pay one half of the 

wife/respondent’s legal costs on the property adjustment application. 

 

3. The husband appealed the trial judge’s decision to the Court of Appeal. In our judgment 

delivered on 15 November 2018, we dismissed all of the challenges to the order made by the 

judge as to property adjustment, the wife having advised the Court that she did not intend to 

insist upon that part of the judge’s order requiring the husband to return the wedding ring. 

We said: “…we are satisfied that there is no basis whatsoever for interfering with the 

judge’s decision on property adjustment and we dismiss the appellant’s appeal against 

the property adjustment Order and affirm the Order of the trial judge”. 

 

4. If that was the end of the matter it is obvious that the proper order as to costs of the appeal 

would be that the appellant pays the entirety of the respondent’s costs, to be taxed if not 

agreed. 
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5. However, that was not the end of the matter. The husband also challenged on appeal the 

decision of the trial judge requiring him to pay one half of the wife’s costs in the ancillary 

proceedings. After reviewing the reasons that the trial judge proffered for making that order 

we said that in our judgment “the judge took into account factors that she ought not to 

have taken into account as to cause her to depart from the starting point that each 

party should bear their own costs of the proceedings for ancillary relief”. We therefore 

set aside the order requiring the appellant to pay one half of the respondent’s costs of the 

ancillary proceedings and substituted an order that each side should pay their own costs for 

the ancillary proceedings. 

 

6. The issue, therefore, is what is the proper order for the costs of this appeal in the 

circumstances where the appellant has wholly failed save in respect of the order for costs. 

 

7. The appellant has argued that each side should bear their own costs of the appeal. We do not 

agree. This does not recognize that the appellant lost on his primary challenges to the 

property adjustment order. The respondent argues that the appellant should pay the entire 

costs of the appeal. However, this does not recognize that the appellant succeeded on the 

challenge to the costs order made by the trial judge. The appellant should receive some relief 

in the costs incurred in successfully challenging this part of the judge’s order. 

 

8. Any decision as to the proper order for costs is always entirely in the discretion of the court 

to be exercised judiciously in order to achieve fairness. 

 

9. With this in mind, having regard to the fact that the issue of costs was but a small part of the 

appeal, we are of the view that the appellant should pay the respondents costs of the appeal, 

to be taxed if not agreed and that the amount of the taxed costs which the appellant would 

otherwise be required to pay should then be reduced by 20% to take into account his 

succeeding on the issue of costs, and the wife’s abandonment of her claim to the return of the 

wedding ring.   

                 __________________________________________ 

      The Honourable Sir Michael Barnett, JA (Actg.) 

 

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

      __________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA  


