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Industrial Tribunal appeal – Wrongful dismissal – Reasonable investigation – Belief on reasonable 

grounds that the employee committed the misconduct in question - Section 33 of the Employment Act - 

Marine Mammal Protection Act  

The respondent was employed with the appellant for 7 years as a Marine Mammal Specialist at Dolphin 

Cay. On 11 April 2013 she was responsible for overseeing a dolphin interaction with group of guests of 

the Atlantis Hotel. During the interaction orientation, before the guests encounter with the dolphins, the 

guests were warned where they could or could not touch the dolphin in certain areas of its anatomy; 

that no photography was permitted; that pictures would be provided by Atlantis; that they could not go 

into the pools if they were drunk or otherwise impaired; and that they could not take a phone or camera 

into the pool. If these policies were violated the person overseeing the encounter was under a duty to 

have the guest removed from the pool and report the incident to their supervisor. Following the dolphin 

interaction it was revealed that one of the guests in the group had a camera in the pool and took a photo 

of the dolphin. It was further revealed that that guest touched the dolphin in a prohibited area of its 

anatomy. It was alleged that the respondent violated the company policy by failing to report the 

conduct of the guest to her supervisor. As a result she was suspended and, thereafter, summarily 

dismissed. However, the respondent denied the allegation and asserted that she had a discretion 

whether to report the incident or not. Further, the respondent requested a Review Board where her 

peers or persons on her level could speak on her behalf. 

The Marine Mammal Protection Act (the Act) prohibits certain interactions with dolphins and sea lions.  
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The issue before the Industrial Tribunal was whether or not the appellant had reasonable grounds for 

believing that the respondent had committed the acts of misconduct violating company policy by 

allowing the guests to have improper contact with the dolphin and then failing to report the incident. 

Having considered the evidence and the submissions the Tribunal found that the appellant did not 

conduct a reasonable investigation by not affording the respondent the review she requested. As a 

result, the Tribunal found that the respondent was wrongfully terminated and made an award of 

damages in the amount of $28,500.00. The appellant now appeals that award.  

 Held: Appeal allowed; decision of the Vice President set aside in its entirety.  

The Act provides inter alia “participants should not touch the eye, blow hole or genital regions of a 

dolphin or sea lion” and a person should not be permitted in the program “if a person is under the 

influence of drugs or alcohol or otherwise similarly impaired. The determination as to the fitness of a 

person to participate in an interaction will be made solely at the discretion of Dolphin Cay management 

or other personnel.” The policy by which the respondent admitted she was bound provided that “if at 

any time a member of the team witnesses (first hand or otherwise) improper conduct or a failure to 

comply with company and department policies, they must notify their supervisor immediately”. The 

duty to report violations was clear. It did not provide for the exercise of a discretion. 

The Vice President appears to have based her decision that the respondent was wrongfully dismissed 

on the finding: “that the respondent did not conduct a reasonable investigation, in that the applicant was 

not afforded the review as requested.” This, of course, begs the question: what is a reasonable 

investigation and was the holding of a Review Board essential to a reasonable investigation? The 

investigation must enable the employer to ascertain the true facts upon which it can make an informed 

decision to ground or support an honest belief on reasonable grounds that the employee committed the 

act of misconduct. It must be within reason, full and fair. That would normally involve where it is 

considered necessary an account of the incident from as many eye witnesses or persons in the know as 

possible yet at the same time giving the employee an opportunity to be heard and to respond to the 

gathered information and complaint. Not everyone need necessarily or should necessarily be 

interviewed but all persons who can be expected to give an accurate account of the incident and 

relevant information within reason should be interviewed or asked to give a deposition/account where 

possible. 

In the present case the respondent appeared before Human Resources and was given an opportunity to 

make her case. The official photographer was interviewed and gave evidence in the trial and produced 

her photographs which in some cases displayed the graphics and inappropriate behavior of the guest 

while in the pool. Evidence was presented which spoke to the need for complying with the policy to 

report and for compliance with the provisions of the Act, because of the possibility the company might 

lose its accreditation or license. As such no one who could be expected to cooperate with an 

investigation and give reasonable information about the event in question was left out of the 

investigation - all the components of a reasonable investigation - reasonableness and fairness were 

present. While the absence of a Review Board was a factor to be taken into account in determining 

whether the investigation was reasonable or not given the request made by the respondent, it did not 
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follow that the failure to do so would necessarily mean that the investigation was flawed and therefore 

unreasonable. The investigation had to be looked at as a whole. Furthermore, it was an error of 

judgment to hold that because the respondent did not get a Review Board request honoured that led 

inescapably to the conclusion that the investigation that was conducted was unreasonable. The Vice 

President erred in isolating this factor to make the determination she did for several reasons: 1) there is 

no obligation to hold a review; 2) there is no evidence to support the Vice President’s finding that 

things would have been clarified; 3) what a review entails is unclear; 4) no prejudice has been shown 

by the respondent for the failure and 5) if the nominated persons had something to contribute to the 

respondent’s case they could have been called as witnesses at the hearing before the Vice President. 

Further, the question to be considered in an action for wrongful dismissal is not proof of guilt of 

misconduct although if that can be established it would justify summary dismissal. The burden, 

however, is not that a high. All that an employer has to show is that it had an honest belief based on 

reasonable grounds that the employee had committed the misconduct in question. Once that is 

established it matters not whether the employee had in fact committed or was guilty of the misconduct 

alleged. 

 

Amachree v Wandsworth BC [2010] 8 WLUK 119 applied 

Byrne and Another v Australian Airlines Limited [1994] FCA 21 applied 

Carnival Leisure Industries Ltd. v. Zervos  [1988] BHS J. No. 139 applied 

Princess Hotel v Bahamas Catering and Allied Workers Union [1985] BHS J. No. 128 mentioned 

Sainsbury’s Supermarkets Ltd. v Hitt [2002] EWCA Civ 1588 considered  

Santamera v Express Cargo Forwarding t/a IEC Ltd 2002 WL 31523299 considered 

 

 

 

 

J U D G M E N T  

 

 

Judgment delivered by the Honourable Sir Hartman Longley, P: 

 

1. This is an appeal against the judgment of the Industrial Tribunal (the Tribunal) making an award of 

damages for wrongful dismissal in favor of the respondent. 

 

2. The respondent was employed with the appellant for a period of almost 7 years in the capacity of a 

Marine Mammal Specialist. She helped to look after the dolphins at Dolphin Cay, the appellant’s 

marine facility. 

 

3. On one occasion on 11 April 2013, she was alleged to have violated the company policy regarding 

contact between guests and a dolphin and failed to report the incident. She was suspended and then 

eventually summarily dismissed. She has denied the allegation. 
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4. The simple issue before the Tribunal was whether or not the appellant had reasonable grounds for 

believing that the respondent had committed the acts of misconduct violating company policy by 

allowing the guests to have improper contact with the dolphin and then failing to report the 

incident. 

 

5. As framed by the appellant, the respondent was terminated because of (a) failure to carry out 

control procedures established by Atlantis and (b) gross misconduct/willful violation of one of the 

policy regulations for failure to report the events occurring in the pool on 11 April 2013. 

 

Facts 

 

6. On 11 April 2013 the respondent and another Atlantis employee, Mr. Armbrister were to oversee a 

party of three guests of Atlantis for an interaction or encounter with dolphins in a pool. The 

respondent was in charge of the experience for the three guests. Prior to the encounter the 

respondent was required by company policy to conduct an orientation of the event with the 

participants so as to ensure that they understood the rules as to what was permissible during the 

encounter and what was not permissible. This no doubt was to ensure the safety of the guests 

participating as well as for the safety of the animal in question. An orientation was carried out. 

Specifically, participants were warned where they could or could not touch the dolphin in certain 

areas of its anatomy; that no photography was permitted; that pictures would be provided by 

Atlantis; that they could not go into the pools if they were drunk or otherwise impaired; and that 

they could not take a phone or camera into the pool. If these policies were violated the person 

overseeing the encounter was under a duty to have the guest removed from the pool and report the 

incident to her supervisor.  

 

7. During the encounter, which was partially memorialized on still photographs taken by Atlantis 

employee Mrs. Petit-Holme who was assigned to take photographs, it became clear that certain 

rules were violated. Guests were advised by the respondent that a trainer could take photos for 

them. One of the guests, Zoey, had a camera in the pool and took a photograph as her flash went 

off. Also it was clear from the photographs that Zoey, who was seen behaving inappropriately, 

touched the genital region of the dolphin while her tongue was outstretched in the area of the slit of 

the dolphin. These were all violations of the company policy that required the respondent to have 

the guest removed from the pool. According to the respondent she did have the guest remove when 

she tried to take photographs but she later returned. 

 

8. The respondent admitted that the requirement to report was mandatory and that failure to do so 

could lead to termination. She also admitted to having knowledge of the Marine Mammal 

Protection Act which clearly prohibited certain interaction with dolphins and sea lions. She 

admitted that Zoey’s hand may have touched the genital region of the dolphin and she said that 

could happen by chance because of the close contact between the animals and the guests but she 

felt she had a discretion whether or not to report it and she did not. 

 

9. All in all she did not think the guest’s behavior amounted to mistreatment or abuse of the animal or 

was serious and that was why she did not remove them from the pool or report the same. It was the 

same discretion she used when the guest tried to take the photo with her phone. 

 

10. The respondent’s position was that she did not violate the company policy to report the incident and 

she did not think the provisions of the Marine Mammal Protection Act were violated. 
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11. She admitted to having a meeting with Human Resources to discuss the matter before she was 

terminated but she said on two occasions she had requested a Review Board hearing where three of 

her peers or persons on her level could speak on her behalf. 

 

12. Tamika Petit-Holme witnessed the incident as she was the photographer assigned to memorialize 

the occasion. Her photos were used in evidence. She actually reported the incident because one of 

the guests had shoved her. She thought the guest was under the influence of alcohol. She saw the 

guest touch the genial area of the dolphin and she saw the flash go off but did not see the guest 

actually take the photograph. 

 

13. Jonathan Wong spoke to the need for complying with the policy to report and for compliance with 

the provisions of the Act, because of the possibility the company might lose its accreditation or 

license. 

 

14. The policy by which the respondent admitted she was bound provided that “if at any time a member 

of the team witnesses (first hand or otherwise) improper conduct or a failure to comply with 

company and department policies, they must notify their supervisor immediately”. 

 

15. The duty to report violations was clear. It did not provide for the exercise of a discretion. 

 

16. The Marine Mammals Protection Act provided inter alia “participants should not touch the eye, 

blow hole or genital regions of a dolphin or sea lion” and a person should not be permitted in the 

program “if a person is under the influence of drugs or alcohol or otherwise similarly impaired. The 

determination as to the fitness of a person to participate in an interaction will be made solely at the 

discretion of Dolphin Cay management or other personnel.” 

 

17. After hearing the parties, the Vice President concluded  at paragraph 109 of the decision that: 

 

“109. In considering the evidence of the Respondent the 

Tribunal finds that the investigation produced no compelling 

evidence that substantiates any wrong doing on the 

[respondent’s] part. Had the [respondent] been given the 

opportunity for a review as requested the issue could have been 

clarified sufficiently.” 
 

18. Then the Vice President ruled at paragraph 111: 

 

“111. For dismissal on grounds of misconduct to be justified, it 

is necessary to show that the employee was indeed guilty of the 

offense. What must be established is that the employer honestly 

believed on a reasonable ground that the employee was guilty, 

at the time when the employer took the decision to dismiss 

(BHS v Burchell (1978) approved by the Court of Appeal in 

Weddel v Tepper (1980). It follows that the two elements of 

honest belief and reasonable grounds for that belief depend on 

a third element: that the employer carried out as much 

investigation into the matter as was reasonable in all the 
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circumstances of the case”(per Arnold J in BHS v Burchell at 

p.304.) While this three -fold test evolved in the context of cases 

where the employee was suspected of theft from the employer; 

it is equally apt in any case where the question of whether or 

not the employee actually committed the misconduct is at issue. 

 

112. The Tribunal is of the opinion, having considered the 

evidence and the submissions, that the respondent did not 

conduct a reasonable investigation, in that the applicant was 

not afforded the review as requested. Therefore the respondent 

was not in its right to terminate the applicant for cause.” 
 

19. She therefore held that the respondent was wrongfully terminated and made an award of damages 

in the amount of $28,500.00. 

 

20. It is from that award that the appellant appeals. 

 

21. The appellant has filed several grounds of appeal. They are as follows: 

 

“1. The Tribunal erred in law, and applied the wrong test, in 

determining that the Appellant’s investigation produced no 

compelling evidence which substantiated any wrong doing on 

the Respondent’s part. The irrefutable evidence presented to 

the Respondent after the Appellant conducted a reasonable 

investigation into the matter demonstrated that the 

Respondent failed to comply with the Appellant’s policies and 

procedures. Moreover, this evidence was presented at trial 

which was not refuted. In the circumstances, summary 

dismissal was warranted. 

 

2. That the Tribunal erred in law and fact by determining that 

the Appellant had also failed to conduct a reasonable 

investigation into the matter. The evidence presented at trial 

clearly demonstrated that the Appellant conducted a 

reasonable investigation into the matter and had a genuine 

belief that the Respondent committed the breaches for which 

she was summarily dismissed. 

 

3. The Tribunal erred in law by determining that the 

Respondent was wrongfully dismissed because the Appellant 

did not afford the Respondent the Review which she requested. 

The question of “whether or not the Respondent was afforded 

a Review Board Hearing” is not the test upon which summary 

dismissal is determined or proven. The subjective test is 

whether the Appellant had an honest belief on reasonable 

grounds after carrying out an investigation in the matter which 

was reasonable in the circumstances. The Tribunal, therefore, 

failed to apply the correct test. 
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4. The Tribunal erred in law and applied the wrong test in 

determining that had the Respondent been given the 

opportunity for a Review Board Hearing, the issue could have 

been clarified sufficiently. The Respondent admitted at trial 

that she was presented with the evidence which was discovered 

by the Appellant during its investigation and was given the 

opportunity to be heard. The test for summary dismissal does 

not extend to any further internal proceedings by the 

Appellant. There was no breach of natural justice. 

 

5. The Tribunal erred in law and fact by presupposing that if 

the Respondent had a Review Board hearing to “clarify” the 

matter, the Review Board hearing would have resulted in the 

Respondent’s dismissal being overturned and the Respondent 

thereafter being reinstated, There was no evidence produced at 

trial that the Appellant’s internal review process would have 

resulted in the Respondent being reinstated. Moreover, the 

Respondent failed to produce any evidence at trial which 

“clarified sufficiently”, the Respondent’s action. In the 

circumstances, the Respondent’s summary dismissal was 

warranted. 

 

6. Any other ground that the Court may deem just and 

equitable.” 
 

22. Essentially, the appellant’s grounds of appeal attack the finding that the investigation was 

unreasonable. The appellant seeks to challenge the finding by the Vice President that the 

investigation produced no compelling evidence; that the holding of a Review Board was a 

necessary part of a reasonable investigation and a precondition to termination, and that the failure to 

hold a Review Board rendered the investigation unreasonable. 

 

23. The finding by the Vice President at paragraph 111 of the decision is somewhat convoluted, in my 

judgment, because it purports to combine two distinct tests and several incompatible positions and 

errors of law, namely: proof of guilt and honest belief on reasonable grounds. This runs counter to 

the established authorities. Proof of guilt is not the law. See Princess Hotel v Bahamas Catering 

and Allied Workers Union [1985] BHS J. No. 128 and Carnival Leisure Industries Ltd. v. 

Zervos [1988] BHS J. No. 139, both judgments of this Court, differently constituted. 

 

24. There, in the latter case, Smith JA said at paragraph 10 of the judgment:  

 

“10. Of more substance was the submission, based on the 

Princess Hotel case (supra), that the Tribunal misdirected itself 

in coming to the conclusion that the appellant company was 

not justified in dismissing the respondent. The aspect of the 

Princess Hotel case on which reliance was placed is the 

reference to the cases which establish the principle that in 

order to justify the dismissal of an employee it is not necessary 
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for the employer to prove that the employee was in fact guilty 

of the conduct alleged against him; it is sufficient that the 

employer honestly believes on reasonable grounds that he was 

guilty of the conduct alleged. In making this submission on 

appeal learned counsel referred to his closing address before 

the Tribunal where he stressed the failure of the respondent to 

give an explanation although given ample opportunity to do so. 

 

11. For the respondent it was submitted that the meetings 

between the respondent and representatives of the company 

were in a general atmosphere of grievance and that confronted 

with a strong allegation of wrong-doing the respondent reacted 

in a natural way. As regards the principle in the Princess Hotel 

case, it was submitted that the findings of fact by the Tribunal 

removed any basis upon which the appellant could rely for a 

belief in the steps which it took in dismissing the respondent It 

was argued that in coming to its decision the Tribunal had 

before it both points of view, namely, reasonable grounds for 

belief and actual commission of the offence alleged. It was 

submitted that to justify dismissal the appellant put itself in the 

position where it had to justify not only belief but the offenses 

themselves. 

 

12. In my opinion, it is clear from the reasons given for its 

conclusion that the respondent was wrongfully dismissed that 

the Tribunal applied the wrong test in arriving at its decision. 

The conclusion was based on the finding that it had not been 

established to the satisfaction of the Tribunal that the 

respondent committed the dishonest act of putting excessive 

overtime on his time sheet. True, this is what was alleged 

before the Tribunal but, as shown above, it is sufficient if there 

were reasonable grounds for believing that the respondent had 

dishonestly claimed excessive overtime; and it does not follow 

from the finding made by the Tribunal that the appellant 

company, through its senior employees, did not have 

reasonable grounds for so believing. 

 

13. It is not disputed that the company was concerned about 

claims for excessive overtime, which caused the secret 

surveillance of the movements on duty of the respondent and 

employees under his supervision to be undertaken. The 

Tribunal was not satisfied that the tapes and the logs proved 

anything more than that the respondent entered and left the 

cage at various times. It cannot be said that this finding was 

not supported by the evidence; but there was evidence from the 

three witnesses McAndrew, Prayne and Burbaker, supported 

by the logs, that the respondent left the area of surveillance at 

times which were earlier than the times he recorded on his 
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time sheet and was not seen again during the particular shift; 

or was seen going through a door leading to the cafeteria in 

circumstances and on days when he (the respondent) claimed 

payment for the lunch hour which he claimed he had not 

taken. 

 

14. In circumstances where, as seems clear, the cashiers' cage 

and the casino floor were the principal areas for performance 

of the respondent's duties, and where, as is also clear, the 

company had evidence of significant discrepancies in the times 

recorded by the respondent on the time sheet and those 

recorded by the surveillance team, resulting in the absence of 

the respondent from his principal area of work for long 

periods if his recorded times were correct, it seems to me that 

in the absence of any explanation from the respondent this 

would be sufficient to ground an honest belief that excessive 

overtime was being claimed by the respondent. 

 

15. The respondent was not suspended until he was given an 

opportunity to explain the discrepancies and refused to give 

any. The letter of suspension of 23 January, in the last 

paragraph, indicated the willingness of the company to discuss 

the matter further, but any discussion which took place did not 

result in the giving of the explanation which the company 

sought. 

 

16. The Tribunal may well have been justified in finding that 

there was no conclusive proof that the respondent had been 

dishonest but as no consideration was given to the alternative 

basis upon which the respondent's dismissal could be justified, 

namely, an honest belief based on reasonable grounds that he 

had been dishonest, the decision of the Tribunal cannot be 

sustained. For this reason I would allow the appeal and set 

aside the award in favour of the respondent.” [Emphasis 

added] 

 

25.  In a similar vein, Henry P. said: 

17. HENRY P.:-- The Appellants, having obtained the 

franchise previously held by Playboy, commenced operation of 

a casino at the Cable Beach Hotel in November 1983. The 

Respondent was employed by them from November 16, 1983 as 

Supervisor of the Cashier's Cage. The Appellants became 

suspicious of the overtime claims made by the Respondent and 

some employees under his supervision anti (sic) instituted a 

secret surveillance of their work area during the period 

January 11 to 18, 1984. Following the report of that 
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surveillance the Appellants first suspended and eventually 

dismissed the Responder (sic) The dispute between the parties 

eventually came before an Arbitration Tribunal pursuant to 

section 70A of the Industrial relations Act, 1970. On 

September 20, 1985 the Tribunal concluded that the 

Respondent was wrongfully dismissed and awarded him 12 

weeks salary in lieu of notice. This is an appeal against that 

decision. 

 

18. In their ruling the Tribunal referred to the fact that the 

Respondent had been dismissed for breach of trust and "that 

he so excessively created overtime for himself that he benefited 

from such breach of trust and actions". They expressed the 

view that the onus lay on the Appellants "to prove the charge" 

and found on the evidence that the Appellants had failed to do 

so. The principal ground of appeal is that the Tribunal erred in 

law in requiring the Appellants to prove the charge. What the 

Appellants had to prove, counsel submitted, was a reasonable 

belief that the charge had been established. He cited in support 

of his submission the judgment of this court in CA 16/84 

Princess Hotel v. Bahamas Hotel Catering and Allied Workers 

Union and referred to the following passage: 

 

‘This brings me to the question of what is meant by 

dismissal for just cause. Counsel for the Union and, as I 

shall later point out, the tribunal were of the view that 

to establish just cause for dismissal, the appellant had to 

prove that the employer, in each case had in fact 

committed the criminal offence of misappropriation of 

funds belonging to the appellant. That this is not so is 

apparent from a consideration of a number of 

authorities which relate to matters of this kind before 

an arbitration or industrial tribunal.’ 

 

19. The judgment proceeded to examine the cases of Ferodo 

Ltd. v. Barnes (1976) 1 E.R. 439, Harris (Ipswich) Ltd. v. 

Harrison (1978) A.C.R. 1256 and Trust House Forte Leisures 

Ltd. v. Aguilar (1976) 1 1RLR 251 and after referring to dicta 

in these cases concluded that "even apart from the judicial 

pronouncements to which reference has been made above, the 

words "just cause" means reasonable cause in the context of 

the section. The dismissal must be upon reasonable grounds 

based on facts known to the employer at the time of dismissal 

which would create a reasonable belief in the employer's mind 

that misappropriation of the employer's funds by the employee 

was being or had been committed and that the employer did so 

honestly believe. 
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20. The case cited was concerned in part with the meaning of 

the words "for just cause" in the particular Industrial 

Agreement involved but the principle is one of general 

application in relation to the question of whether the reason for 

the dismissal of an employee is justifiable. 

 

21. It is therefore necessary to determine whether on the 

material available to them the Appellants believed on 

reasonable grounds that the Respondent had claimed 

payments to which he was not entitled by way of overtime.” 

 

26. The question therefore is not proof of guilt of misconduct although if that can be established it 

would justify summary dismissal. The burden, however, is not that a high. All that an employer has 

to show is that it had an honest belief based on reasonable grounds that the employee had 

committed the misconduct in question. Once that is established it matters not whether the employee 

had in fact committed or was guilty of the misconduct alleged. 

 

27. To the extent the Vice President was of the view that proof of guilt of the alleged misconduct was 

necessary to justify dismissal on the ground of misconduct she erred in law. It betrays as 

fundamental misunderstanding of the law. Furthermore, in so far as she was dealing with a case of 

summary dismissal and may have factored this into her decision the appeal in my judgment must be 

allowed, as it was in the above referenced cases. I would however, not decide the case on that 

ground alone, since neither party raised it as an issue. 

 

28. However, exactly what the Vice President meant in paragraph 111 of her judgement is unclear 

notwithstanding her later reference to the proper test. In any event she appears to have based her 

decision on the finding: “that the respondent did not conduct a reasonable investigation, in that 

the applicant was not afforded the review as requested.” 
 

29. This, of course, begs the question: what is a reasonable investigation and was the holding of a 

Review Board essential to a reasonable investigation? 

 

30. Section 33 of the Employment Act provides: 

 

“33. An employer shall prove for the purposes of any 

proceedings before the Tribunal that he honestly and 

reasonably believed on a balance of probability that the 

employee had committed the misconduct in question at the 

time of the dismissal and that he had conducted a reasonable 

investigation of such misconduct except where such an 

investigation was otherwise unwarranted.” [Emphasis added] 

 

31.  In Amachree v Wandsworth BC [2010] 8 WLUK 119 the Employment Tribunal addressed the 

issue of what is a reasonable investigation. It said: 

 

“115 A reasonable investigation? The Court of Appeal in Hitt 

held that the range of reasonable responses test “applies as 

much to the question of whether the investigation into 

https://1.next.westlaw.com/Document/I1C8A5590026111E6BC39F873A38C0DCD/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad73aa5000001690c780513ce63fd02%3fNav%3dINTERNATIONAL-CASES%26navQualifier%3dI1dec5f10a08911e28578f7ccc38dcbee%26listQualifier%3dI1dec5f10a08911e28578f7ccc38dcbee%26fragmentIdentifier%3dI1C8A5590026111E6BC39F873A38C0DCD%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=INTERNATIONAL-CASES&rank=3&listPageSource=a647499956daad1d230858757c87d364&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=06ef5650e21e425c9738ed16e36182f2
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suspected misconduct was reasonable in all the circumstances 

as it does to other procedural and substantive aspects of the 

decision to dismiss a person from his employment for a 

conduct reason. … The objective standards of the reasonable 

employer must be applied to ail (sic) aspects of the question 

whether an employee was fairly and reasonably dismissed. …” 

 

116 An employer's investigation does not need to be conducted 

forensically, nor to the standards of a criminal investigation. 

While an investigation may not be required in every case, it is 

usual for there to be some sort of fact finding process before 

disciplinary proceedings are proceeded with. The purpose of 

an investigation is not to establish whether or not the employee 

was guilty of the alleged conduct but whether there were 

reasonable grounds for the employer's belief that there had 

been misconduct on his part to which a reasonable response 

was to dismiss him. 

 

117 A number of possible challenges to the adequacy of the 

investigation were advanced during the hearing. Criticism was 

made, for example of the failure to investigate Ms X's 

background and beliefs in detail (as we have said, and which 

we have already rejected [para 113]). In this case, there was a 

separate and through investigation carried out by Mr Hussain, 

who interviewed the Claimant on three occasions. This was 

initiated after the complaint by Ms X. Mr Hussain also 

interviewed Ms X. We were satisfied that going back to Ms X 

and interviewing her again after two interviews with the 

Claimant was a reasonable exercise to undertake. 

 

118 There was a considerable amount of disagreement at the 

various hearings and before the Tribunal as to how long the 

conversation about religion had lasted. As far as the length of 

the discussion was concerned there was a major discrepancy 

between the Claimant's version (2-3 minutes) and Ms X's 

version (initially half and hour, subsequently 20 minutes.) Mr 

Hussain, having interviewed both Ms X and the Claimant, 

preferred the evidence of Ms X. as we have indicated, we were 

satisfied that the Respondent had reasonable grounds for 

preferring Ms X's account to that of the Claimant. Under Hitt, 

it is not for us to determine which version of events as between 

Ms X and the Claimant was correct. We need to satisfy 

ourselves, based on what the Respondent actually did, that a 

sufficient and reasonable investigation was carried out. This 

was, in our judgment, a different case from the Salford v 

Rodan case referred to above, not least because in this case, Ms 

X was not an employee of the Respondent, but a customer, and 

further and in any event, the Respondent had gone back and 
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questioned Ms X about her evidence and had not taken it at 

face value. The allegation that she had lied was put to her and 

rebutted by her, Ms X’, who was not an employee of the 

Respondent and was under no obligation to co-operate, was 

nonetheless willing to be further interviewed. 

 

119 In summary, given the matters set out above, judged 

objectively, in our view, the investigation conducted by the 

Respondent here was a “reasonable” investigation when 

judged by the range of reasonable responses test as set out by 

the Court of Appeal in Hitt." 

 

32. In Byrne and Another v Australian Airlines Limited [1994] FCA 21: 

 

“It is well established that, for present purposes where a 

dismissal is based upon alleged misconduct, the employer will 

not breach the Award if it is demonstrated that, insofar as it 

was within the employer’s  power before dismissal, the 

employer conducted as full and extensive an investigation into 

all of the relevant matters surrounding the alleged misconduct 

as was reasonable in the circumstances (see Bi-Lo Pty Ltd v 

Hooper (1992) 34 AILR 330; as to the analogous law of unfair 

dismissal in England, see Steven D Anderman, The Law of 

Unfair Dismissal (2nd ed, 1985), pp 118-120; Rubenstein and 

Frost, Unfair Dismissal (10th ed, 1992), pp 63-5; Hugh Collins, 

Justice in Dismissal: The Law of Termination of Employment 

(1992), pp 119-120). 

  

The failure of the respondent to interview Mr Harvey is not, of 

course, to be looked at in isolation. But when the whole of the 

surrounding circumstances are looked at, they tend to confirm 

the conclusion that the respondent acted unreasonably.” 

 

33. In Santamera v Express Cargo Forwarding t/a IEC Ltd 2002 WL 31523299 the court said: 

 

“38. Mr Horne accepted, as he was bound to, that there was no 

rule of law which rendered it incumbent on an employer, when 

dismissing an employee for misconduct, to arrange a hearing 

which gives the employee who is liable to be dismissed the 

opportunity to cross-examine the person making the 

complaint. He accepted that the law was accurately stated in 

paragraph 21 of Ulsterbus -v- Henderson (supra) where 

O'Donnell LJ stated: 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0006836&cite=34AILRAU330&originatingDoc=I3af25cc0aed311e18eefa443f89988a0&refType=IC&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0006836&cite=34AILRAU330&originatingDoc=I3af25cc0aed311e18eefa443f89988a0&refType=IC&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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‘It is quite clear in this case that a careful investigation 

was carried out by Mr Campbell, an appeal was heard 

by Mr Wilson, and a most meticulous review of all the 

evidence was carried out as evidenced by Mr Heubeck's 

letter of 31.12.85. As I have indicated, in that letter Mr 

Heubeck meticulously reviewed all the evidence and 

considered whether there was any reasonable 

possibility, indeed any possibility, that a mistake had 

been made. What the Tribunal appears to be suggesting 

is that in certain circumstances it is incumbent on a 

reasonable employer to carry out a quasi-judicial 

investigation with a confrontation of witnesses, and 

cross-examination of witnesses. While some employers 

might consider this to be necessary or desirable, to 

suggest as the Tribunal did, that an employer who 

failed to do so in a case such as this was acting 

unreasonably, or in the words of Lord Denning, acting 

outside ‘… a band of reasonableness, within which one 

employer might reasonably take one view, another quite 

reasonably take a different view’, is in my view 

insupportable.’ 

 

39 Ms Campbell drew our attention to an unreported decision 

of this Tribunal in ADT Auctions Ltd -v- Nayar (7 April 1998) 

in a constitution presided over by Maurice Kay J. The case 

involved allegations of sexual harassment against a senior 

member of staff. Neither complainant was at the disciplinary 

hearing, nor was either available for cross examination. The 

argument put to the EAT by Counsel for the Respondent was 

not that there was a general legal requirement that witnesses 

be seen and questioned, but that cross-examination in the 

instant case was essential. The EAT referred to the passage in 

Ulsterbus to which we have already referred and to Khanum v-

Mid Glamorgan Area Health Authority (supra) and 

concluded: 

 

‘At the end of the day it was the Industrial Tribunal to 

decide what was fair and reasonable in the 

circumstances of this particular case and whether the 

employer had acted outside the parameters of fairness 
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and reasonableness. It may be that another, differently 

constituted Tribunal would have come to a different 

decision but we are entirely satisfied that the decision of 

this Tribunal was a permissible one and does not 

manifest perversity or an error of law on this issue.’ 

 

40 Ms Campbell also referred us to the decision of this 

Tribunal in Southdown Housing Association -v- Barnard 27 

June 1997, a division of the EAT presided over by His Honour 

J Hull QC. In the course of giving the Tribunal's judgment, 

Judge Hull said: 

 

‘… although an employer when conducting a 

disciplinary enquiry is undoubtedly required to behave 

fairly, he is not required to conduct a forensic hearing, a 

court-style hearing, in which witnesses are produced for 

cross-examination. He is not required to permit the 

attendance of legal representatives. What he is required 

to do is to be fair.’ 

 

41 We note, as did Lindsay P, that in Harvey on Industrial 

Relations and Employment Law, section D/1 paragraph 1515., 

the learned editors, in their commentary on Ulsterbus Ltd -v- 

Henderson say this: 

 

‘Query, however, in exceptional cases it may be unfair 

to refuse cross-examination, such as where the decision 

to dismiss turns on a critical issue of fact which is the 

subject of conflicting evidence. It has after all been held 

that in such circumstances natural justice itself requires 

cross-examination:— see RB Howell Prison Boards of 

Visitors ex parte St Germain (No 2) [1979] 1 WLR 401. 

Moreover in the Ulsterbus case the relevant witnesses 

were not employees of the dismissing company. That 

case concerned the dismissal of a bus conductor and the 

witnesses were passengers. Arguably the position ought 

to be different where the relevant witnesses are fellow 

employees who can readily be required to attend a 

hearing for cross-examination purposes. It may be, 

therefore, that the principles stated in Ulsterbus that 
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cross-examination can never be required of a 

reasonable employer, is too broad.’ 

 

42 We do not read Ulsterbus Ltd -v Henderson , and in 

particular paragraph 21 of the judgment in that case, as laying 

down the proposition that cross-examination can never be 

required in any investigation carried out by a reasonable 

employer. O'Donnell LJ rejects the proposition that “an 

employer who failed to do it in a case such as this” was “acting 

unreasonably”. The issue, in section 98(4) of the Employment 

Rights Act 1996 is always reasonableness and fairness. We do 

not exclude the possibility that there will be cases in which it 

would be impossible for an employer to act fairly or reasonably 

unless cross-examination of a particular witness is permitted. 

The question, however, in each case is whether or not the 

employer fulfils the test laid down in British Homes Stores -v- 

Burchell , and it will be for the Tribunal to decide whether or 

not the employer has acted reasonably, and whether or not the 

process has been fair. 

 

43 In the instant case, we are of the opinion that the Tribunal 

directed itself appropriately within the framework of section 

98(4) and that the conclusions of the majority cannot, 

accordingly, be challenged. We think it unfortunate that the 

Respondent did not give reasons for its refusal to allow the 

Appellant to cross-examine the complainants: we also think it 

unfortunate that Ms Phillips and Mr McKenna, when they re-

interviewed the complainants did not put to them all the 

matters which the Appellant raised at the disciplinary hearing. 

We also think it unfortunate that the Appellant was not given 

the report of the disciplinary hearing which set out the reasons 

for her dismissal; and finally, we think the Tribunal was in 

error when it asserted in paragraph 3(e) of its Reasons that the 

complainants “refused to attend the hearing” when, in reality, 

they were not asked. 

 

44 None of these matters, however, either individually or 

collectively seems to us sufficient to render the Respondent's 

behaviour unreasonable or the process unfair. In our 

judgment, this is a case in which cross-examination of the 

witnesses may well have been helpful to both sides…” 
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34. The following is the case summary of Sainsbury’s Supermarkets Ltd. v Hitt [2002] EWCA Civ 

1588: 

“Applicant dismissed for gross misconduct following 

investigation by respondent into stolen property found in 

applicant's locker - Employment Tribunal substituted own 

standards holding investigation flawed - Necessary to apply 

objective standards of reasonable employer to all aspects of 

whether employee fairly dismissed - Purpose of investigation 

not to establish guilt but whether reasonable grounds existed to 

support dismissal for gross misconduct - Correct approach in 

this case led to conclusion that investigation reasonable and 

resulting dismissal fair - Employment Rights Act 1996 s 98. 

 

S appealed against a decision of the Employment Appeal 

Tribunal which upheld a finding that H, an employee, had 

been unfairly dismissed. H had been dismissed for gross 

misconduct after stolen items were found in his locker. 

Throughout the disciplinary process, H maintained that a 

number of other people had keys which would have opened his 

locker and that the stolen items had been planted in his locker 

by someone else. At the first instance hearing, the employment 

tribunal followed the approach to the interpretation of the 

Employment Rights Act 1996 s.98 given in HSBC Bank Plc 

(formerly Midland Bank Plc) v Madden [2000] 2 All E.R. 741, 

[2000] 3 WLUK 197 and concluded that S had carried out a 

flawed investigation and that consequently H had been 

unfairly dismissed. S appealed to the EAT and contended that 

the decision in HSBC had been reversed by the Court of 

Appeal in HSBC Bank Plc (formerly Midland Bank Plc) v 

Madden [2001] 1 All E.R. 550, [2000] 7 WLUK 954. The EAT 

accepted that the tribunal had not adopted the correct test, but 

considered that the error had not made any difference to the 

outcome as the issue was not whether the decision to dismiss S 

was reasonable, but whether it was vitiated by the failure to 

carry out an adequate investigation. 

 

Held, allowing the appeal, that the EAT had not correctly 

interpreted the impact of the Court of Appeal's decision in 

HSBC. The range of reasonable responses test or the need to 

apply the objective standards of the reasonable employer 

applied as much to the question of whether the investigation 
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into the suspected misconduct was reasonable in all the 

circumstances as it did to the decision to dismiss for the 

conduct reason, HSBC Bank Plc (formerly Midland Bank Plc) 

v Madden [2001] 1 All E.R. 550, [2000] 7 WLUK 954 followed. 

When the correct test was applied to the facts of the instant 

case, the only conclusion which was open to a reasonable 

tribunal was that the investigation was reasonable in all the 

circumstances. S's investigation had not been carried out for 

the purpose of determining whether H was guilty of theft. The 

purpose of the investigation had been to establish whether 

there had been reasonable grounds for S's belief that there had 

been misconduct on H's part and the decision to dismiss him 

had been a reasonable response to that belief.” 

 

35. What then is a reasonable investigation? The authorities seem clear. What one gleans from them is 

that the investigation must enable the employer to ascertain the true facts upon which it can make 

an informed decision to ground or support an honest belief on reasonable grounds that the 

employee committed the act of misconduct. It must be within reason, full and fair. That would 

normally involve where it is considered necessary an account of the incident from as many eye 

witnesses or persons in the know as possible yet at the same time giving the employee an 

opportunity to be heard and to respond to the gathered information and complaint. 

 

36. Not everyone need necessarily or should necessarily be interviewed but all persons who can be 

expected to give an accurate account of the incident and relevant information within reason should 

be interviewed or asked to give a deposition/account where possible. 

 

37. There were five people involved in this matter. The guests probably could not be called to give 

evidence or interviewed. 

 

38. The respondent was allowed to give her account. Indeed she appeared before Human Resources and 

was given an opportunity to make her case. 

 

39. The official photographer was interviewed and gave evidence in the trial and produced her 

photographs which in some cases displayed the graphics and inappropriate behavior of the guest 

Zoey while in the pool. 

 

40. Mr. Armbrister did not give evidence and it is not clear why not. However, that failure should not 

be considered in isolation for at least two reasons. No one complained about his failure to testify at 

the hearing and he was not one of the persons the respondent requested to attend the Review Board 

hearing. Second, and perhaps most important, he himself was probably under the threat of 

disciplinary proceedings and may not have been of much assistance or a willing witness.  
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41. Mr. Wong spoke to the decision and the Human Resources perspective and the need for compliance 

strictly with the company policies and the Act. 

 

42. So no one who could be expected to cooperate with an investigation and give reasonable 

information about the event in question was left out of the investigation. In my judgment all the 

components of a reasonable investigation - reasonableness and fairness were present. 

 

43. While the absence of a Review Board was a factor to be taken into account in determining whether 

the investigation was reasonable or not given the request made by the respondent, it did not follow 

that the failure to do so would necessarily mean that the investigation was flawed and therefore 

unreasonable. The investigation had to be looked at as a whole. Furthermore, it was an error of 

judgment to hold that because the respondent did not get a Review Board request honoured that led 

inescapably to the conclusion that the investigation that was conducted was unreasonable. The Vice 

President erred in isolating this factor to make the determination she did. 

 

44. Several other points need to be made. 

 

45. First, there is no obligation to hold a review. The respondent has pointed to two such requests but 

there was no obligation to comply. Obviously the thrust of a review is to enable the respondent 

employee to be heard and to seek support for her position from her peers where she can obtain it. 

 

46. Second, there is no evidence to support the finding by the Vice President that if one had been held it 

would have clarified things as the Vice President said. There was no need to clarify anything and 

there was no evidence that if such a course had been followed certain things would have been 

clarified. Exactly what would have been clarified is unclear. 

 

47. Third, exactly what a review entails is unclear. The only difference between a review and the 

hearing given to the respondent appears to be that her three nominated peers would have been 

present and in attendance. What role they would have played in the hearing is unclear; perhaps they 

may have been able to speak on her behalf. 

 

48. Fourth, no prejudice has been shown by the respondent for this failure.  

 

49. Fifth, in any event, if the nominated persons had something to offer or contribute to the case for the 

respondent they could have been called as her witnesses at the hearing before the Vice President. 

Obviously they were not called. The clear inference from that failure is that they had nothing useful 

to proffer, or were unwilling to do so or were not sympathetic or supportive of the respondent’s 

case. 
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50. In my judgment the Vice President put too much emphasis on this component and failed to consider 

other reasonable and relevant factors in reaching her conclusion that the investigation was not 

reasonable. In this regard in my judgment she erred. The investigation in my judgment was 

reasonable in the circumstances. No prejudice has been shown to have occurred to the respondent. 

 

51. The Act speaks of a reasonable investigation the purpose of which if necessary, is to enable the 

employer to ground its belief that the employee committed the acts in question. It is not to establish 

guilt. All that is required is that the employer conducts a full and fair investigation, which involves 

giving the employee an opportunity to be heard so as to enable it to form a belief on reasonable 

grounds that the employee committed the misconduct in question. It was not to determine the guilt 

of the employee 

 

52. So, in this case, the critical witnesses were no doubt the photographer and the respondent. The 

photographic evidence of the photographer spoke as do most pictures, and the graphic photos tell a 

tale of inappropriate behavior in violation of the company’s policies. Her photographic evidence 

and her oral testimony as to the use of a flash by the guest and their appearance of being under the 

influence was not seriously countered by the respondent whose evidence seemed littered with 

contradictions but which confirmed the inappropriate touching and interaction. However, she 

sought to escape or immunize herself against criticism that her handling was in violation of the 

reporting policy and behavioral policy of interaction by claiming a discretion which does not appear 

in her contract of employment when weighed against the clear directives.  

 

53. The need for reporting is obvious. The employer must know whether it needs to revise or reform its 

policies to ensure proper handling of the animals. The statute spelt out what was against the law of 

the land. It was not simply a question of policy. Potential violation of the law is involved. These 

directives, especially for reporting, are essential to keeping the company compliant with local and 

international standard and not to jeopardize or risk losing its license or accreditation over 

inappropriate behavior - thus the requirement - mandatory duty- on the part of the employee to 

make reports of such behaviors and not try to minimize the effect by claiming a discretion which 

she did not have. No doubt once management is appraised of the behaviour steps may be taken to 

make alterations of the policy to ensure it does not happen again and put its operation in jeopardy. 

 

54. What was required of the Vice President was to weigh and consider all the relevant factors that go 

into making an investigation qualify as reasonable or not. This she did not do but instead used a 

wholly wrong premise of law as the foundation of her decision. Had the Vice President considered 

the true principle she would have concluded that notwithstanding the failure to grant a Review 

Board the investigation that was conducted was in all the circumstances reasonable and provided a 

reasonable basis for the belief formed by the employer that the respondent had committed the 

misconduct in question. 

 



21 

 

55. When read together with the error by the Vice President in holding it was necessary to prove guilt 

to support summary dismissal, the decision of the Vice President has to be set aside on the basis it 

is erroneous as a matter of law. 

 

56. The appellant is, in my judgment, entitled to succeed on all the grounds of appeal. 

 

57. I would allow the appeal and set aside the judgment of the Vice President in its entirety. 

 

 

 

      ____________________________________________ 

      The Honourable Sir Hartman Longley, P 

 

58. I agree.  

 

      ____________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 

 

 

59. I also agree.  

      ____________________________________________ 

      The Honourable Mr. Justice Jones, JA 

 

 

 

       

 

 

 

 

 

 

 

 

  


