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Criminal Appeal – Appeal against Conviction - Possession of Firearm and Ammunition    

 

On Friday, 4 November, 2011 an officer while having dinner at Indigo Café observed the appellant 

with what appeared to be the handle of a firearm in the appellant’s right front pocket. The officer 

followed the appellant and observed him entering a silver Land Rover and took the license plate 

number. He contacted the Cable Beach Police Station and gave certain instructions. Officers then 

located the appellant stating that they received information that the appellant was in possession of 

an unlicensed firearm. The firearm was retrieved from the vehicle along with ammunition. The 

appellant was arrested, charged and convicted for possession of firearm and ammunition. He now 

appeals his conviction on the ground inter alia that the Learned Magistrate erred when she entered 

into evidence a firearm and ammunition that was not shown to be the firearm and ammunition 

allegedly recovered. 

 

Held: (Longley P dissenting) appeal allowed, convictions on both counts quashed and the sentences 

set aside. 

per Evans JA: It is clear that the evidence of the appellant being found in possession of what 

purported to be a firearm containing 7 rounds of Ammunition was cogent. Officers Moss and 



2 

 

Anthon’s both identified the appellant and the Magistrate found the evidence of Anthon as to the 

circumstances under which the items were found to be credible. The question however, is whether 

the items found were consistent with the definition set out in section 2 of the Firearms Act. 

There was no evidence that this was the only gun on which he placed his number which was in the 

exhibit room or that this was the only firearms case in which he was involved. However, as noted he 

did not identify his writing on the items in court nor did he verify that they were the same items 

which he found in the possession of the appellant. 

There is no evidence as to who Anthon passed the items to which were found by him. Likewise 

there is no evidence as to from whom Gray received the items which he passed to Bain to be 

examined. It follows then that in my view the prosecution failed to establish that the items tested by 

Bain were the same ones found by Anthon. 

In my view the Learned Magistrate on the state of the evidence erred in admitting into evidence a 

firearm and ammunition that was not shown to be the firearm and ammunition allegedly recovered. 

Further that on the state of the evidence the firearm and the ammunition allegedly recovered was 

not shown to be the firearm and ammunition that was examined. In these circumstances it follows 

that she should have accepted the no case submission as without the nexus between the items found 

and those tested an essential element of the prosecution’s case was missing. 

Miller v Commissioner of Police [1992] BHS J No.112 

 

per Longley, P: The Magistrate held “like wise the court did not accept that there was a broken 

chain of custody.” 

 

It is this pivotal finding which no doubt undergirded the conviction and is the frontal attack of the 

appellant upon this appeal. 

 

Appellate courts have said repeatedly that they do not interfere with findings made by lower courts 

unless they are so unreasonable that no tribunal armed with the relevant law and mindful of its duty 

to act judicially would make the finding. 

 

It has to be accepted that the officer Anthon did not specifically identify the firearm but said he saw 

markings on the firearm and ammunition. 

 

In my view the finding made by the Magistrate was not unreasonable having regard to the evidence. 

In my judgment the finding is reasonable in the circumstances and the conviction is supported. I see 

no reason to interfere with the conviction and sentence. 

 

Bahamasair Holdings Ltd v Messier Dowty Inc (Bahamas) [2018] UKPC 25 
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_______________________________________________________________________________ 

JUDGMENT 

_______________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Evans, JA (Actg.)  

INTRODUCTION  

 

1. The appellant was convicted before the Chief Magistrate Joyann Ferguson-Pratt in New 

Providence on 1
st
 September, 2015, on the offences of:  

1.  Possession of an Unlicensed Firearm: Contrary to Section 5(1) B of 

the Firearms Act Chapter 213. The particulars of the offence 

stated that the Appellant on Friday, 4
th

 November, 2011, at New 

Providence, was found in possession of a firearm, to wit a .9mm 

Pistol S/N TDS72610 not being the holder of a Firearm License in 

the prescribed form from the Licensing Authority, authorizing 

him to possess the same. 

2.  Possession of Ammunition: Contrary to Section 9(2) (a) of the 

Firearms Act Chapter 213. The particulars stated that the 

Appellant on Friday, 4
th

 November, 2011, at New Providence, was 

found in possession of seven (7) .9mm ammunition not being the 

holder of a Firearm Certificate in force at the time. 

2. On count 1 the appellant was sentenced to eighteen (18) months imprisonment together with a 

fine of Five Thousand Dollars ($5,000.00) and on count 2, he was sentenced to eighteen (18) 

months imprisonment. The sentences were to run concurrently and failure to pay the fine by the 

conclusion of the sentence would result in a further eighteen (18) months imprisonment. 

3. The appellant filed a Notice of Intention to Appeal in the Magistrate’s court on the 1
st
 

September, 2015 and on the 7
th

 September, 2015, Criminal Form No.1, Notice of Appeal 

Against Conviction was filed on behalf of the appellant.  On the 29
th

 November, 2018, a Notice 

to Amend was filed together with an affidavit by the appellant. We heard the Appeal in this 

matter on the 6
th

 December, 2018 after which we reserved our decision and promised to deliver 

our decision on a later date which we do now. 

 

THE RESPONDENT’S CASE AT TRIAL 

4.  Corporal 228 Deon Moss testified that on Friday, 4
th

 November, 2011 at about 10:40 pm he 

was having dinner at Indigo Café situated on West Bay Street and Skyline Drive when he 

observed the appellant enter the establishment and sat at a table where a man and a woman 

were having dinner. A few minutes later the appellant got up from the table and fixed his 
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clothing and while doing so, Moss observed what appeared to be the handle of a firearm in the 

appellant’s right front pocket. 

5. Moss further testified that the appellant exited the restaurant after adjusting his clothing. He 

followed the appellant and observed him entering a silver Land Rover during time he (Moss) 

took the license plate number of the said Silver Land Rover as 238197. The said vehicle was 

then reversed unto Skyline Drive and proceeded around the roundabout in a western direction. 

Moss then contacted the Cable Beach Police Station where he spoke to Corporal 73 Mackey 

and gave him certain instructions. 

6. According to Moss he did not observe anyone else in the said vehicle. He further stated that he 

had the appellant in his sight for about 15 minutes from when the appellant entered the said 

establishment to when the appellant left.  

7. Corporal 836 Charles Anthon testified that on the same night at about 11:15pm, he was on 

mobile patrol in a marked police vehicle in uniform along with Reserve Corporal Symonette 

when acting on information received, they went to Olive’s Restaurant. While there he observed 

a silver Range Rover fitting the description given. He stated that he located the driver of the 

vehicle who identified himself as the appellant. Anthon testified that he informed the appellant 

that he had information that the appellant was in possession of an unlicensed firearm, at which 

point the appellant informed him that he was in possession of the same and that the firearm was 

in the vehicle. 

8. Anthon further testified that the appellant gave him a key to the vehicle and he conducted a 

search of the said vehicle in the presence of the appellant, during which time he located a black 

handgun with the serial number TD572610 in the center console of the vehicle and upon 

examining it, it was found to contain seven live rounds of ammunition. He said that he arrested 

and cautioned the appellant who said “Officer, I’m not that kind of people. I live in the White 

Grove area where persons attempt to rob us occasionally.” Anthon further stated that he 

marked the said black handgun for future identification purposes. 

9. A Forensic Firearms Report prepared by Firearms Examiner, Charles Bain was entered into 

evidence pursuant to section 120 of the Criminal Procedure Code Act, Ch.91.Bain in his report 

stated that on the 15
th

 December, 2011, he received from P.C 3098 Gray one Taurus .9mm 

Luger caliber model PT-709 auto loading pistol serial number TDS76210 and seven .9mm 

Luger caliber unfired cartridges. Further that the said pistol was tested and found capable of 

chambering and discharging the .9mm Luger caliber cartridge and when fired using 

ammunition of like caliber is capable of inflicting injury. The report further stated that two of 

the .9mm Luger caliber cartridges were selected from the seven which were submitted and they 

both functioned in a normal manner and that the submitted ammunition when fired in a firearm 

of like caliber are capable of inflicting injury. 

10. Another report prepared by Detective Corporal 1749 Bethell, a Firearm Licensing Officer was 

also entered into evidence pursuant to section 120 of the Criminal Procedure Code. That report 

indicated that on Monday, 15
th

 October, 2012 Bethell examined the records at the Firearm 

Licensing Office between the years 1969 to Monday, 15
th

 October, 2012 to ascertain if the 
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appellant was issued a special license to possess the firearm and ammunition in question and 

his name was not found registered. 

11. At the close of the case for the prosecution Counsel for the appellant made a no case 

submission on his behalf. After the Court did not accede to the submission of no case the 

appellant opted to remain silent. 

 

THE APPEAL 

12. In his Amended Grounds of Appeal the appellant set out the following grounds: 

“1. The Learned Magistrate erred when she entered into evidence a 

firearm and ammunition that was not shown to be the firearm 

and ammunition allegedly recovered. 

2.  The Learned Magistrate erred in law and in fact in that the 

firearm and the ammunition allegedly recovered was not shown 

to be the firearm and ammunition that was examined. 

3.  The Learned Magistrate erred in Law and in fact when she 

wrongly rejected the no case to answer submission. 

4.   Because of the delay which has elapsed between the arrest of the 

Appellant on 4
th

 November, 2011 and the hearing of the appeal in 

December of 2018 i.e. 7 years and one month constitutes a breach 

of Article 20(1) of the Constitution of the Commonwealth of the 

Bahamas. In the result the conviction must be quashed. 

5.  The Learned Magistrate erred in law and in fact in that the 

decision was unreasonable and could not be supported having 

regard to the evidence. 

6.  Under all of the circumstances of the case, the decision is unsafe or 

unsatisfactory”. 

 

SUBMISSIONS ON GROUNDS OF APPEAL 

Ground: 1. The Learned Magistrate erred when she entered into evidence a firearm and 

ammunition that was not shown to be the firearm and ammunition allegedly recovered. 

13. The transcript of the proceedings at trial indicates that when the prosecutor was about to make 

an application to enter the firearm and the ammunition as exhibits, it was discovered that there 

was a hole in the exhibit bag. Counsel for the appellant complains that the Learned Magistrate 

acceded to an application by the prosecutor to have the items entered into evidence without any 

explanation for the hole in the exhibit bag. 
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14. The following is the relevant exchange between the Court, the prosecutor and counsel on the 

hole in the bag which is found in the transcript dated 11
th

 September, 2013 beginning on page 7 

line 7 : 

“INSPECTOR DAXON: Your Worship we will ask leave for Officer 

Anthon to be shown a firearm, some ammunition and a 

magazine to see if he can identify them. 

THE COURT: Yes 

… 

INSPECTOR DAXON: Your Worship, I’m looking at the package 

and the seal on that, your Worship, appear to have been 

broken apparently in the bag. 

MR.CARGILL: Well your Worship, I have some difficulties. The 

prosecutor can’t speak as to how- I mean, this would 

have been at the exhibit room, and the prosecutor can’t 

speak as to how this might have come to be. He is only 

speculating. He can only speculate. 

THE COURT: What is the issue? No one has said to me what is the 

issue. 

INSPECTOR DAXON: Your Worship, what happened is the bag has 

a little opening in it, and when I looked at it I saw seven 

rounds of ammunition in this (indicating) bag. 

THE COURT: Yes. 

INSPECTOR DAXON: And so I am showing it to the defence so he 

can see it. The bag-the tear that is on the bag apparently 

had to have happened while it was in this bag, but it is 

not like that when I collected it this morning, and this is 

through handing (sic) it. The tape is broken on it. 

THE COURT: May I have a look at it? The seven rounds of 

ammunition was contained in this bag? 

INSPECTOR DAXON: It was in the bigger bag. Apparently it came 

out of the bag when the seal was broken. 

THE COURT: What is the objection Mr. Cargill? 

MR.CARGILL: Your Worship, I just want the court to know that it 

is open. The prosecutor can only speculate. The only 

thing he could say it’s open. He can’t give evidence. 
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THE COURT: Yes, that is correct. 

MR.CARGILL: So the only thing he could say is it was open. 

THE COURT: It is open. The Court can also take judicial notice of 

the fact that the prosecutor has said that he received the 

exhibits, it was not-he received them this morning. 

MR.CARGILL: Your Worship, all I’m saying he can’t give evidence. 

THE COURT: Yes. He can only say he received the exhibits this 

morning and the state which he found the exhibit. 

INSPECTOR DAXON: Your Worship, if he is objecting to that I can 

have the exhibit officer here who received it from this 

morning. The exhibit officer can state the condition 

which he handed it over. 

THE COURT: He gave it to you. 

MR.CARGILL: Your Worship, what I’m saying is prosecutor, unless 

he takes the stand, can’t give evidence as to what- 

THE COURT: That is correct. 

MR.CARGILL: So whatever he says it dosen’t matter, your Worship. 

But I am always guided. 

THE COURT: Very well. Let me ask you Mr.Cargill, would you wish 

for the exhibit officer to come and give evidence? 

MR.CARGILL: Your Worship, that is a bone of contention for the 

prosecutor. I have indicated what I have indicated. If 

the prosecutor does not feel that- 

THE COURT: That necessity arises. 

MR.CARGILL: Then that’s up to him, your Worship. If I make an 

issue in my submissions that’s up to me, your Worship. 

But I have brought it to the Court’s attention. 

THE COURT: Yes, that’s correct. 

MR.CARGILL: I’m obliged. 

THE COURT: Mr. Prosecutor, you might wish to-I say respectfully 

you may wish to, I cannot direct you and I will not be 

seen to be doing so, the court has taken note of the bag, 

you may wish to call the exhibit officer. 
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INSPECTOR DAXON: Your Worship, we can do that. I can have 

Officer Joseph here. 

THE COURT: No, it is no reason why he can’t give his evidence. 

INSPECTOR DAXON: Okay 

THE COURT: He is here. 

(Discussion held off the record)” 

15. The transcript reflects that after the discussion was held off record the proceedings resumed 

with Officer Anthon continuing his evidence as follows: 

“COURT: Yes. What is the marking?  

THE WITNESS: 836 

THE COURT: Oh, yes I see it. 

INSPECTOR DAXON: We ask for the 9mm firearm to be marked for 

identification, your Worship. 

THE COURT: The firearm in question, 9mm, tendered and marked 

for identification, the letter A. 

BY INSPECTOR DAXON: Do you see a marking on the- Exhibit, 

your Worship. He is the officer who found the firearm. 

THE COURT: Oh! 

MR.CARGILL: Your Worship, the prosecutor ask it to be tendered 

for identification purposes. 

THE COURT: You said for identification purposes. 

MR.CARGILL: You said for identification. 

THE COURT: Yeah, you said that. 

MR.CARGILL: But, your Worship, I thought he was doing it pending 

the integrity of the exhibits being proven by the exhibit 

officer. That’s why I thought he was doing it. If not then 

I would have to make an objection to it being tendered, 

your Worship. That’s why I thought he was saying 

mark it for identification. 

THE COURT: I see. Yes Mr. Prosecutor. 

INSPECTOR DAXON: Your Worship, we ask for it to be marked as 

an exhibit not for identification. 

THE COURT: I have noted your objection Counsel.” 
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16. Mr. Munroe submits that the Learned Magistrate erred when she admitted the firearm and the 

ammunition without first addressing the issue as to the hole in the exhibit bag. Further he 

argues that the record shows that Officer Anthon never identified these items as the items 

which he recovered on the night in question. 

17. It is clear from the record that the Court was not provided with any evidence as to how the hole 

in the bag came about or how the seal was broken. The explanation made by the prosecutor 

was speculation and in any event he was not sworn as a witness and his comments could not 

constitute evidence. As a result this is naturally a cause for concern.  

18. In addition to the concern relative to the unexplained hole in the exhibit bag and the broken 

seal it appears that Mr. Munroe was correct in his contention that Officer Anthon never 

identified the items as being the same ones he found in the appellant’s car. The record shows 

that Anthon’s evidence was that he marked the firearm which he took from the appellant with 

his police number which was 836. However, the record does not reflect him being shown the 

firearm and his identifying the mark on the gun as being the one made by him. 

19. The exchange relative to the markings on the gun was as follows: 

“COURT: Yes. What is the marking? THE WITNESS: 836 

THE COURT: Oh, yes I see it. 

DAXON: We ask for the 9mm firearm to be marked for 

identification, your Worship. 

THE COURT: The firearm in question, 9mm, tendered and marked 

for identification, the letter A. 

BY INSPECTOR DAXON: Do you see a marking on the- Exhibit, 

your Worship. He is the officer who found the 

firearm. 

THE COURT: Oh!” 

20. This extract indicates that the Magistrate confirms seeing the number 836 marked on the 

firearm. However, she proceeded to have the firearm marked for identification prior to Anthon 

identifying his mark. Immediately following the marking of the firearm for identification we 

see this exchange.    

“BY INSPECTOR DAXON: Do you see a marking on the- Exhibit, 

your Worship. He is the officer who found the firearm. 

THE COURT: Oh!” 

Unfortunately, the prosecutor never got back to putting the firearm to the witness and having 

him point to his mark and confirm that it was the same mark which he made on the night in 

question nor did he say that the gun in court was the gun which he found in the appellant’s 

vehicle. 
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21. The situation with the ammunition was slightly different. However, Mr. Munroe submits that it 

was never established that the ammunition that the prosecutor proposed to exhibit was the same 

ammunition that was recovered on the night in question. In support of this submission Mr. 

Munroe refers to the transcript at page 11 line 18 where the following appears: 

“THE COURT: Yes Mr. Prosecutor? 

BY INSPECTOR DAXON: Do you see your marking on the 

ammunition, sir? 

A. Yes I see some markings. I cannot seem to make it out 

from 2010 to now sight has affected it. I have some 

markings here, but I just can’t make it out. 

THE COURT: Did you mark it? 

THE WITNESS: Yes ma’am.” 

22. It is clear that the witness evidence was that he could not make out the markings on the 

ammunitions. It follows that he could not properly identify the ammunitions as the one which 

he marked. It appears that the Magistrate examined the ammunition herself and had Mr. Cargill 

look at them. After satisfying herself that she could see the number 836 marked on the items 

she proceeded to enter them into evidence as exhibits. 

23. Mr. Munroe submits that the Learned Magistrate misdirected herself when she attempted to 

justify entering the ammunition into evidence by stating that the Court had seen the markings 

and Counsel did not identify it on one. He contends that it was not for the Court and/or Counsel 

to identify Officer Anthon’s marking. He concludes that the prosecution’s failure to establish a 

connection between the items exhibited in the trial below and the items allegedly recovered on 

the night in question coupled with the unexplained hole in the exhibit bag renders the verdicts 

unsafe and unsatisfactory. 

24. There are obviously concerns relative to the way the exhibits were admitted into evidence but it 

is probably best to consider this ground together with ground 2 in order to appreciate the thrust 

of the appellant’s submissions. 

 

GROUND 2: The Learned Magistrate erred in law and in fact in that the firearm and the 

ammunition allegedly recovered was not shown to be the firearm and ammunition that was 

examined. 

25. During Officer Anthon’s testimony he gave the serial number of the firearm recovered as 

TD572610. However, the firearm examiner, Mr. Charles Bain stated in his report that he 

received one Taurus 9mm Luger caliber model PT-7090 auto loading pistol serial number 
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TDS72610 and he found the same to be capable of inflicting injury when fired using the 9mm 

luger caliber cartridge. Mr. Munroe contends that in these circumstances the prosecution failed 

to establish that the firearm that Anthon said that he recovered was the same firearm examined 

by Charles Bain and found to be capable of inflicting injury. 

26. Mr. Munroe notes that section 2 of the Firearms Act states that a firearm means “any barreled 

weapon of any description capable of inflicting injury from which any shot, bullet or 

other missile can be discharged…” He contends that it follows that establishing that the item 

recovered by Officer Anthon was capable of inflicting injury is a necessary ingredient of the 

offence for which the appellant was charged. This he argues the prosecution failed to do. This 

brings us to the third Ground of Appeal. 

 

GROUND 3: The Learned Magistrate erred in Law and in fact when she wrongly rejected the 

no case to answer submission. 

27. Mr. Munroe submits that when the issues raised in grounds 1 and 2 are considered together it 

clear that the Learned Magistrate should have acceded to the no case submission made at the 

close of the prosecution’s case. He further submits that for the same reasons grounds 5 and 6 

should also succeed. 

28. Learned Counsel submitted that in order for the prosecution to prove its case beyond a 

reasonable doubt, Officer Anthon had to confirm that the items that were presented to him in 

Court were the same items that he recovered on the night in question and he had to have 

identified those items by his markings. As it relates to the ammunition counsel submitted that 

given that the crown was not able to establish that the firearm allegedly recovered was the 

same firearm that was examined, then it cannot be established that any ammunition in the 

purported firearm was the same ammunition that was tested by Charles Bain. 

29. Mr. Munroe further submitted that while the prosecution is not required in every case to 

establish a chain of custody given the unique issues in this case, namely: (1) the hole  in the 

exhibit bag; (2) the fact that Officer Anthon never identified the items exhibited as the items 

recovered; (3) the differences in the serial numbers: and (4) the fact that Officer Anthon never 

established when he marked the items, it was incumbent upon the prosecution to establish an 

unbroken chain of custody.  

30. Counsel asserts that Corporal Anthon failed to indicate to whom he handed the items which he 

recovered on the 4
th

 November 2011. The report of Charles Bain indicates that he received the 

items which he tested from Police Constable 3098 Gray. There was no evidence led as to from 

whom Officer Gray would have received the items.  Based on this Mr. Munroe submits that it 

is not clear whose care the purported firearm and ammunition was in from the 4
th

 November 

2011 to 15
th

 December, 2011. 

31. In support of his submissions Mr. Munroe cited the case of Miller v Commissioner of Police 

[1992] BHS J No.112. In that case Hall J (as he then was) stated as follows: 
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“The other ground of Appeal as to the handling of the exhibit is, again 

a matter of fact as the magistrate would have found it. Despite the 

frequency with which it is invoked, there is no rule of evidence of 

which I am aware that the prosecution must prove an “unbroken 

chain of custody” before an item can be exhibited in court. What the 

prosecution does have to prove is that there is a nexus between the 

item sought to be exhibited and the offence with which the accused 

person is charged. When, as here, there is a question as to the analysis 

of an item, the prosecution has to prove that what the analyst 

examined was the substance the accused is being charged in relation 

to.” My emphasis. 

32. The respondent’s submission was that the evidence against the appellant was cogent and 

overwhelming and there was no doubt that the appellant had committed the offences charged. 

They say that there was cogent evidence at the close of the crown’s case and the Magistrate 

was right not to accede to the no-case submission. They further say that the conviction was safe 

and satisfactory. 

DISCUSSION AND FINDINGS 

33. The basis of the Magistrate’s findings on which she convicted the appellant can be gleaned 

from her written decision as follows: 

“The defendant elected to remain silent neither did he call any witness 

in his defense. His defense as put to the Prosecution witnesses was a 

complete denial of the offences. He further asserts that there is no 

nexus between the firearm that was tested by Charles Bain and the 

firearm said to have been found by 836 Anthon. In particular that the 

serial number TD572610 is different than TDS72610  as stated on the 

charge sheet and given in evidence. 

The court has had the opportunity to observe the witness Mr. Anthon 

in the witness box. His testimony was strong and convincing. The 

Court viewed the exhibit and personally observed the similarity 

between the letter S and the 5. This was balanced as against the 

incriminating statement under caution. ‘I’m not that kind of people I 

live in the White Grove where persons attempt to rob us 

occasionally.” Together with the evidence of Officer Anthon that he 

placed his markings on the firearm for future identification. 



13 

 

The Court is satisfied that based on the prosecution’s case that the 

firearm found in the vehicle is the firearm before the court 

notwithstanding the difference between S and 5 as borne out by the 

evidence. The Court concluded that it was the benefit of the expert 

eyes that could distinguish between the letter and the figure, S and 5. 

What seems to be an inescapable conclusion is that the male seen in a 

Range Rover vehicle leaving Indigo Restaurant, Cable Beach in 

suspicious circumstances was found shortly thereafter at the Olives 

Restaurant, Cable Beach with the vehicle keys of a Range Rover in 

which a firearm is found forming the basis of the charge. 

Likewise the court did not accept that there was a broken chain of 

custody. The Court did not find that there was any material evidence 

to substantiate the claim that the integrity of the exhibits were (sic) 

compromised from discovery of the firearm to its production in 

Court.” 

34. It is clear that the evidence of the appellant being found in possession of what purported to be a 

firearm containing 7 rounds of Ammunition was cogent. Officers Moss and Anthon’s both 

identified the appellant and the Magistrate found the evidence of Anthon as to the 

circumstances under which the items were found to be credible. The question however, is 

whether the items found were consistent with the definition set out in section 2 of the Firearms 

Act. That section provides as follows: 

“firearm” means any barrelled weapon of any description capable of 

inflicting injury from which any shot, bullet or other missile can be 

discharged…” 

35. It is this latter issue on which this appeal turns. The respondent asserts that the Magistrate was 

entitled to find that the items tested by the firearms Examiner were the same ones recovered 

from the appellant. It is significant that at no time did Anthon say nor was it suggested to him 

that he made a mistake in recording the serial number of the firearm he found. The Prosecution 

provided no evidence to account for the difference between the evidence of Anthon and Bain as 

to the serial number. The Learned Magistrate explanation for the same was in my view based 

on speculation and not evidence led before her. 

36. This in my view must be viewed against the back ground of Anthon not confirming that the 

items in court were the same ones he found and marked for identification.  The extent of his 

evidence on this point was that he placed his Police number 836 on the items he found. There 

was no evidence that this was the only gun on which he placed his number which was in the 

exhibit room or that this was the only firearms case in which he was involved. However, as 

noted he did not identify his writing on the items in court nor did he verify that they were the 

same items which he found in the possession of the appellant.  
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37. In the circumstances which pertained it was of the utmost importance that the Crown be able to 

trace the items from the hands of Anthon to that of Mr. Bain. If this was done the difference in 

the serial numbers would be of less significance. As noted earlier the evidence is that Charles 

Bain received the purported firearm and ammunition from 3098 Gray. However, there is no 

evidence as to who Anthon passed the items to which were found by him. Likewise there is no 

evidence as to from whom Gray received the items which he passed to Bain to be examined. It 

follows then that in my view the Prosecution failed to establish that the items tested by Bain 

were the same ones found by Anthon. 

38. In my view the Learned Magistrate on the state of the evidence erred in admitting into evidence 

a firearm and ammunition that was not shown to be the firearm and ammunition allegedly 

recovered. Further that on the state of the evidence the firearm and the ammunition allegedly 

recovered was not shown to be the firearm and ammunition that was examined. In these 

circumstances it follows that she should have accepted the no case submission as without the 

nexus between the items found and those tested an essential element of the prosecution’s case 

was missing. 

39. Finally, in all of the circumstances of this case including the unexplained hole in the bag, the 

failure of Officer Anthon to confirm that the items in court were the same one found by him, 

and the inconsistency between the serial numbers I have a lurking doubt as to the safety of the 

convictions. I therefore find that the appellant succeeds of grounds 1, 2, 3, 5 and 6.  Having 

regard to the position to which I have come I see no need to deal with ground 4.  

 

DISPOSITION. 

40.  The convictions of the appellant on both counts are quashed and the sentences set aside. 

 

 

 

__________________________________________                                                   

The Honourable Mr. Justice Evans, JA (Actg.) 

 

 

 

41. I agree. 

__________________________________________                                                

The Honourable Mr. Justice Isaacs, JA 

 

 

 

 

Judgment delivered by the Honourable Sir Hartman Longley, P: 

 

42. This is an appeal against convictions for the offences of possession of firearm and ammunition. 

The appellant was sentenced to 18 months imprisonment on each count and fined $5000. In 
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default of payments the appellant is to spend an additional 18 months imprisonment on each 

count. The sentences are to run concurrently. 

43. No grounds of appeal against the sentence has been advanced except that in the appeal against 

conviction the appellant contends that the delay in dealing with his appeal violates his 

constitutional right to a fair hearing within a reasonable time and that even if the court is not 

minded to set aside the conviction, some consideration should be given to reducing the 

sentence due to the delay in hearing the appeal. However, it is clear that the sentence is 

extremely lenient and no appeal was launched or it could have been increased. 

 

THE FACTS 

44. The case for the prosecution was that at about 10:40 pm on the 4
th

 November 2011 Police 

officer 2281 Moss was dining at the Indigo restaurant, West Bay Street when his attention was 

drawn to a male diner who had stood up to adjust his shirt. Upon doing so, Officer Moss 

noticed what he said was the handle of a firearm in the man’s front pants pocket. The man 

exited the restaurant and got into a silver colored Land Rover and left the premises. 

45. Officer Moss made notes of the license plate number of the vehicle, contacted the Cable Beach 

Police station and gave them certain information about the driver. Moss remained in the 

restaurant for about 45 minutes before going to the station. There he saw the male he had seen 

earlier behind the charge room desk. Later he saw a 9mm pistol in the custody of Corporal 836 

Anthon. 

46. Corporal Anthon gave evidence that on the 4th November 2011 around 11:15 pm he was on 

mobile patrol and acting on information he proceeded to Olive restaurant on West bay Street. 

There his attention was drawn to a silver colored Range Rover and he enquired of the driver 

and the appellant was pointed out to him. He told the appellant that he suspected he was in 

possession of a firearm and the appellant handed the keys of the vehicle to him. Search of the 

vehicle was conducted by 836 Anthon in the presence of Corporal Symonette and the appellant 

and in the center console of the vehicle a black, hand gun was found containing seven (7) live 

rounds of ammunition. Corporal Anthon then arrested and cautioned the appellant for the 

offenses of possession of firearm and ammunition. The appellant then reportedly said ‘officer I 

am not that kind of people. I live in the white Grove where persons attempt to rob 

occasionally’. 

47. The appellant was taken to the Cable Beach Police station along with the firearm and 

ammunition. The firearm was a 9mm Lugar pistol. Anthon put his mark on the firearm and 

ammunition for further identification. 

48. The firearm was later examined by an expert who found that it was capable of discharging 

ammunition and causing injury. 

49. The appellant elected to remain silent. 

50. The Learned Magistrate found that the appellant was in possession of the firearm and 

ammunition and she convicted him. 
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51. The sole issue at the trial was whether the item exhibited was the item taken from the vehicle 

driven by the appellant. The issue arose in this way. The serial number of the weapon was 

actually S/N TDS 72610. However, witnesses, including Anthon gave the number as S/N TD5 

72610. 

52. The Learned Magistrate found that the item exhibited was that found by Anthon 

notwithstanding that discrepancy. She relied on several factors to find that fact. First she 

accepted that the officer Anthon had put his markings on the weapon for future identification 

which he did. That mark was his police number 836. The Magistrate said when she looked at 

the firearm and ammunition she saw the number “836”. She also said it was an expert eye that 

would differentiate between the 5 and the S in the serial number. And she also accepted that it 

was beyond dispute that the appellant was the person found at Olive Restaurant with the 

firearm in the vehicle after leaving Indigo. She rejected the notion that there was a break in the 

chain of custody. 

53. She was satisfied beyond reasonable doubt and she convicted. 

 

THE APPEAL 

54. The real issue is whether or not the finding made by the judge is reasonable or is so 

unreasonable that we ought to interfere. Mr. Munroe counsel for the appellant argued that the 

Magistrate erred when she entered into evidence the firearm since it was not shown to be the 

firearm and ammunition allegedly recovered from the appellant. 

55. At paragraph 2 of the last page of the judgment the Magistrate said:  

‘ The court is satisfied that based on the prosecutions case that 

the firearm found in the vehicle is the firearm before the court 

notwithstanding the different between S and 5 as bourne out 

by the evidence the court concluded that it was the benefit of 

the expert eyes that could distinguish between the letter and 

the figure, S and 5. 

56. Later, the Magistrate held “like wise the court did not accept that there was a broken chain 

of custody.” 

57. It is this pivotal finding which no doubt undergirded the conviction and is the frontal attack of 

the appellant upon this appeal. 

58. Appellate courts have said repeatedly that they do not interfere with findings made by lower 

courts unless they are so unreasonable that no tribunal armed with the relevant law and mindful 

of its duty to act judicially would make the finding. (See Bahamasair Holdings Ltd 

v Messier Dowty Inc (Bahamas) [2018] UKPC 25) 

59. Having reviewed the evidence and transcripts of the proceedings I cannot say that the finding 

was so unreasonable that we ought to interfere. There was ample evidence to support the 

finding. 
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60. First of all, Officer Anthon said that the firearm’s serial number was TD 572610. He handed it 

over to the police along with the suspect. 

61. When asked in examination in chief if he had marked the firearm he said yes. He had marked it 

with his police number, 836. 

62. The firearm and the ammunition were examined by the Magistrate in the course of the trial as 

trier of fact and counsel for the appellant and they all confirmed that they all bore the number 

‘836’. 

63. The Magistrate was satisfied that the items tendered had been sufficiently identified that they 

could properly be made exhibits in the case as the items retrieved from the vehicle of the 

appellant. 

64. Officer Anthon was cross-examined extensively by counsel for the appellant and it was never 

suggested that the marking were erroneous or that there was a second gun but more 

importantly, it was never suggested that the gun the appellant was found with bore the number 

TD5 72610 or some other serial number. 

65. Indeed officer Williams who sat in on the interview of the appellant for the possession of the 

firearm and possession of ammunition charges said that during the interview the appellant was 

shown the guns (it seems initially the appellant was charged with possession of more than one 

firearm but because the arresting officer did not appear at the trial the charges relating to the 

other firearms were dismissed since the prosecution withdrew them). Williams said during the 

interview of the appellant for the firearm offenses, the appellant was shown the firearm and 

ammunition and he was asked from where he got them during the interview by Officer 

Wildgoose. The appellant reportedly said he paid $1400 for the weapons to a young man called 

‘charcoal’ who hangs around the FNM headquarters. 

66. In cross-examination Williams was asked the following question by Counsel for the appellant:  

“Q. Were you ever present when it was suggested to him, the 

defendant, Mr. Sean Wright, that a firearm and ammunition 

was found in a vehicle, namely a silver range Rover, that he 

was driving on the 4th November, 2011?  

The officers answer was as follows: “A. I don’t remember the exact contents of the exact 

wording, but, yes.” 

67. It has to be accepted that the officer Anthon did not specifically identify the firearm but said he 

saw markings on the firearm and ammunition. 

68. He gave as his explanation that since 2010 his eye sight had declined and so he could not make 

out the markings. 

69. But the Magistrate found him to be a ‘strong and convincing’ and truthful witness. 

70. The Magistrate treated the difference between the s and the 5 as a discrepancy in the case and 

resolved it by saying that it was the benefit of the expert eyes that could distinguish 

between the letter and the figure, S and 5, an obvious reference to the firearm examiner. 
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71. As the trier of fact she could properly resolve what she described as discrepancies in the 

evidence. That was within her purview as Magistrate-Judge of both fact and law. 

72. It is fair to say the prosecution could have been tidier. There were times when certain questions 

for completeness could have been asked but were not, sometimes because of objections by 

counsel for the defense. But no defense was put forward and given the appellant’s confessions 

when first taxed with the incriminating evidence at the scene and in the course of the interview, 

the Magistrate was entitled to convict since a confession may be relied upon without other 

evidence to support a conviction. 

73. In my view the finding made by the Magistrate was not unreasonable having regard to the 

evidence. In my judgment the finding is reasonable in the circumstances and the conviction is 

supported. I see no reason to interfere with the conviction and sentence. 

74. I would dismiss the appeal against both conviction and sentence. 

 

__________________________________________                                                

The Honourable Sir Hartman Longley, JA 

 

 


