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On 4 December, 2014 at about 7:30 pm, Officer Wayne Rolle and Shavon Seymour his girlfriend 

were parked in the parking lot of Bahamas Auto Parts. Rolle was in the driver’s seat and Seymour 

sat in the back seat behind him. They were approached by two men. One of the men robbed Rolle of 

his cell phone and shot and killed him. The cell phone was found in the possession of Kendia 

Farrington who said that she purchased the phone from the appellant McKenzie. The appellant 

Bethel was questioned and gave two Records of Interview as well as a Statement Under Caution to 

the police. He admitted that he went with appellant McKenzie and that McKenzie took something 

from the deceased and shot him. The appellants were arrested and convicted of robbery and the 

murder of officer Rolle. They both appealed out of time on various grounds inter alia that the judge 

did not properly direct the jury in summing up the case and the verdict was unsafe and could not be 

supported by the evidence. 

Held: The appeal of Kevin McKenzie is allowed and the convictions set aside (Hartman P 

dissenting). The appeal of Dion Bethel is dismissed; convictions and sentences are confirmed. 

Per Evans JA: In any event it is clear that other than the evidence of recent possession proffered by 

the Crown there was no other evidence to link McKenzie to the offences charged. As such following 

the position of the Jamaican Court of Appeal in Powell’s case I would hold that the recent 

possession by McKenzie of the cellphone if accepted by the jury, without more, would be 

insufficient to ground a conviction for murder. It follows that in the circumstances of this case the 

Jury properly directed could not in my view properly find that the only reasonable inference was 

that he stole the cellphone. This was a case therefore where the judge consistent with the principles 

laid down in Galbraith had a duty, upon the submission being made, to stop the case as the 

prosecution evidence, taken at its highest, was such that a jury properly directed could not properly 

convict upon it. See also the case of Regina v Neilly [2012] UKPC 12. 

A review of the summation also shows that the Learned Judge did not point the jury to any evidence 

which was capable of showing that McKenzie stole the phone as opposed to having received it. He 

neither indicated to the jury the need to nor how to distinguish the receiver from the robber in this 

case.  He in fact did not direct them that the presumption which is associated with the doctrine of 

recent possession is that the person found in possession is either the thief or a receiver. In my view it 

was essential for him to direct them on the fact that section 91 also enabled a presumption of 

receiving as an alternative to stealing.  He ought to then have identified any factors in the evidence 

which would have assisted them in determining which inference to accept. This he failed to do. 

In the present case there is no evidence that Bethel removed himself from the enterprise at any point 

in time. As such the jury if they accepted the evidence of Shavon Seymour were entitled to find that 

the armed robbery and murder was a joint enterprise between the two culprits who approached the 

jeep. It also follows that the jury accepted that Bethel was one of those culprits and was not merely 

present as he asserted in his statement. 

The Learned judge in dealing with the plan did not discuss the weapon.  He did not assist the jury by 

indicating that if they both knew that a weapon was to be involved as indicated by the case of 

Farquharson.  He does not deal with the requirement that Bethel had to have some indication that 

the plan was to use a firearm, or that he knew that the firearm was there and that McKenzie was 
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likely to use it.  In our view however, this failure is not fatal as if the jury had been properly assisted 

on that point they would have in any event come to the same conclusion which they did. 

For the foregoing reasons it is our view that there is no merit in the proposed grounds of appeal. It 

follows that the Bethel’s application for an extension of time within which to appeal must be 

dismissed and we hereby do so. His convictions and the ensuing sentences are all affirmed. 

Chan Wing-Siu v The Queen [1985] AC 168 considered 

Director of Public Prosecutions v Selena Varlack [2008] UKPC 56 considered 

McGreevy v DPP [1973] 1 WLR 276 considered 

Phillip Farquharson v the Queen [1972] UKPC 24 considered 

Powell (Calvin) & another v R [2013] JMCA Crim 28 considered 

Powell v English [1999] 1 AC 129 considered 

R v Jogee and R v Ruddock [2016] UKPC 8 considered 

R v Leonard Rudd (1948) 32 Cr App. R 138 considered 

R v McCarthy and Ryan (1993) 71 A Crim R 395 considered 

R v Morgan [2013] ONSC1522 considered 

Raimi and Another v The State [1989] LRC (Crim) 710 considered 

Regina v Galbraith [1981] 2 All ER 1060 followed 

Regina v Glen Michael Hall No.92/2101/y3 considered 

Regina v Neilly [2012] UKPC 12 mentioned 

Regina v Turnbull and Another [1976] 3 WLR 445 considered 

Rodney Johnson v Regina SCCr.App.No.100 of 2012 considered 

S v Parrow 1973 (1) SA 603 considered 

Simmons v Greene [2004] BHS J No.367 considered 
 

Per Barnett JA; Even though McKenzie did not assert that he received the cell phone from another 

person, the trial judge was in my judgment still obliged to draw to the attention of the jury that the 

recent possession of a stolen cell phone did not simply lead to the inference, in the absence of any 

other explanation, that the person in possession stole the phone; it may also lead to the inference that 

the person in recent possession of the stolen item received the item from another person who stole 

the item. It was for the jury to decide what inferences it wished to draw. 

In this case the trial judge did not assist the jury in explaining to them in assessing the circumstantial 

evidence all the inferences and presumptions that may be drawn from the recent possession of the 

cell phone by Mr. McKenzie. He did not explain that it was possible to infer not only that he was the 

thief but also that he may only have been a receiver or a fence being a person who received and sold 

stolen goods.  

It appears to me that in any particular case the answer as to what is the appropriate inference to be 

drawn from recent possession is a matter for the jury.  For that reason I am not prepared to allow the 

appeal simply on the basis that the trail judge erred in not acceding to the no case submission. But 

the judge is obliged to give proper direction on inferences and the failure to do is an error on the part 

of the judge. 

The law is very clear. In order to apply the proviso the inference that McKenzie was the robber and 

therefore the murder must not only be a compelling one but the only one that a reasonable jury 

properly directed could infer from the primary facts proved. 
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The killing of the deceased took place in December 2014, less than five years ago. It was a brutal 

killing during an armed robbery.  In my judgment, it is in the interest of justice a determination of 

Mr. McKenzie’s guilt or otherwise be determined by a jury after proper directions rather he be 

allowed to escape justice because of a misdirection by the judge. 

McGreevy v DPP [1973] 1 WLR 276 considered 

R v Matenga [2010] 2 LRC 36 considered 

R v Morgan [2013] ONSC 1522 considered 

Reid v The Queen [1980] AC 343 followed 

Stafford v The State (1998) 53 WIR 417 considered 

 

 

 

per Hartman P (dissenting on the appeal of Kevin McKenzie): The pivotal piece of evidence against 

Bethel which  had to be considered by the jury in conjunction with his confessions was the evidence 

of Seymour that while the actual shooter was in the midst of robbing the deceased who sat in the 

front seat of the jeep, his partner in crime was attempting to rob her while she sat in the back seat 

behind the driver giving her instructions so as to avoid identification in circumstances which 

suggested that the two men were acting together in tandem and were concerned together in the 

commission of the offenses. It was for that reason that common design was alleged. 

First, there can be very little doubt that as a matter of construction section 91 of the Evidence Act 

makes provision for the drawing of two different inferences that may result from a person being 

found in recent possession of stolen goods. He may be either the thief himself or the receiver, 

according to the circumstances of the case. It is to this extent I agree with the submission of counsel 

for the appellant. 

On the evidence the jury could come to the conclusion on the evidence that there was a receiver, and 

only one. It was Kendia Farrington, who admitted her guilt. She had pleaded guilty to the offence 

and was sentenced according to law. 

The jury were entitled to accept the evidence of Kendia Farrington and to consider ‘according to the 

circumstances of the case’ that the appellant was the thief who sold her the phone and who was in 

recent possession of it and he was the thief (and not just the receiver) and ergo the murderer. 

Lundy v R [2013] UKPC 28 considered 

McGreevy v DPP [1973] 1 WLR 276 considered 

R v Leonard Rudd (1948) 32 Cr. App. R. 138 considered 

Regina v Galbraith [1981] 2 All ER 1060 considered 

Rex v Haddy [1944] K.B. 442 considered 
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______________________________________________________________________________ 

JUDGMENT 

______________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

1. On 13
th

 October, 2015, the Appellants’ trial commenced before Mr. Justice Winder, during 

which time the Appellants were arraigned on the offences of murder contrary to sections 

290(2)(a)(i), 290(2)(c)(i) and 291(1)(a) of the Penal Code and armed robbery contrary to 

section 339(2) of the Penal Code. 

2. The particulars of the offence of murder were that Kevin McKenzie, aka Skeva, aka Knife and 

Dion Bethel, aka Dion Smith, aka Breasie, on Thursday, 4 December 2014, at New 

Providence, being concerned together, did murder Sergeant 1475 Wayne Rolle. The 

particulars of the offence of armed robbery were that Kevin McKenzie, aka Skeva, aka Knife 

and Dion Bethe], aka Dion Smith, aka Breasie, on Thursday, 4 December, 2014, at New 

Providence, being concerned together, while armed with an offensive instrument, to wit, a 

firearm, did rob Sergeant 1475 Wayne Rolle of a Samsung Galaxy S5 cellular phone, the 

property of Sergeant 1475 Wayne Rolle. The appellants pled not guilty to both offences. 

3. On 13 November, 2015, the appellants were both convicted of both offences and on 23 March, 

2016 McKenzie was sentenced to forty-five (45) years imprisonment on the murder conviction 

and fourteen (14) years imprisonment on the armed robbery conviction the sentences were to 

run concurrently. Bethel was sentenced to forty (40) years on the murder conviction and 

fourteen (14) years on the armed robbery conviction his sentences were also to run 

concurrently. Both men have filed notices of application for an extension of time within which 

to appeal their convictions. The crown did not oppose the application by McKenzie so we 

have proceeded with his substantive appeal.  We at the same time heard the application by 

Bethel and reserved our decision on both matters and promised to provide a written decision. 

This we do now. 

THE EVIDENCE AT TRIAL 

4. The facts surrounding the killing of the deceased was derived primarily from the evidence of 

Shavon Seymour the girlfriend of the deceased. Seymour testified that on 4 December, 2014 at 

about 7:30 pm, Wayne Rolle (the deceased) picked her up from her residence. They parked in 

the parking lot of Bahamas Auto Parts to talk. The deceased was in the driver’s seat and she 

sat in the back seat behind him. 

5. Approximately five minutes after the deceased parked the vehicle, a person passed Ms. 

Seymour’s window and came straight to the passenger’s window holding his hand straight 

ahead. Ms. Seymour said that she could not see if that person had a gun in his hand, though he 

told the deceased not to move and to give him everything he has. 

6. The deceased proceeded to take the keys out of the ignition and while doing so he was 

fumbling; he got his phone in his hand and he was fumbling with his watch. Another person 



6 

 

came to Seymour’s window and said, “Open the door, open the door.” At this point the 

deceased’s window was down and Seymour’s window was up. Seymour said that she was 

fumbling in her attempt to find the lock but that she could not find it. The deceased then said: 

“I am going to open the door. Don’t shoot her.” The deceased unlocked the door from the front 

and the person who was at Seymour’s window opened the door and he started to feel her 

pockets. Seymour said that she said: “I don’t have anything.” The person then said to 

Seymour: “Don’t look at me. Turn around, turn your head, lay down in the seat. ” She did as 

he said and she responded: “I am not going to look at you.” She said that she turned and put 

her head down and closed her eyes before she heard a loud bang and a “urg sound from the 

deceased”. After a minute or so she started to call the deceased’s name but she got no answer. 

She stated that she then came out of the car and called for help. 

7. Seymour further stated that the two men were dressed in all black and she was not able to see 

their faces but she described one of them as being fair skinned. 

8. The Crown also lead evidence that on 20 December, 2014, the appellant Bethel was arrested 

and cautioned in respect to the murder of the deceased and he denied all knowledge of the 

same. 

9. On 22 December, 2014, Bethel gave the police two Records of Interview and one Statement 

under caution and as the respondent’s case against the appellant Bethel is based solely on these 

documents, we propose to set them out in full. 

10. The first Record of Interview that Bethel gave the police is found on page 802 of the 

transcripts and it reads as follows: 

“THE WITNESS: You are suspected of causing the death of Sergeant 

1475 Wayne Rolle by shooting him while seated in his vehicle on 

Durham Street. You are not obliged to say anything unless you wish to 

do so, and that whatever you say may be given in evidence. You are 

also permitted at your own expense to retain and instruct a legal 

representative of your choice and have private communications with 

him or her. 

You understand what I have explained to you? 

Yes sir. 

Do you have any problem continuing this interview without your 

lawyer present. 

No, sir. 

Do you know of the incident that I am speaking about? 

One night me and my brother. 

So you are saying that you do know about it? 

Yes, sir. 
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Do you want to give me a caution statement outlining to me your side 

of the story? 

Yes, sir. 

Do you want to read and sign the notes? 

Yes, sir. ” 

11. Thereafter Bethel allegedly dictated the following statement to the police, which is found on 

page 803 of the transcripts beginning at line 29: 

“I Dion Bethel wish to make a statement. I want someone to write 

down what I say. I have been told that I need not say anything unless I 

wish to do so and whatever I say will be given in evidence. 

Signed. The statement starts. 

That night me and my brother was home he told me come walk with 

him by his girlfriend. So me and him started to walk on East Street, he 

cut of Lifebuoy Street to go Collins Avenue, as we entered Collins 

Avenue we walk through Columbus School yard then we walk straight 

across the park through the next corner. We soon reach to the end of 

the corner, we walk through the corner at the church then a short-cut 

that take you to the back of the church to the parking lot. As we come 

out the parking lot my brother run up to this jeep. The same time he 

run up to this jeep all I see is when the person in the jeep pass him 

something. 

After the person pass him something I was about to walk up to the 

jeep, same time two shots gone off so when I make it to the jeep I see a 

woman and a man. The same time my brother hit me and say let’s go. 

Then we went back the same way on the side of the church where we 

did come then we run the same way and gone back home. 

When I say “we” I mean my brother ‘Skeva’ Kevin McKenzie. When I 

reach home he gone he own way. I did see him the next day coming 

down to that evening. After that he was just coming around in the 

night and then before the police did catch him and he been coming 

around numerous a time. 

Then that Friday night the police did come by his house and when I 

come outside I see Skeva cuff 

And at the bottom is the certificate. 

I have read the above statement. I have been told that I can add, alter 

or correct anything I wish. This statement is true. I made it of my own 

free will”. 
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12. And after the statement, the appellant Bethel allegedly participated in yet another Record of 

Interview as follows: 

“I must remind you that you are still under caution. That is, you are 

not obliged to say anything unless you wish to do so, and that 

whatever you say may be given in evidence. 

“Do you understand what I have explained to you? 

“Yes, sir. DB. 

“You mentioned earlier that you was with your brother that night. Do 

you recall what night it was? 

“I cannot say what date but it was on a Thursday cause I came out 

that Wednesday; then I was in fear for my life that is why I ain’t tell 

the police because my brother done tell me what he go do to me. DB. 

“Okay. The persons you saw in the jeep could you say if they were 

male or female? 

“A male and a female. DB 

“Where was the male seated? 

“He was sitting in the front seat and the female in the back seat. DB. 

“Is it safe to say that the object that you saw being given to your 

brother was a Samsung cell phone? 

”Yeah, when we reach I see him with this something in his hand and it 

was a phone and das the same phone he got from the jeep. DB. 

“Now when you was about to approach the jeep did you see your 

brother shoot the male in the front seat? 

“All I hear is two shots. DB. 

“Did you see your brother with a handgun? 

“Yes, sir. DB. 

“Did he point it in the direction of the male? 

“He pointed in the jeep and when he did that two shots gone off 

‘Boom Boom’. DB. 

“What type of gun your brother had? 

“Say it’s a 9. DB 

“Okay. Do you know what he did with this cellphone? 

“No, sir. DB. 
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“Do you know who the man was inside the jeep? 

“I did not know at the time when the incident happened. DB. 

“You knew later? 

“When I did hear it on the news. DB. 

“What you heard? 

“I heard an officer had been shot in a jeep. Then I put one and two 

together and say this is the same Officer Rolle my brother had a vibe 

with before. They had a case together. DB. 

“What happened to that case? 

“He won the case. DB 

“When was this? 

“I do not really know the date, but he win it two or three months ago. 

DB 

“So are you saying that your brother intentionally shot Officer Rolle? 

“That must be the intention two shots gone off‘. DB. 

“I have information that this case was appealed and was soon to start. 

What do you have to say about that? 

“Yeah, the officers from CDU give him an appeal paper. DB. 

Do you know exactly when this was about to start? 

“No, sir. DB. 

“I have information that while walking through Columbus Primary 

your brother was on the phone. What do you have to say about this? 

“Yes, sir. DB. 

“Do you know who he was talking to? 

“No, sir. DB. 

“I have information that he was directed to Officer Rolle’s location to 

kill him. What do you have to say? 

“Yes, sir, that ’s how it come that ’s why he told me to go with him by 

his girlfriend Keva; if he did tell me that I was not going with him, 

DB. 

“What is your brother cellphone number? 

“I ain’t know the cellphone number. 

“Did you take anything from the female that was in the jeep? 
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“Me? No, sir. DB. 

“Did your brother tell you what he was going to do? 

”No, sir. If he did I was not gern with him. DB, 

“Did you have a gun? 

“No, sir. DB. 

“Did you tell anyone about this incident? 

“All I did was tell my mudda Skeva shot someone but she tell me, well 

if you get lock up what to do. She always telling me do not go down 

for him das why I telling you all what I know. DB. 

“What is your mother’s name? 

“Sandra Smith. DB. 

“Do you want to read and sign my notes? 

“Yes, sir. DB. ” 

13. After Bethel gave the police the two Records of Interview and the one Statement under 

caution, he took them out on inquiries during which time he directed the police to the location 

where he and his brother allegedly came from on the night in question, the path that they took 

and where the incident happened. 

14. Lastly, one of the Crown’s witnesses, Kendia Farrington testified that on 24 December, 2014, 

which was the same day that they went to Court, Bethel told her that his brother should have 

never sold her the phone. The Crown’s case in relation to the phone was that the police 

initially found the phone in Kendia Farrington’s possession. She said that she bought the 

phone from Kevin McKenzie. 

15. According to Farrington she saw McKenzie through Fowler Street and asked him if he had a 

phone for sale and he said yes. She then went with him through a shortcut that connects 

Fowler Street and Quakoo Street to a guy named Trevor’s residence.  She further testified that 

a male she knew as “Dog”, poked his head out the window and gave two phones to McKenzie. 

The phones were a blue S5 and a black S4. McKenzie gave her both phones and after looking 

them over she chose the S5 and gave McKenzie $150.00. 

16. Farrington’s evidence was that when she gave McKenzie the money he said to her that she 

could get the phone for free but she is joking. She replied that she was not on his run. 

Farrington identified the phone in Court as the same phone she received from McKenzie. She 

further stated that while at Central Police Station on the 20 December she saw Bethel and he 

told her that McKenzie was wrong to sell her that phone. 

17. Quinton Rolle, the brother of the deceased testified that on the 21 December, 2014 he was at 

the deceased residence when he noticed a cell phone box 0on his bureau dresser and he 

checked the box to see if anything was inside and found it to be empty. He said that he handed 
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the box to D/Superintendent Bonimy. He identified the box in court by his signature which he 

had placed on it. 

18. Inspector Will Hart testified that he conducted an interview with McKenzie on the 28 

December 2014. During that interview he compared the IMEI numbers on the cellphone box 

with the numbers on the cellphone and they were the same. He said this was done in front of 

McKenzie who admitted that it was the same phone he sold to someone called Chad. He also 

admitted to selling the same phone to Farrington. 

19. McKenzie gave sworn evidence in his defence. He testified that on the 4 December, 2014 he 

was through Quakoo Street at the residence of Trevor Bethel. He said that he took Farrington 

to a friend who had a phone for sale. He claimed that he never had possession of the phone but 

merely passed the phone from the friend to Farrington and did the same with the money from 

Farrington to his friend. He denied speaking to Will Hart about a cellphone and alleged that he 

was abused by the police while in custody resulting in his having to receive treatment at the 

Princess Margaret Hospital for his injuries sustained. 

20. The Intended Appellant Bethel also gave evidence at the trial. He stated that on 4 December, 

2014 he was by Trevor Bethel, who lives on Quakoo Street, for the entire day until Trevor got 

shot in his hand sometime around 6:00 pm. He stated that the only time he left Trevor’s house 

is when he went to the Princess Margaret Hospital (PMH) along with Trevor’s sister, Shantara 

Bethel to see Trevor. They also went to Imperials and a Chinese restaurant to get something 

for Trevor and Trevor’s mother to eat. 

21. Bethel claimed that they took the food to PMH and upon going through the security 

checkpoint, the metal detector went off because he had a lighter. He stated that he stayed at 

PMH for a little while and thereafter he was dropped back to Trevor’s house. 

22. Bethel further stated that while he was arrested he informed Inspector Hart of his whereabouts 

on 4 December, 2014. 

23. His further evidence was that on 20 December, 2014 around 3:00 am, he was laying down in 

Trevor Bethel’s house with his girlfriend and her cousin when the police came and stated that 

they were looking for Trevor Bethel. The police subsequently arrested him (the appellant 

Bethel), Trevor Bethel, Trevor’s little sister Leah, Kara, Kara boyfriend, Terrell, Jerome and 

Dog. He stated further that as he walked outside he met his big brother, Kevin McKenzie in 

handcuffs along with Inspector Fernander. 

24. Bethel testified that he was taken to Central Police Station and he asked the police what he 

was locked up for and they told him that he was in the wrong place at the wrong time. He was 

thereafter taken to the Carmichael Road Police Station until 22 December, 2014 when he was 

taken to South Beach Police Station where he met Trevor Bethel in the cell. 

25. He further testified that on 22 December, 2014, he was taken to the Central Detective Unit 

(CDU) and as he was being escorted through the back and passing a double door, Officer 

Evans pulled him inside and Officer Miller slapped him to the ground. Evans then placed 

newspaper underneath his handcuffs and placed a bag on him and started beating him. The 
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officers told him that they already killed his brother and that they will kill him next. He then 

told them that he didn’t do anything. They then responded that if he did nothing, he should just 

do what they say and they will let him go. He did everything that they told him to do and he 

found himself in Court charged for something that he has no knowledge of. 

26. Bethel said that after he was beaten he was taken to the scene of the crime and from there they 

stopped at his mother’s house, at which point his mother gave him a shirt and before he got to 

say anything to her, the officers sped off and took him back to CDU. Further that once at 

CDU, they interviewed him. While he was being interviewed Officer Evans was in the 

interview room looking at him and talking under his breath so as to make sure he answered the 

questions in the right way. He was subsequently taken back to the crime scene. 

27. He claimed that prior to them taking him on the crime scene, he did not know where the crime 

scene was and he did not know who was sitting where. 

28. According to Bethel he signed the two Records of Interview and the Statement under caution 

because he was beaten and everything contained in those documents are lies that the police 

made him say. He claimed that he did all of these things because he didn’t want to end up like 

his brother since officers told him that they killed his brother and that they were going to kill 

him next. He claims that that was the first time in his life that he has ever been in a 

predicament like that. 

29. He states that he was taken to PMH on 23 December, 2014 where one of the CDU officers 

instructed a doctor to quickly take his blood and then he was rushed back out of PMH. He 

stated that he didn’t tell the doctor at the time that he was beaten because he was in fear for his 

life as the police officers who took him to the hospital were right there. 

30. He went to Court on 24 December, 2014 and when he got there he saw them bringing Kendira 

Farrington in. He stated that he never said anything to her on that day. He testified that he told 

the Magistrate that the police beat him and that the Magistrate wrote it down and told him that 

he couldn’t enter a plea. 

31. Once he was in prison he did not get a chance to see a doctor until 30 December, 2014 at 

which point he informed her that the police beat him and that she wrote down what he said and 

ordered an x-ray. A female doctor who is now deceased attended to him. 

32. He stated that he never assisted or accompanied his brother on Montrose Avenue on 4 

December 2014, and he did not witness him shoot the Deceased. He also stated that he never 

went to a car and pat someone’s pocket down on 4 December, 2014. Further, he did not tell his 

mother that his brother Kevin McKenzie shot someone and his mother never told him: “Boy 

speak the truth. If the police ask you anything, clear yourself Don’t go down for your brother.” 

33. Lastly he said that Officers Evans and Hart made up everything on the video to try and frame 

him and his brother for this matter and that he and Kevin McKenzie were never together on 4 

December, 2014 to kill the Deceased. 
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34. He called his mother, Sandra Smith to testify on his behalf and she stated that on 22 December 

2014, she was in her house when she heard a horn blow and she heard the Intended Appellant 

shout “Mommy, mommy” to which she said: “yeah” and he instructed her to bring him a shirt 

at which point she went in the house, collected a shirt and gave it to him. She stated that there 

were three officers in the car with him and that the shirt that the Intended Appellant’s had on 

was torn up. She said that when she attempted to talk to him, the police said Dion can’t talk 

now and they instructed her to go to the South Beach Police Station in order to see him at 

which point they rode off. She claims that she did not see the appellant Bethel after that until 

24 December, 2014 when he appeared in Court. Lastly she said that the appellant Bethel never 

told her anything about his brother shooting anybody and she never had any conversation with 

the Appellant Bethel in reference to him speaking the truth and clearing himself. 

35. Bethel also called his girlfriend, Sade Dean to testify on his behalf. She stated that on 4 

December, 2014 she was living on Quakoo St. with her aunt and that Trevor Bethel is her 

cousin. She testified that on that day Trevor Bethel got shot in his hand and at that point the 

Appellant Bethel was at home with her until her cousin, Shantara carried him to PMH that 

evening. She further stated that he would have returned from PMH like 11:00 pm, almost 

midnight. 

36. Shantara Bethel, Trevor Bethel’s sister also testified on behalf of the appellant Bethel. She 

stated that on 4 December, 2014 she was at home when she heard gunshots. She eventually 

went outside and she saw her brother, Trevor Bethel walking towards her. He was bloody and 

so she immediately took him in her car to PMH. Once there she registered him and as she was 

about to leave she stopped to speak with a police officer. Thereafter she went home and spoke 

with her mother and her mother left for PMH. She said that another officer at her house asked 

her the same questions, which the officer at PMH asked her.  

37. Her further evidence was that after that she went back to the hospital where she spoke with her 

mother and from there at about 7:45 pm she returned home and picked up the appellant Bethel 

and they went back to PMH where the appellant Bethel stayed outside to smoke and she went 

inside to speak with her mother. She said that she then purchased some food from VIP and 

Imperials and the appellant Bethel was with her at the time. After getting the food she said that 

she returned to PMH where Bethel again stayed outside to smoke and she went inside to speak 

with her mother. 

38. Thereafter Trevor Bethel came outside and he and the appellant Bethel were talking for a good 

while. She said she then took the appellant Bethel home; she is not sure what time it was but 

she knows that it was late. 

39. Lastly, Dr. Hasting Johnson  was called to give evidence and confirmed that the appellant 

Bethel was admitted into the prison on 24 December, 2014 and that he was seen by Dr. 

Thompson (who was deceased at the time of the trial) on 30 December, 2014. Dr. Johnson 

stated that Bethel’s chief complaint to Dr. Thompson was right leg pain/chest pain as a result 

of trauma. He was diagnosed with soft tissue injury and prescribed pain killers and anti-

inflammatories. Dr. Thompson also noted that the Intended Appellant had a contusion or a 

bruise on the chest though she did not mention in her notes the age of the contusion. 
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THE APPEALS 

Kevin Mckenzie 

40. McKenzie’s amended Notice of Appeal filed on the 29 August 2018 set out just two grounds 

on which he relied for his appeal. 

GROUND 1: The Learned trial Judge erred in not stopping the trial 

at the no case stage and leaving the case to the jury. 

41. Mr. Humes submitted that at the close of the prosecution’s case they had failed to make out a 

case against the Appellant McKenzie and so the Judge ought to have acceded to the no case 

submission and stopped the case against McKenzie. The principles to be applied in 

considering a no case submission have been well established since the case of Regina v 

Galbraith [1981] 2 All ER 1060. In that case Lord Lane LCJ said: 

“‘How then should the judge approach a submission of ‘no case’? 

(1) If there is no evidence that the crime alleged has been committed 

by the defendant, there is no difficulty. The judge will of course 

stop the case. 

(2) The difficulty arises where there is some evidence but it is of a 

tenuous character, for example, because of inherent weakness or 

vagueness or because it is inconsistent with other evidence. 

(a) Where the judge comes to the conclusion that the prosecution 

evidence, taken at its highest, is such that a jury properly directed 

could not properly convict upon it, it is his duty, upon a 

submission being made, to stop the case. 

(b) Where however the prosecution evidence is such that its strength 

or weakness depends on the view to be taken of a witness’ 

reliability, or other matters which are generally speaking within 

the province of the jury and where on one possible view of the 

facts there is evidence upon which a jury could properly come to 

the conclusion that the defendant is guilty, then the judge should 

allow the matter to be tried by the jury. 

It follows that we think the second of the two schools of thought is to 

be preferred. There will of course, as always in this branch of the law, 

be borderline cases. They can safely be left to the discretion of the 

judge.” My emphasis. 

42. The Crown was able to produce no witness who was able to identify any of the persons 

involved in the killing of the deceased. Their case against McKenzie was based on the 

allegation that he was in recent possession of a cell phone which was taken from the deceased 

when he was killed.  The Learned Judge in rejecting the no case submission relied on Section 

91 of the Evidence Act. 
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43. Section 91 of the Evidence Act is in the following terms:- 

“91. Where a person is found in the possession of property proved to 

have been recently stolen he shall be presumed to have stolen it, 

or to have received it knowing it to have been stolen according to 

the circumstances of the case, unless he shall give some 

satisfactory explanation of the manner in which it came into his 

possession”. My emphasis. 

44. The learned Judge was of the view that the evidence of Kendia Farrington that she bought the 

cell phone from McKenzie together with the evidence of Inspector Will Hart that McKenzie 

admitted to selling the phone to Farrington was sufficient to raise a prima facie case against 

McKenzie. At page 949-950 the Learned Judge observed as follows:- 

“The case is based upon direct and circumstantial evidence; The 

Samsung cell phone of Wayne Rolle was taken in the course of the 

murder and armed robbery of Wayne Rolle; there is evidence that the 

cell phone of Wayne Rolle was in the possession of the Defendant 

shortly after it was stolen from Wayne Rolle. Section 91 of the 

Evidence Act provides a legal presumption that the Defendant, who 

was in possession of the stolen cell phone, shortly after it was stolen is 

presumed to have stolen it.  As the person who stole the phone was 

concerned with the killing of the deceased, there is a prima facie case 

that the Defendant was also with the murder of Wayne Rolle”. My 

emphasis. 

It is immediately obvious that the trial Judge misstates the presumption set out in Section 91 as 

it is not limited to a presumption of stealing. 

45. In my view it is important to understand the import of Section 91. Firstly, it must be noted that 

the Section relates to the offences of stealing and receiving and not to a charge of murder. The 

section is intended to deal with those situations where an individual is found in possession of 

stolen goods and it is difficult to determine whether he was the person who stole those goods.  

The onus is placed on that individual to provide some satisfactory explanation for the goods 

being in his possession. If he fails to do so he is “presumed to have stolen it or to have 

received it knowing it to have been stolen according to the circumstances of the case.” I have 

grave doubts that this presumption by itself can be relied on to constitute sufficient evidence 

on a charge of murder and I have seen no authority from this jurisdiction to support that 

premise. 

46. The Canadian authorities tend to support the position that recent possession can be sufficient 

by itself as seen in the case of R. v. Morgan, 2013 ONSC 1522. In that case Skarica J. in the 

Ontario Superior Court of Justice observed as follows:- 

“[28] The doctrine, in a nutshell, allows the trier of fact, in 

appropriate circumstances, to draw an inference of guilt of theft or 

other crimes linked to the theft (possibly all the way up to murder), if 
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it is shown that the accused is in the unexplained recent possession of 

stolen property. The inference may be made even when there is no 

other evidence of guilt. 

[29] As previously indicated, the leading case is R. v. Kowlyk, [1988] 2 

S.C.R.59, at pp. 74-5, where McIntyre J., for the majority, set out the 

principle as follows: 

In summary, then, it is my view, based on the cases, both 

English and Canadian, which I have referred to, that 

what has been called the doctrine of recent possession 

may be succinctly stated in the following terms. Upon 

proof of the unexplained possession of recently stolen 

property, the trier of fact may -- but not must -- draw an 

inference of guilt of theft or of offences incidental 

thereto. Where the circumstances are such that a 

question could arise as to whether the accused was a 

thief or merely a possessor, it will be for the trier of fact 

upon a consideration of all the circumstances to decide 

which, if either, inference should be drawn. In all recent 

possession cases the inference of guilt is permissive, not 

mandatory, and when an explanation is offered which 

might reasonably be true, even though the trier of fact is 

not satisfied of its truth, the doctrine will not apply. 

[30] As McIntyre J. further elaborated in Kowlyk: 

McINTYRE J.:— I have had the advantage of reading the reasons 

for judgment prepared in this appeal by my colleague, Justice 

Wilson. She has set out the facts and the history of these proceedings 

in the courts of Manitoba and I need not make any detailed reference 

to those matters. I would observe, however, that implicit in the 

reasons of the trial judge is a finding of recency of possession which 

was specifically supported in the Court of Appeal, and the appeal 

proceeded upon that basis. I am unable, with the greatest deference 

to my colleague's views, to agree with her conclusions or with her 

disposition of the appeal. The principal point of disagreement arises 

from her words, at p.86:  

“It would appear, therefore, that in both English and 

Canadian law recent possession of stolen goods does not 

give rise to a legal presumption of guilt of theft or of 

break, enter and theft. Rather it constitutes a material 

fact from which an inference of guilt of the more serious 

offence can be drawn. But the strength of the inference 

will depend on the surrounding circumstances. This 

leaves open the issue as to whether such an inference 
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can be drawn when there is no other evidence 

connecting the accused to the more serious offence”. 

[Emphasis added] 

It is in these last words that my difference with her views is found, 

for it is my view, that in both English and Canadian law the 

unexplained recent possession of stolen property has long been 

sufficient to allow a permissive, not mandatory, inference of guilt of 

both theft and offences incidental thereto, even in the absence of 

other evidence of guilt. 

… 

5 Four years later, this Court decided the case of R. v. Newton, supra. 

At issue in that case was whether a jury instruction with respect to 

the law of recent possession with its allusion to unexplained 

possession would constitute a comment on the failure of an accused to 

testify, contrary to s. 4(5) of the Canada Evidence Act, R.S.C. 1970, c. 

E-10. 

This contention was rejected and that argument was not advanced in 

this Court. At pp.401-2, Dickson J. (as he then was), with whom 

Laskin C.J. joined, in a judgment concurring in the result, said: 

“The short question in this appeal is whether the Crown 

is obliged to adduce evidence of any explanation given by 

the accused, or absence of explanation, before relying on 

what has come to be called the "doctrine of recent 

possession". It has generally been understood that all the 

Crown need establish in the first instance is that the 

goods were recently stolen and that they were found in 

the possession of the accused. Then the jury must be told 

that they may, not that they must, in the absence of any 

reasonable explanation, find the accused guilty. In the 

instant case, the trial judge refused so to instruct the jury 

being of the view that it was incumbent upon the Crown 

to adduce evidence as to whether or not the accused had 

offered any explanation for his possession of the stolen 

goods. With respect, the judge erred. 

There is no duty upon the Crown to lead negative 

evidence in these circumstances”. 

Of even greater significance for the case at bar is the judgment of 

Ritchie J. (Martland and de Grandpré JJ. concurring; Martland, 

Judson, Spence, Pigeon and Beetz JJ.concurring in a separate 

judgment). He said that the proper instruction to a jury in recent 

possession cases is that described by Lord Reading in R. v. Schama 
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and Abramovitch, supra, which, as has been noted, has been 

approved in many judgments in this Court. He went on to say that 

evidence of unexplained recent possession, standing alone, raises a 

prima facie case upon which the trier of fact is entitled to bring in a 

verdict of guilty, on the facts before him, of breaking, entering and 

theft. He said, at p. 405: 

“This statement has come to be referred to by text writers 

and by many judges as the statement of a "principle" or 

a "doctrine", but I prefer to think of it in terms of a rule 

of evidence as to which all judges should charge a jury. 

The rule has been variously stated in different cases, but 

in my view the essence of the matter is that in a case 

such as the present one where it has been established 

that the accused was in possession of recently stolen 

goods and where no explanation whatever has been 

advanced, the jury should be instructed that the evidence 

of such possession standing alone raises a prima facie 

case upon which they are entitled to bring in a verdict of 

guilty”. [Emphasis added.] 

While in R. v. Newton, supra, the Court was not called upon to 

decide the issue of whether recent possession by itself, in the absence 

of other circumstances which would connect an accused to the theft, 

could justify a finding of guilt, the words of Ritchie J. above would 

surely decide the present appeal in favour of the Crown. This is 

particularly true when it is considered that no other case in Canadian 

or English law suggests that some other evidence must be present to 

connect an accused to the crime before an inference of guilt becomes 

permissible. In my view, the authorities deny that any additional 

evidence, apart from that of unexplained recent possession of stolen 

goods, is necessary to permit an inference of guilt”. 

47. The Court of Appeal of Jamaica in the case of Powell (Calvin) & another v R  [2013] JMCA 

Crim 28 has expressed the view that the principle to be applied is that where the offence 

involves the use of violence, then the presumption imported by the recent possession of the 

goods stolen, does not apply. In that case both appellants were jointly charged, tried and 

convicted, on an indictment containing two counts, for the murder of Mr. Richard Lyn and his 

wife Julia. The police entered the Lyns’ house and found that it had been ransacked and that 

there were spots of blood at various places in the dwelling.  Several household items, 

including large appliances and furniture, were noticed to be missing. In the days following, 

items, subsequently identified as belonging to the Lyns, were found in premises associated 

with one or other of the appellants. 

48. One of the grounds of appeal was in the following terms:- 
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“The directions of the learned trial judge on the presumption arising 

from possession of goods recently stolen were inadequate…The jury 

were not directed how, if at all, they could find the appellant guilty of 

murder committed in the course or furtherance of robbery, if they 

found he was in possession of goods recently stolen from the deceased 

and his explanation was not accepted.” 

49. Counsel for the appellants in Powell’s case submitted that the presumption which is associated 

with the doctrine of recent possession is that the person found in possession is either the thief 

or a receiver. He said the presumption raised by recent possession cannot supply necessary 

elements to proving the offence of murder, namely, the intention to kill and the act of killing. 

Further, counsel argued that the evidence adduced by the prosecution was insufficient to link 

the appellant Powell to the killing of the couple.  Consequently, he submitted, the conviction 

could not stand 

50. Brooks  JA in delivering the decision of the Court observed as follows:- 

“[65] In assessing those submissions, it is noted that all counsel 

appearing have acknowledged that possession of recently stolen 

goods is, by itself, insufficient for a jury to convict an accused person 

of an offence involving the use of violence. That principle was set out 

in the Scottish case of Christie v H M Advocate [1939] JC 72.  In that 

case, Lord Fleming accepted that recent possession of stolen goods, in 

the absence of a reasonable explanation for that possession, allowed a 

jury to conclude that the possessor was involved in the manner by 

which the goods were taken.  In that case, the method was 

housebreaking.  There was, however, a limit to the extent that the 

principle could apply.  He said in concluding his judgment:  

“I should like, however, to add that, while, I quite accept 

the view that the de recenti possession of stolen property 

in regard to which no reasonable explanation is given 

may be regarded as sufficient proof of all forms of theft, 

as at present advised I am not prepared to hold that it is 

sufficient proof of any crime which involves the use of 

violence.”  (Emphasis supplied)  

[66] The principle set out in Christie was applied in another Scottish 

case, Cameron and Others v H M Advocate [1959] JC 59, where the 

method of taking involved the use of explosives.  Indeed, in respect of 

one of the appellants in that case, it was held that the presence of his 

fingerprints on the stolen property was insufficient, by itself, to found 

a conviction.  The Lord Justice-General (Clyde) stressed that, in 

addition to proving recent possession, there was a need for the 

prosecution to adduce “other criminative circumstances pointing to 

the guilt of the accused”.  The court was, nonetheless, prepared to 

find that:  
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“...if the evidence shows that the only way in which that 

theft was committed was by blowing open the safe with 

explosives, then the doctrine [of recent possession] must 

clearly apply to a case of theft by explosives.  For, if the 

theft took place at all, it took place only because 

explosives were used.”  

[67] Their Lordships found that the case against Mr Cameron rested 

on more than just his fingerprints to prove his possession of the 

stolen property. The evidence was that, on the approach of the police, 

he attempted to dispose of a container in which the property was 

housed.  Again, their Lordships baulked at extending the principle of 

recent possession to circumstances involving the use of violence.  The 

Lord Justice General stated:  

“If a charge of physical assault on another person were 

involved as well as theft, there would, in my opinion, be 

no warrant in principle, nor in authority, for applying 

the doctrine of recent possession in proving the charge of 

assault.”  

[68] Guidance to trial judges, in addressing the issue of recent 

possession, can be found in yet another Scottish case, Fox v Patterson 

[1948] JC 104.  In that case, the Lord Justice-General (Cooper), after 

identifying the presumption that recent possession imports, 

impressed the need for all three elements of the concept to be present.  

He said:  

“If the rule is to have full effect...three conditions must 

concur:-(a) that the stolen goods should be found in the 

possession of the accused; (b) that the interval between 

the theft of the goods and their discovery in the accused's 

possession should be short-how short I need not in this 

case inquire; and (c) that there should be 'other 

criminative circumstances' over and above the bare fact 

of possession.  If all these conditions are not present...the 

facts which can be proved may well constitute 

ingredients (quantum valeant) in the case, and may 

combine with other factors to enable the Crown to 

establish guilt.  But, unless all three conditions concur, 

the accused cannot be required to accept the full onus of 

positively excluding every element of guilt.  Even when 

they concur, the weight of the resulting presumption, and 

the evidence required to elide it, will vary from case to 

case.”  
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[69] From those cases, it appears that the principle to be applied is 

that where the offence involves the use of violence, then the 

presumption imported by the recent possession of the goods stolen, 

does not apply.  The three conditions mentioned above, even though 

all present, only constitute circumstantial evidence that may link the 

possessor to the offence involving the use of violence.  It is for the 

jury to decide if the evidence leads to the sole conclusion that the 

possessor is the perpetrator of that offence.  As was stated in 

Archbold, quoted above, each case will depend on its own facts.  

[70] The facts in R v Portillo [2003] OJ No 3030 provide an instance 

where recent possession was one element of the circumstances, which 

were capable of resulting in a conviction for murder.  The Ontario 

Court of Appeal so found, after reviewing the following:  

a. the deceased had an argument with someone in his 

apartment;  

b. whoever was in the deceased's apartment left in a 

hurry;  

c. the departure occurred immediately after the 

homicide;  

d. the device used to strangle the deceased (bicycle 

handle-bars wrapped into an extension cord), had 

to be assembled; suggesting that the strangulation 

was not a spur of the moment act;  

e. the accused was in possession of the deceased's 

bicycle two days after the homicide; and  

f. that bicycle had been taken during the night to early 

morning of the homicide.  

 [71] According to the court, on that evidence:  

“A jury could reasonably infer that the bicycle was 

stolen at the time of the homicide and that [the accused] 

stole it.  A jury could also infer that theft was the motive 

for the homicide and that the thief was a party to the 

killing...The evidence placing [the accused] at the scene 

when the deceased was killed following a quarrel, his 

quick exit from the apartment, combined with the 

evidence that [the accused] stole the deceased's bicycle 

at the time of the homicide provided a basis upon which 

a reasonable jury, properly instructed, could convict 

[the accused] of murder.”  (Paragraph 54 of the 

judgment)  



22 

 

[72] Miss Thompson relied on R v Portillo and the cases of R v 

Coffin [1956] SCR 191 and R v Exall (1866) 4 F & F 922; 176 ER 850 

in support of her submissions.  The first two are Canadian cases and 

they seem to adopt the stance taken in R v Exall.  In R v Exall 

Pollock CB, in addressing the jury, seems to suggest that recent 

possession may be sufficient to link the possessor to an offence 

involving violence.  He said (at pages 924-927):  

“The principle is this, that if a person is found in 

possession of property recently stolen, and of which he 

can give no reasonable account, a jury are justified in 

coming to the conclusion that he committed the robbery.  

And so it is of any crime to which the robbery was 

incident or with which it was connected, as burglary, 

arson, or murder.  For, if the possession be evidence 

that the person committed the robbery, and the person 

who committed the robbery committed the other crime, 

then it is evidence that the person in whose possession 

the property is found committed that other crime.  

The law is, that if, recently after the commission of the 

crime, a person is found in possession of the stolen 

goods, that person is called upon to account for the 

possession, that is, to give an explanation of it, which is 

not unreasonable or improbable.  The strength of the 

presumption, which arises from such possession, is in 

proportion to the shortness of the interval which has 

elapsed.  If the interval has been only an hour or two, 

not half a day, the presumption is so strong, that it 

almost amounts to proof; because the reasonable 

inference is, that the person must have stolen the 

property.”  (Emphasis supplied)    

[73] The learned editors of the English Reports, in which R v Exall 

was reproduced, were somewhat critical of that approach by the 

learned Chief Baron.  Their view is that he had, somewhat, 

overstated the position.  They opined that “the weight and effect of 

the evidence [of recent possession] would entirely depend on the 

circumstances”, and in support of their stance pointed to several 

cases along that vein.  

[74] A close reading of both R v Portillo and R v Coffin shows that, 

despite espousing the dicta in R v Exall, in both cases, the court 

relied on evidence other than the simple fact of possession.  They 

found that there was sufficient evidence from other circumstances 

on which the juries could have convicted. The circumstances in R v 
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Portillo have been set out above.  In R v Coffin a number of other 

factors, including Mr Coffin’s untrue statements to the police as to 

his whereabouts, were found to have supported the evidence of 

recent possession.  It seems, therefore, that it would not be entirely 

accurate to say that the Canadian cases support the principle that 

recent possession, by itself, could support the conviction for an 

offence involving violence.   

[75] The approach taken by this court is more akin to that used in 

the Scottish cases cited above; that is, that the recent possession by 

itself is not sufficient to found a conviction.  It can only be part of 

the evidence that the tribunal of fact may examine along with other 

evidence.  Thus, in both Ronique Raymond v R and Ashan Spencer 

v R SCCA No 14/2007 (delivered 10 July 2009), it was held that 

recent possession of goods stolen during a robbery was insufficient 

to support weak identification evidence.  

[76] Applying those principles to the instant case, would mean that 

the recent possession by these appellants of the Lyns' property, by 

itself, would be insufficient to ground a conviction for murder.  It 

would only constitute one of the elements contributing to the 

prosecution's case against the appellants…” 

51. It is of note that what is often referred to as the doctrine of recent possession has been given 

statutory force by virtue of Section 91 of the Evidence Act. As noted earlier the primary focus 

of recent possession being to deal with cases where items have been stolen and subsequently 

found in the possession of an individual. Where he is charged with stealing the section 

operates to raise a presumption of guilt. However, of significance is that the section as noted 

also indicate that according to the circumstances of the case the presumption may be instead 

that he received the goods knowing them to have been stolen. This is a factor not emphasized 

by the Canadian authorities which focus on the presumption that leads to a finding of guilt 

relative to stealing. 

52. The rationale on which the Judge proceeded in the present case is that the person who stole the 

phone was concerned with the murder and thus section 91 could be used to raise the 

presumption that McKenzie had stolen the phone and thus was involved in the murder. The 

difficulty with this is that determining that the section was applicable, it appears that the 

learned judge overlooked the fact that the section does not only raise a presumption of stealing 

but alternately of receiving “according to the circumstances of the case”. In the normal 

application of section 91 the question as to whether the individual would be found guilty of 

stealing as opposed to receiving will depend on “the circumstances of the case.” 

53. If one were to accept the premise on which the Crown’s case was based on which the Judge 

acted it is conceivable that a reasonable inference could be drawn that in the circumstances of 

this case the person who stole the phone also committed the murder. However, following this 

premise it is also clear that any reliance on section 91 to be meaningful must lead inexorably 

to the conclusion that the person in possession stole the phone rather than received it knowing 
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that it was stolen. This is so because it cannot be reasonably inferred without more that the 

person guilty of receiving was concerned with the murder. 

54. The evidence in this case reveals that McKenzie was not the person found in physical 

possession of the phone. Farrington acknowledged that McKenzie took her to a residence 

where the phone was given to McKenzie by someone called Dog and then handed to her. The 

crown contends that McKenzie although not in physical possession at all times was fixed with 

constructive possession as he exercised control consistent with ownership. It is not clear how 

Dog got to be in possession of the phone and the jury would have to engage in speculation to 

find that McKenzie secreted the phone away with Dog. The crown failed to call Dog to 

explain how he came to be in possession of the phone. He was in fact the person in physical 

possession and the earliest person known to be in such possession after the Murder. 

55. It was the Crown’s position that the evidence showed that McKenzie admitted to Inspector 

Hart that he sold the phone and that he took Kendia Farrington to where the phone was located 

in Fowler Street. This they say shows that he knew who had the phone and where it was 

located. Further that if the evidence of Hart is accepted that the Appellant told him he sold the 

phone this shows that McKenzie had custody and control. It follows they say that if he had 

custody and control of the phone then a reasonable inference may be drawn by the Jury that he 

was the person who at the very least participated in the murder and Armed Robbery of the 

deceased.   

56. However, in my view the fact that McKenzie may have been in a position to sell the phone is 

consistent with stealing as well as receiving. A person who receives stolen property can sell 

the same in the same manner as the person who stole it. It follows that there must then be 

something more disclosed from “the circumstances of the case” which allows a jury to 

determine that the person charged was guilty of stealing as opposed to receiving. Mr. Humes 

submitted that in this case at the close of the prosecution’s case they had failed to show that 

there was a presumption that McKenzie was the person who stole the phone and thus was also 

the person who killed the deceased. 

57. Mr. Humes contended that there was actually no evidence which could be relied upon to show 

that McKenzie was the person who stole the phone. He argues that McKenzie was not found in 

possession of the phone which belonged to the deceased. He says that in fact the person found 

in possession of the phone was Ms. Farrington and it was thus for her to provide the 

explanation as to how it came to be in her possession. This in his view was as far as the 

application of Section 91 could go.  

58. After giving this matter full consideration I am constrained to agree that at the close of the 

prosecution’s case there was not sufficient evidence to call on the Appellant McKenzie to 

provide a defence. It is of significance that the individual known as Dog who Farrington says 

had the phone on Fowler Street was never called to give evidence nor was there any evidence 

as to whether he was questioned as to how he came to be in possession of the phone. He after 

all was the person verified on the evidence as being the earliest person in possession of the 

phone. It is also of note that Inspector Hart in his evidence does not disclose having ever asked 
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McKenzie to give an account as to how he came to know about the phone or to have it in his 

possession.   

59. The real difficulty with the Judge’s decision is that I am not satisfied that a presumption 

intended to apply to persons charged with stealing could replace actual evidence in a charge of 

murder. There must be something more. However, even if applicable the Learned Judge in 

construing Section 91 appears not to have addressed his mind to the fact that the section 

contemplates two separate presumptions. As noted the section states that “where a person is 

found in the possession of property proved to have been recently stolen he shall be presumed 

to have stolen it, or to have received it knowing it to have been stolen according to the 

circumstances of the case...”  The determination as to whether the presumption is to be one of 

stealing as opposed to receiving must depend on the circumstances of each case. 

60. The case of Raimi and Another v The State - [1989] LRC (Crim) 710 a case decided by the 

Court of Appeal of Nigeria is instructive on this point. In that case the second appellant B was 

found in possession of goods which had been stolen by armed robbers three days previously. 

His explanation to the police was that he had bought the goods in a market. The second 

appellant was tried with two others on charges of armed robbery and conspiracy to commit 

armed robbery. At the trial, although the second appellant gave evidence, he said nothing 

about buying the goods in a market. No evidence was given by any eye witness of the robbery 

and the evidence of the complainant linking the second appellant with the offences was 

rejected by the trial judge, with the result that the only evidence of his involvement was his 

possession of the stolen goods.  

61. The trial judge applied s 148(a) of the Evidence Act which provided that the court might 

presume that 'a man who is in possession of stolen goods soon after the theft is either the thief 

or has received the goods knowing them to be stolen unless he can account for his possession'. 

The second appellant was convicted on both charges and sentenced to death as was the first 

appellant, R, although R died before his appeal could be heard. On appeal to the Court of 

Appeal against his convictions, it was argued for the second appellant that the application of s 

148(a), which related to stolen goods, should not be extended to lead to the conclusion that he 

was a robber, particularly when there was no direct evidence to connect him with the robbery 

and such evidence as had been proffered had been rejected by the trial judge. 

62. Ademola JCA in delivering the leading Judgment of the Court had these comments:- 

“The important question of law that is raised by this is whether I can 

use the presumption in s 148(a) of the Evidence Act to find and 

conclude that the second appellant is a person who is one of the armed 

robbers charged in the indictment and accordingly convicted by the 

judge. That in other words I should apply the doctrine of the recent 

possession of the stolen goods in s 148(a) of the Evidence Act to the 

facts and circumstances here. In the recent decision of the Supreme 

Court in Salami v The State (1988) 3 NWLR (pt 85) 670, the doctrine 

of recent possession was applied in the affirmation of the conviction of 

the appellant therein. 
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To start with, the presumption in s 148(a) of the Evidence Act is to my 

mind a presumption on the facts in a case and not a presumption of 

law drawn on the facts of a case. There are two presumptions of fact 

capable of being drawn from s 148(a) of the Evidence Act; the 

possession of the stolen goods after the theft could make the possessor 

of the goods the thief or (b) that the possessor of the goods recently 

stolen could be a receiver of the goods knowing that they had been 

stolen. 

In the case of Salami v The State there was no difficulty in the 

Supreme Court coming to the conclusion that the appellant there was 

the robber because of what Agbaje JSC said in his judgment thus: 

'The positive evidence of P. W.1 identifying the appellant 

as one of the two persons who were un--masked and who 

robbed him of his vehicle in broad daylight at about 2 p. 

m. and the additional evidence that the appellant was seen 

in possession of the vehicle some six hours after the 

incident driving it showed beyond doubt that the 

explanation of his possession of the vehicle by the 

appellant could not reasonably be true let alone be true 

and could not be consistent with his innocence' 

(emphasis mine). 

Here the situation to me looks different. The second appellant and the 

other appellant who has since died were not identified as the persons 

in question when the armed robbery was effected. In fact the positive 

evidence of the identification of the two of them was rejected by the 

trial judge. The respondent in this appeal has appealed against this 

finding. It follows therefore that the appellant could not be connected 

with the robbery as charged. 

It would be wrong to draw the presumption that the appellant was an 

armed robber because no facts have been proved upon which that 

inference could be drawn. Diplock J said in DPP v Nieser at 669: 

'On the other hand, where property has been stolen and 

there is nothing in the circumstances to point to the 

accused's having himself committed the crime of stealing, 

the proper inference from its being found in his 

possession may be that he received the property knowing 

not merely that it had been unlawfully obtained but 

knowing that it had been stolen' (emphasis added). 

I shall here draw the inference that both the second appellant and the 

other appellant who has since died were receivers of the goods 

knowing that they had been stolen or unlawfully obtained. The 

appellant here did not give a satisfactory explanation of his possession 
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of the goods, found in his room, but in his statement to the police 

stated that he bought them at the market. He did not give evidence at 

trial on this. 

I would therefore allow the appeal on the charges of armed robbery 

and conspiracy to commit the same. The conviction by the judge and 

the death sentence passed upon him is set aside and quashed.” 

63. It is of interest to see the ambit of the provision of s 148(a) of the Nigerian Evidence Act 

which provides thus: 

'The Court may presume the existence of any fact which it thinks 

likely to have happened, regard being had to the common course of 

natural events, human conduct and public and private business, in 

their relation to the facts of the particular case and in particular the 

Court may presume: 

(a) that a man who is in possession of stolen goods soon after the theft 

is either the thief or has received the goods knowing them to be stolen 

unless he can account for his possession.' 

64. In the present case similarly if Section 91 was to be applicable the jury would have to be able 

to arrive at one of two different conclusions. Either McKenzie stole the phone which would 

lead to a finding of guilt for murder and armed robbery or alternatively that he received the 

phone knowing it to be stolen in which case he would be acquitted of the offences. In order to 

do that there would have to be some evidence on which they could rely to make that finding. 

The Learned editors of Archbold 2007 at paragraph 21‑126, observed as follows:- 

“Every case depends on its own facts.  There is no magic in any given 

length of time.  However, it is submitted that in many cases where the 

only evidence is that of recent possession, it will be impossible to 

exclude the possibility that the defendant was merely a receiver of the 

stolen property: in such cases, a count of burglary ought not to be left 

to the jury.” My emphasis 

It is to be noted, however, that immediately following that opinion, the learned editors issue a 

caveat as follows:-  

“However, that applies, where recent possession is literally the only 

evidence.  The reality is, that in the great majority of cases there are 

other pieces of evidence which tend to point the case one way or the 

other.”  

65. In my view this was a case where recent possession was literally the only evidence capable of 

connecting McKenzie to the crime of stealing the phone. There was no evidence lead by the 

Prosecution which pointed to McKenzie being the person who stole the phone as opposed to 

his having received it knowing it to have been stolen. In order for the case to be left to the jury 

it was necessary for there to be some evidence which if the jury accepted they could find that 
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McKenzie did not receive the phone but was instead the person who stole the phone. In the 

circumstances of this case in the absence of evidence which pointed towards McKenzie being 

the robber as opposed to having received the phone, all that was available was the two 

presumptions set out in Section 91 and nothing in the evidence to assist the jury with 

determining which was applicable. 

66. This was a case of purely circumstantial evidence from which the crown was seeking to have 

certain inferences drawn. It was a case where the crown’s position was that McKenzie was one 

of two persons who robbed shot and killed the deceased. They lead evidence that the phone 

stolen in the robbery and murder was the same phone which was sold by McKenzie to 

Farrington about two days after the robbery and murder. In the normal course of things they 

would be seeking ask the jury to draw an inference that because he had possession of the 

phone he must also be one of the persons responsible for the robbery and murder. 

67. It was held by the House of Lords in  McGreevy v DPP [1973] 1 WLR 276 that in a criminal 

trial dependent wholly on circumstantial evidence there is no duty on the trial judge to give the 

jury a special direction telling them in express terms that before they could convict the accused 

they have to be satisfied not only that the circumstances were consistent with the defendant 

having committed the crime but also that the facts proved were such as to be inconsistent with 

any other reasonable conclusion. The House of Lords held that all that is required is the basic 

direction in relation to burden and standard of proof. 

68. However, Lord Morris at page 285B explained the rationale as follows:- 

“In my view, the basic necessity before guilt of a criminal charge can 

be pronounced is that the jury is satisfied of guilt beyond all 

reasonable doubt. This is a conception that a jury can readily 

understand. So also can readily be made to understand that from one 

piece of evidence which they accept various inferences might be 

drawn. It requires no more than ordinary commonsense for a jury to 

understand if one suggested inference from an accepted piece of 

evidence leads to a conclusion of guilt and another suggested inference 

to a conclusion of innocence a jury could not on that piece of evidence 

alone be satisfied of guilt beyond all reasonable doubt unless they 

wholly rejected and excluded the other suggestion.”  My emphasis. 

69. Lord Justice Steyn in Regina v Glen Michael Hall No.92/2101/y3 referring to the above dicta 

of Lord Morris in McGreevy had the following comments:- 

“…the approach enunciated by Lord Morris is one which may be 

helpful for a judge to adopt when he considers, in a case dependent on 

circumstantial evidence only, whether a submission of no case ought to 

be allowed. It may be helpful for the Judge to address specifically the 

question whether the proved facts are such that they exclude every 

reasonable inference from them save the one sought to be drawn by 

the prosecution. If the proved facts do not exclude all other reasonable 
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inferences then there must be a doubt whether the inference sought to 

be drawn is correct. If the judge had approached the matter in this 

way, we believe that the judge would have ruled that there was no 

evidence on which a jury properly directed could convict.” My 

emphasis 

70. It is clear that the Learned Judge in the present case did not approach the no-case submission 

on the basis suggested by Lord Steyn. He instead drew comfort from the presumption in 

section 91 and clearly was of the view that once the jury accepted the evidence of McKenzie 

being in possession of the phone in the absence of some reasonable explanation they were 

entitled to find that he stole the phone and thus also was guilty of murder. There is no 

indication that he addressed his mind to the fact that the presumption also made allowance for 

a finding of guilt of receiving. 

71. It is noted that the Judge relied on the Privy Council decision of Director of Public 

Prosecutions v Selena Varlack [2008] UKPC 56. In that case the Board at paragraph 21 

made the following observation:- 

“The basic rule in deciding on a submission of no case at the end of 

the evidence adduced by the prosecution is that the Judge should not 

withdraw the case if a reasonable jury properly directed could on that 

evidence find the charge in question proved beyond a reasonable 

doubt. The canonical statement of the law, as quoted above is to be 

found in the Judgment of Lord Lane CJ in R V Galbraith, 1042. That 

decision concerned the weight which could properly be attached to 

testimony relied upon by the crown as implicating the defendant, but 

the underlying principle, that the assessment of the strength of the 

evidence should be left to the jury rather than being undertaken by 

the Judge, is equally applicable in cases such as the present, 

concerned with the drawing of inferences.” 

72. The principle in Varlack is not in my view inconsistent with McGreevy nor Glen Michael 

Hall. In all cases the point is made that the Judge must be satisfied that a reasonable jury 

properly directed could on the evidence if accepted by them find the charge proved beyond a 

reasonable doubt. If he is not so satisfied the case must be withdrawn from the jury. If there is 

evidence it is purely a matter for the jury as to what weight they give to that evidence. 

73. In R v McCarthy and Ryan (1993) 71 A Crim R 395 the accused were charged, among 

other things, with larceny of a motor vehicle. The Crown relied upon the doctrine of recent 

possession. The trial judge had directed the jury about the concept of recent possession, 

explaining that it could give rise to the inference that the accused had either stolen the vehicle 

or had received it, knowing it to have been stolen. It was in the ensuing directions that the 

judge was found to have fallen into error. Delivering the leading judgment of the court, Hunt 

CJ summarized those directions in this way: 

"... the judge suggested first that it was sufficient if they considered it 

'highly unlikely' that the accused had received the vehicle as receivers, 
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then that it was sufficient if they merely preferred the conclusion that 

the accused had stolen the vehicle to one that they had received it 

knowing it to have been stolen, and next that, if they were unable to 

conclude beyond reasonable doubt one way or the other, the accused 

were entitled to be acquitted." 

The Chief Judge said that each of those directions was wrong. He explained the relevant 

principles as follows:  

"The offences of larceny and of receiving are mutually exclusive ... It 

follows as a matter of fundamental principle (and common sense) 

that, if there was any reasonable possibility that the particular 

accused being considered had received the vehicle knowing it to have 

been stolen, the jury could not be satisfied beyond reasonable doubt 

that he or she was guilty of its larceny ...". My emphasis. 

74. In the present case the evidence which was outlined by the trial judge stopped at that which 

was lead to show that the phone which was recently stolen was found in McKenzie’s 

possession. However, in my view that evidence taken at its highest if accepted by the Jury 

could not exclude as a reasonable inference that McKenzie could equally have received the 

phone from the person who actually stole it. That after all is as far as the presumption derived 

from section 91 of the Evidence Act could take the case. This was not a situation where the 

circumstances of the finding of the phone negated any reasonable possibility that it was 

received rather than stolen. 

75. In this regard I accept that there may be cases where a person is found with a stolen item in his 

possession in circumstances where he could not reasonably have had time to obtain it from a 

third party.  This may occur where the accused is found with the item in his possession at the 

scene immediately after the crime or in the vicinity shortly thereafter. However, in this case 

McKenzie on the Crown’s case sold the phone about two days after it was stolen. In my view 

two days was more than adequate time for him to have received the phone from a person who 

stole the same. 

76. It follows that on the evidence as lead by the Crown at the close of the prosecution’s case the 

evidence taken at its highest could not show that there was no reasonable possibility that 

McKenzie had received the cellphone knowing it to have been stolen, the jury could not be 

satisfied beyond reasonable doubt that he was guilty of stealing. As was stated by Holmes JA 

in the supreme court of appeal of South Africa in S v Parrow 1973 (1) SA 603, at 604C 

"On proof of possession by the accused of recently stolen property, the 

court may (not must) convict him of theft in the absence of an 

innocent explanation which might reasonably be true. This is an 

epigrammatic way of saying that the court should think its way 

through the totality of the facts of each particular case, and must 

acquit the accused unless it can infer, as the only reasonable inference, 

that he stole the property." My emphasis. 
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77. In any event it is clear that other than the evidence of recent possession proffered by the 

Crown there was no other evidence to link McKenzie to the offences charged. As such 

following the position of the Jamaican Court of Appeal in Powell’s case I would hold that the 

recent possession by McKenzie of the cellphone if accepted by the jury, without more, would 

be insufficient to ground a conviction for murder. It follows that in the circumstances of this 

case the Jury properly directed could not in my view properly find that the only reasonable 

inference was that he stole the cellphone. This was a case therefore where the judge consistent 

with the principles laid down in Galbraith had a duty, upon the submission being made, to 

stop the case as the prosecution evidence, taken at its highest, was such that a jury properly 

directed could not properly convict upon it. See also the case of Regina v Neilly [2012] UKPC 

12. 

78. It is well established that a Trial judge should not on a no case submission overstep his bounds 

and enter into the domain of the jury but determining where that boundary lay is not always 

easy. An example is where the only evidence against the accused is identification. According 

to the principles derived from Regina v Turnbull and Another [1976] 3 WLR 445 where 

Lord Widgery stated as follows : 

“When, in the judgment of the trial judge, the quality of the 

identifying evidence is poor, as for example when it depends solely on 

a fleeting glance or on a longer observation made in difficult 

conditions, the situation is very different. The judge should then 

withdraw the case from the jury and direct an acquittal unless there is 

other evidence which goes to support the correctness of the 

identification”. 

In a Turnbull situation the trial judge is clearly making an assessment as to the quality of the 

evidence. 

79. However it is also clear that whether or not a case has been made out is a question of law to be 

decided by the judge. As such where the decision is dependent on the jury finding which part 

of the evidence lead they accept as true the matter should clearly be left to the jury. However, 

in the present case the appellant was saying to the Court that even if the jury accepted all the 

evidence lead as true a case has not been made out by the Crown. That was a question of Law 

for the Judge. 

80. On the evidence the only two relevant issues of facts which were in dispute were (1) whether 

McKenzie was in possession of the stolen phone and (2) whether he “sold” it to Farrington 

two weeks  or two days after the robbery and murder. However, in my view even if the jury 

were to accept that McKenzie had the phone in his possession and sold it to Farrington two 

days after the Robbery and that he lied about the circumstances the Crown could not produce 

any other evidence to resolve the competing inferences to be drawn from those finding. The 

lack of innocent possession is equally consistent with both stealing and receiving and may lead 

a person to lie about the circumstance. In such a case based on the relevant authorities the 

Crown’s case taken at its highest was such that a jury properly directed could not properly 

convict upon it. 
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81. It is true that Bethel in his statement to the Police alleged that McKenzie was the person who 

stole the phone and killed the victim in this matter. However, that statement could not be used 

as evidence against McKenzie and at the close of the prosecution’s case it had no relevance to 

McKenzie’s case. The Learned President in his Judgment express the view that the said 

statement was relevant as Bethel in his sworn evidence at trial admitted saying the things in 

the statement to the police but claimed that they forced him to do so. The fact is however that 

Bethel’s evidence came after the Crown had closed its case and after the Judge had rejected 

the no case submission. As such it could not possibly have been a consideration in assessing 

the evidence at the no case stage.  After having failed to make out a case against McKenzie it 

was impermissible for the Crown to utilize evidence from Bethel’s defence to connect 

McKenzie to the crime. For the foregoing reasons I would allow the appeal on this ground as 

in my view the appellant should not have been called upon to put forward a defence. 

GROUND 2: The Learned Judge did not properly direct the jury during the summing up. 

82. Although the position taken on ground one is dispositive of McKenzie’s appeal I gave some 

consideration to ground 2. In my view this ground is also one on which the Appellant 

McKenzie must succeed. In my view even if the learned judge was justified in leaving the case 

to the jury his directions were inadequate as is evident from the analysis in ground one relative 

to the decisions on recent possession. In his summation he directed the Jury on the issue of 

recent possession which was the essence of the crown’s case against McKenzie. He referred to 

section 91 in these terms: 

“According to Section 91, if you are satisfied that the Crown has 

proven these facts to your satisfaction namely that the possession of 

the phone shortly after it was stolen, McKenzie must give some 

explanation of being in possession of the phone.” 

83. It is clear that the Learned Judge did not advise the jury that Section 91 enabled them to arrive 

at one of two different conclusions. Those conclusions being (1) either McKenzie stole the 

phone which would lead them a finding of guilt for murder and/or armed robbery; or (2) that 

he received the phone knowing it to be stolen in which case he would have to be acquitted of 

the offences charged. The jury ought to have been advised that they should consider the 

totality of the facts of each particular case, including the timing and circumstances of the 

possession of the phone and that they must acquit the accused unless they found that the only 

reasonable inference was that he stole the cellphone. 

84. A review of the summation also shows that the Learned Judge did not point the jury to any 

evidence which was capable of showing that McKenzie stole the phone as opposed to having 

received it. He neither indicated to the jury the need to nor how to distinguish the receiver 

from the robber in this case.  He in fact did not direct them that the presumption which is 

associated with the doctrine of recent possession is that the person found in possession is 

either the thief or a receiver. In my view it was essential for him to direct them on the fact that 

section 91 also enabled a presumption of receiving as an alternative to stealing.  He ought to 

then have identified any factors in the evidence which would have assisted them in 

determining which inference to accept. This he failed to do. 
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85. It was also important for the learned judge to advise the jury that even if McKenzie did not 

have a reasonable explanation for having the phone or if they rejected his explanation as a lie, 

that was not evidence that he stole the phone. The failure to provide a satisfactory explanation 

for the possession of the stolen goods is the impetus for both presumptions. It follows that 

failing to explain his possession of the stolen phone or lying about it could not by itself 

distinguish between guilt for Stealing as opposed to receiving. 

86. As noted earlier the Learned President in his Judgment posits the view that the evidence of the 

defense in the case connects the appellant McKenzie to the murder and armed robbery. He 

identifies that evidence as the sworn testimony of Bethel to the effect that he gave the contents 

of his statements to the police albeit that the contents were concocted and dictated to him by 

the police. He further testified that he was abused to obtain his compliance. It is significant 

that at no time did the trial judge direct the jury that Bethel’s evidence as to the statement was 

relevant to McKenzie’s case. In fact he specifically directed them that they could not rely on 

Bethel’s statement when considering McKenzie’s case. 

87.  Accepting the principle derived from R v Leonard Rudd (1948)32 Cr App. R 138 that 

evidence given in Court under oath by one accused can be used against a co-accused it is 

important to understand what was said by Bethel in his sworn evidence. The gist of his 

evidence was that he gave the Police a statement which was untrue and was the result of force 

being used to extract the same from him. He contended that he knew nothing about the crimes 

and made no allegations against McKenzie in Court. It follows that in my view even if the jury 

rejected his account as to how the statement came into existence that statement could only be 

used against Bethel and not McKenzie. In order for the statement to be relevant to McKenzie, 

Bethel would have had to in his sworn evidence adopt the contents as true as a part of his 

evidence in Court. This he did not do. 

88. In these circumstances I find that ground 2 must also succeed as I have a lurking doubt as to 

the safety of the verdict. The result being that McKenzie’s convictions must be quashed and 

the sentences set aside. I would not order a retrial having regard to my finding with respect to 

ground 1. 

DION BETHEL 

89. The Appellant Bethel’s grounds of appeal are set out in his amended notice filed on the 28 

February 2019. These were as follows: 

Ground 1: The verdict is unreasonable or cannot be supported having 

regard to the evidence. 

Ground 2: The Learned Trial Judge erred when he called upon the 

Intended Appellant to answer the Crown’s case; 

Ground 3: That under all the circumstances of the case, the verdict is 

unsafe or unsatisfactory. 

Ground 4: The Appellant did not receive a fair trial. 
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90. Although there were four grounds filed with respect to Bethel’s appeal Ms. Christina Galanos 

in her usual concise manner reduced her submissions to two central issues which underpin all 

four grounds. Firstly, she challenges the admission of the Record of Interviews and Statement 

purportedly given by Bethel to the police as having been obtained by oppression. Secondly she 

contends that even if one were to accept that they were voluntarily given they do not disclose 

that any offence was committed by the Appellant Bethel. She notes that it was common 

ground that these statements allegedly given to the police were the only source of evidence 

connecting the appellant Bethel to the offences charged. 

91. Ms. Galanos noted that the Learned Trial Judge said the following to the jury during his 

summation, which his found on page 1224, lines 11 to 15 of the transcripts: 

“I shall tell you here and now the case against Dion Bethel rises and 

falls with the statements attributed to him. If you decide you will put 

the confession aside you must acquit the defendant because there is 

nothing else. ” 

Counsel contends that having regard to this fact the “error” of the Judge in admitting the 

Statements into evidence was crucial. 

92. Ms. Galanos focused on the fact that Dr. Johnson evidence was that Bethel’s chief complaint 

to Dr. Thompson was right leg pain/chest pain as a result of trauma. He was also diagnosed 

with soft tissue injury and prescribed pain killers and anti-inflammatories. Dr. Thompson also 

noted that the Intended Appellant had a contusion or a bruise on the chest though she did not 

mention in her notes the age of the contusion. She contends that if the Judge had given due 

consideration to this evidence he ought to have refused to allow the statements into evidence. 

It follows she said that if the statements were not admitted the judge was obliged to stop the 

case and order that the appellant be acquitted. 

93. In addressing the objections to the admission of the confessions the learned judge observed as 

follows: 

“In the case of defendant Bethel, he said that he was taken into CDU 

and beaten about the body and two plastic bags placed on his face and 

he said   while he was beaten and stumped in the chest by Officer 

Sonny Miller and Sergeant Evans in the presence of and/or under the 

direction of Superintendent Fernander.  Bethel said that his wrist was 

covered by newspaper to prevent damage to the handcuffs.  He says 

he was told by the police that they had killed his brother and would do 

the same to him if he didn't talk. A slightly differently worded 

allegation was put to the witnesses.  Bethel makes no complaint about 

police brutality or coercion until he arrives at the prison on… a week 

after the alleged beating.  On the 22
nd

 of December, 2014 shortly after 

interview and statement he was taken to the Princess Margaret 

Hospital to have his blood drawn for DNA purposes. But he makes no 

complaint about being beaten to that doctor nor does he ask the 
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physician to look at his injuries.  Notwithstanding that the officers 

who accompanied him to the hospital were not the officers who he 

alleged beat him. Bethel says that he was afraid.  The prison doctor, 

Dr. Johnson, recorded soft tissue injuries on Bethel. However, this 

examination did not tack place until the 30th of December, 2014 at 

which time he had been out of police custody 6 days before. 

Having considered the evidence including the videotaped evidence and 

the authorities advanced by the parties, in all the circumstance I 

accept the evidence of the prosecution witnesses as truthful. In the 

premises, then I am satisfied to the requisite standard that the record 

of interview and the statement was voluntarily given and they are 

admissible as evidence.  It is open to you, Mr. Bethel, to raise these 

matters in the main trial in an effort to convince the jury that the 

statement and record of interview was obtained by force. And that 

would be my ruling on the two applications."     

94. As is well known the trial Judge on a voir dire is the arbiter of the facts and the law. He had 

the benefit of seeing, hearing and assessing the witnesses as they gave their evidence. It is 

clear that in this case the Judge considered the evidence of injuries to the accused contrary to 

the submission of Ms. Galanos. I am also cognizant of the principle that where an accused 

person receives injuries while in custody it is incumbent on the authorities to explain how 

those injuries occurred. In this case the evidence was that the injuries in question were not 

revealed until the 30th of December, 2014 at which time Bethel had been out of police custody 

6 days before. 

95. The learned judge considered all of the evidence and determined that he accepted the 

prosecution witnesses as truthful. I am not in a position to say that his findings were plainly 

wrong or that he failed to consider the relevant evidence to support that finding. 

96. Ms. Galanos however further submitted that even if the statements were to be accepted as 

voluntary the prosecution’s case must still fail. In this regard, she submitted that there is 

absolutely nothing in the two records of interview and the one statement under caution as 

outlined above that could possibly support the guilty verdicts against the Appellant Bethel. 

She argued that the Crown failed to establish that the Appellant Bethel was involved in the 

commission of these offences in any way, shape or form. She says that the only thing that the 

Crown could have possibly been seeking to prove by their reliance on the statements 

attributable to Bethel is that he was present while the offences were being committed. 

97. Counsel noted that in summarizing the Crown’s case, the Learned Trial Judge would have 

acknowledged this in the following terms found on page 1289,  lines 6 to 8 of the transcripts: 

“They say that you can accept a portion of Bethel statement which 

places him as one of the two men on the scene at the time of the 

murder and robbery.” 
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She contends that the Learned Trial Judge should have gone further and advised the jury that 

mere presence was not enough to find the Appellant guilty of anything. 

98. Ms. Galanos submitted that the statements allegedly made by the Intended Appellant are 

completely exculpatory. He clearly says that he went with his brother under the impression 

that they were going by his brother’s girlfriend; he also makes it clear that had he known what 

his brother had planned, he would not have gone with him and so clearly one cannot say that 

the Intended Appellant and his brother had made any plans to commit armed robbery and/or 

murder. Also, he never says that he even knew his brother was armed with a firearm before his 

brother approached the jeep. Moreover, in the second record of interview, the police never put 

to the Intended Appellant that he was in any way, shape or form involved in the offences. 

99. The final submission by Ms. Galanos was that even though this Court ought to consider the 

appeals of Bethel and McKenzie separately, as the case against Bethel was that McKenzie was 

the principal offender, it follows that in the event that the Court finds that no case was made 

out against Kevin McKenzie, then the natural consequence would be that no case was made 

out against the Intended Appellant. The Appellant Bethel she says could not have “been 

concerned together in the commission of the offences” by himself. She concludes that in the 

unique circumstances of this case, the Crown cannot maintain a case against Bethel where they 

have failed to establish a case against the principal offender. For this reason she contends that 

the verdicts are clearly unsafe and unsatisfactory. 

100. Ms. Cordel Frazier for the Respondent submitted firstly that the Learned judge was right to 

admit the confessions and that the challenges on that basis should be rejected. She submitted 

that the statement by Bethel was a mixed statement and when read together with the evidence 

of Shavon Seymour it was sufficient to establish his involvement in the joint enterprise to 

commit armed robbery which resulted in the death of the deceased. 

101. The question then is can the jury’s verdict with respect to Bethel be supported by the evidence 

or was it manifestly unreasonable? It is clear that a jury is entitled to accept some portions of a 

statement and reject other portions. In this case it was open to the jury to accept that Bethel 

was present when the deceased was shot but reject his description as to how the shooting took 

place. They could reject his version as there was another version provided by Shavon 

Seymour. If they accepted Bethel’s version they would find that he was merely present 

however on Seymour’s version the second person on the scene was an active participant in the 

crimes. 

102. It is also significant that on both versions of the event provided to the Court there were only 

two persons on the scene. Bethel’s version says that the two persons present were McKenzie 

and himself. Seymour could not identify who the persons were on the scene but she also 

clearly stated that there were only two persons on the scene. On this basis the jury was entitled 

to accept that there were two persons involved and that Bethel based on his statement was one 

of those persons. They were then fully entitled to accept that one of the two persons who 

approached the vehicle and robbed and killed the deceased was Bethel. 
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103. I note the submission by Ms. Galanos that even accepting  ( without conceding) that Bethel 

was involved in the robbery there is no evidence that he knew that the other person had a gun 

and was going to or was likely to use it. In this regard Ms. Farrington relies on the well- 

known case of Phillip Farquharson v the Queen [1972] UKPC 24. Their Lordships of the 

Privy Council in that case decided that the common law principles relative to the liability of 

secondary parties involved with one or more persons in a joint enterprise to commit a crime, 

applied in The Bahamas. In essence, those principles were that knowledge that one’s 

associates had a weapon and foresight that the common plan entailed the use of whatever force 

was necessary to achieve the object of that plan, and if fatal results ensued from the use of 

such force in executing that plan, that was evidence from which it may be inferred that the 

appellant intended those results in common with the shooter. 

104. In the decision of this Court (differently constituted) in the case of Rodney Johnson v Regina 

SCCr.App.No.100 of 2012, it was held that these principles are still applicable in the Bahamas 

today. Dame Anita Allen, President of the Court (as she then was) in delivering the judgment 

of the Court noted the change in England and other jurisdictions since the Privy Council’s 

decision in R v Jogee and R v Ruddock [2016] UKPC 8. The Learned President explained 

that prior to Jogee and Ruddock the Privy Council in Chan Wing-Siu v The Queen [1985] 

AC 168 had laid down the doctrine that if two people set out to commit an offence (crime A), 

and in the course of that joint enterprise one of them (D1) commits another offence (crime B), 

the second person (D2) is guilty as an accessory to crime B if he had foreseen the possibility 

that D1 might act as he did. D2’s foresight of that possibility plus his continuation in the 

enterprise to commit crime A were held sufficient in law to bring crime B within the scope of 

the conduct for which he is criminally liable whether or not he intended it. This she noted was 

followed by the House of Lords in its decision in Powell v English [1999] 1 AC 129, and 

followed by other courts in a number of other decisions. 

105. Dame Anita then observed that the Privy Council decision in Jogee and Ruddock, determined 

that in Chan Wing-Siu the law: 

“had taken a wrong turn in allowing foresight of the extended offence 

committed by D1 to be sufficient mens rea in itself for the liability of 

D2 for that offence. Their Lordships consequently decided that the 

law should return to the correct principle based on intent, in other 

words, D2 must intend to encourage or assist D1 to commit the 

offence and intend that D1 will have the mens rea required for that 

offence. Their Lordships decided that foresight may be evidence of 

that intent but it is not equivalent to intent.”  

106. In concluding the Learned President (has she was then) observed that “The requirement of 

intent in cases of common design and extended common purpose, to which their Lordships 

returned in Jogee and Ruddock and which was the position in England prior to Chan Wing-

Siu, has always been the position in The Bahamas, at least since Philip Farquharson.” 

107. In his record of interview Bethel acknowledges knowing that McKenzie had a gun. 

Unfortunately, it seems that the police in putting questions to him did not ask him in terms of 
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when he first saw the gun. Ms. Galanos submitted that it is not clear as to at which point he 

became aware of the presence of the gun. She says it is not established that at the point of the 

robbery Bethel knew that McKenzie had a gun.  She notes that  Seymour says in her evidence 

that she did not  see a gun.  She saw someone pointing their hands forward, but she did not see 

a gun. 

108. However, the evidence of Shavon Seymour is that she heard the deceased say during the event 

“Don’t shoot her. Don’t shoot her.” This was a clear indication to all present that at least one 

of the two persons had a gun. Ms. Frazier contends that when one views the sequence of 

events as set-out by Shavon Seymour even if Bethel was unaware of the gun up to the point, 

he continued to participate after that statement was made. She referred to the evidence of 

Seymour which was as follows: 

“Well, whilst we were talking, there was this person who passed my 

window, because I was sitting in the back, and he came straight to the 

passenger window holding his hand straight ahead.  I don't know if he 

had a gun, I couldn't see if a gun was in his hand.  But he told Wayne 

to don't move, give him everything you have.  And Wayne proceeded 

in taking the keys out the ignition and he was fumbling – he got his 

phone in his hand and he was fumbling with his watch ... a person 

came to my window and he said open the door, open the door." 

 "Q. Now, hold for a second.  You said you saw a person.  The first 

person you saw, was that a male  or a female?" 

"A. It was a male." 

"Q. And was that the same person you saw come to  your door as 

well?" 

"A. No, this was another person that came to my door." 

"Q. So, how many persons approached the car?" 

"A. Two." 

Q. And could you indicate whether Mr. Wayne Rolle's window was up 

or down?" 

 "A. Wayne's window was down." 

 "Q. And what about your window?" 

 "A. My window was up." 

"Q. Now, your last information was that somebody came to your 

window?" 

 "A. Came to the door." 

 "Q. To your door.  Continue from there." 
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 "A. And he said, 'Open the door, open the door'. And I was fumbling, 

trying to find the lock, but I couldn't find the lock.  So I said, 'Wayne 

pull the  door, open the door'.  So Wayne was like, 'I am going to open 

the door.  Don't shoot her.  Don't shoot her.  I am going to open the 

door'.  And Wayne unlocked the door from the front.  And the  person 

opened the door and he started to feel my  pocket.  And I said, 'I don't 

have anything.  I don't have anything'." 

"A. The person started to feel like for my pocket, to see if I had 

pockets.  And I said, 'I don't have Anything'.  And he was like, 'Don't 

look at me.  Turn around, turn your head, lay down in the seat'.  And I 

did as he said." 

"I said, 'I am not going to look at you.  I am not going to look at you'.  

And I turned around and put my head down and closed my eyes." 

And then it was immediately after that she heard the two shots.” 

109. Ms. Frazier submitted that based on the sequence of events it is clear that both parties 

continued to participate in the robbery after the production of the gun and before the shooting 

of Officer Rolle. She contends that there was no evidence of positive withdrawal by Bethel to 

the enterprise therefore he is culpable in respect of both offences. Counsel submitted that what 

amounts to a positive withdrawal was elucidated  by this Court (differently constituted)  in the 

decision of Simmons v Greene [2004] BHS J No.367 where Sawyer P (as she then was) 

stated as follows:- 

“83. Greene's second ground of appeal is "that the learned judge 

erred in law in not putting his defence properly to the jury - that is to 

say - "that since it was revealed at the last minute to Greene that his 

co-accused had a gun and since his co-accused ran right and the 

Greene ran left, Greene was entitled to be acquitted on the charge of 

murder for he had resiled from the joint enterprise to murder, 

assuming but not conceding that there was a common design in the 

first place." 

84. On the record before us, there is no evidence that Greene ever 

communicated to Simmons that he no longer wished to participate in 

the housebreaking nor is there any evidence that he alerted the police 

about the plan or took any steps to prevent the commission of the 

offence of housebreaking or shooting at anyone who may have 

interrupted them. Mr Pinder based this submission on the fact that in 

his confession Greene had said that he heard the first shot after he 

had fled from the Club in the opposite direction from Simmons. That 

position was in contradistinction to the position as stated by Constable 

Rolle who testified that it was after the first shot had been fired that 

Greene came running to where he was stationed at the rear of the 

Club. It was for the jury to decide if they believed Constable Rolle or 

Greene about what happened and when. 
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85. Mr Pinder referred us to numerous authorities, which he 

indicated, supported his submission that by Green and Simmons 

running in opposite directions as they came out of the Club after the 

police had told them that they were surrounded, Greene had 

sufficiently indicated his withdrawal from any previous plan to break 

into the Club to steal.. We have examined all of those authorities but 

we did not find any in which such a principle of law was established. 

Our examination of the cases show that in order for a defence of 

withdrawal from a common criminal enterprise with another or 

others to be left for the consideration of the jury as a defence, there 

must be clear and effective communication by the person who wishes 

to withdraw, of that withdrawal before the enterprise is embarked 

upon by his co-actor or actors. We think we need only refer to one of 

the many decisions cited to illustrate the principle. 

86. In R v Antonio Becerra and John David Cooper (1976) 62 Cr App 

R 212 the English Court of Appeal had to consider whether Becerra 

had effectively withdrawn from their joint criminal enterprise, by 

Becerra's saying to Cooper "Let's go" and doing nothing else to 

prevent Cooper from using Becerra's knife to stab a tenant to death. 

87. In that case, Roskill LJ gave the judgment of the Court of Appeal 

(Criminal Division). He referred to a decision of the Court of Appeal 

of British Columbia - Whitehouse alias Savage (1941) 1 WWR 112 and 

adopted a passage from the leading judgment of Sloan JA at pages 115 

and 116 of that judgment. The passage from Sloan JA's judgment 

reads as follows: 

"... Can it be said on the facts of this case that a mere 

change of mental intention and a quitting of the scene of 

the crime just immediately prior to the striking of the fatal 

blow will absolve those who participate in the commission 

of the crime by overt acts up to that moment from all the 

consequences of its accomplishment by the one who 

strikes in ignorance of his companions' change of heart? 

I think not. After a crime has been committed and before 

a prior abandonment of the common enterprise may be 

found by a jury there must be in my view, in the absence 

of exceptional circumstances, something more than a 

mere mental change of intention and physical change of 

place by those associates who wish to dissociate 

themselves from the consequences attendant upon their 

willing assistance up to the moment of the actual 

commission of that crime. I would not attempt to define 

too closely what must be done in criminal matters 

involving participation in a common unlawful purpose to 
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break the chain of causation and responsibility. That must 

depend upon the circumstances of each case but it seems 

to me that one essential element ought to be established in 

a case of this kind: Where practicable and reasonable 

there must be timely communication of the intention to 

abandon the common purpose from those who wish to 

dissociate themselves from the contemplated crime to 

those who desire to continue in it. What is 'timely 

communication' must be determined by the facts of each 

case but where practicable and reasonable it ought to be 

such communication, verbal or otherwise, that will serve 

unequivocal notice upon the other party to the common 

unlawful cause that if he proceeds upon it he does so 

without the further aid and assistance of those who 

withdraw. The unlawful purpose of him who continues 

alone is then his own and not one in common with those 

who are no longer parties to it nor liable to its full and 

final consequences." (Emphasis supplied). 

88. If we may respectfully say so, we agree with the comment of 

Roskill LJ and the members of that court in Becerra's case about the 

clarity of that exposition of the law. We would respectfully therefore, 

adopt that passage, as a correct statement of the law of The Bahamas 

which is to be applied in a case like the present. 

89. In this case, there is no evidence that Greene ever told Simmons 

either that he did not think the latter should take the shotgun with 

him on their joint foray into the Club or that he told Simmons he no 

longer wished to be part of that common purpose. On the evidence in 

the case, we find that the learned judge was correct not to leave the 

defence of Greene's "withdrawal" from the common criminal purpose 

to the jury since there was no evidence of such withdrawal fit to be left 

for their consideration. The fact that they ran in opposite directions, 

without more, is not evidence of withdrawal from the common 

criminal purpose that the jury must have found that they had. That 

ground of appeal therefore fails”. 

110. In the present case there is no evidence that Bethel removed himself from the enterprise at any 

point in time. As such the jury if they accepted the evidence of Shavon Seymour were entitled 

to find that the armed robbery and murder was a joint enterprise between the two culprits who 

approached the jeep. It also follows that the jury accepted that Bethel was one of those culprits 

and was not merely present as he asserted in his statement. 

111. I note that this aspect of the issue of joint enterprise was not dealt with by the Learned Judge. 

In his summation he stated as follows:- 
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"If, looking at the case of each defendant you are satisfied beyond 

reasonable doubt that he committed the offence [on] his own or that 

he did an act or acts as part of a joint plan, he's guilty.  If you accept 

the evidence of Shavonne Seymour that one of the men was searching 

through her pockets and patting her down with a view to robbing her 

while the other one was robbing Wayne Rolle, it is open to you on 

those facts, if you accept them, to find that the two men were part of a 

joint plan." 

112. The Learned judge in dealing with the plan did not   discuss the weapon.  He did not assist the 

jury by indicating that if they both knew that a weapon was to be involved as indicated by the 

case of Farquharson.  He does not deal with the requirement that Bethel had to have some 

indication that the plan was to use a firearm, or that he knew that the firearm was there and 

that McKenzie was likely to use it.   In our view however, this failure is not fatal as if the jury 

had been properly assisted on that point they would have in any event come to the same 

conclusion which they did. 

113. The final point for our consideration is we have come to the conclusion that at the close of the 

crown’s case a case had not been made out against McKenzie and we have thus allowed his 

appeal. Ms. Galanos as noted earlier has submitted that in those circumstances we cannot 

sustain the conviction of Bethel as having participated in a joint enterprise. We find no merit 

in that submission although charged jointly the case against each accused must be considered 

separately and it does not follow that because a case was not made out against McKenzie the 

case against Bethel must fall away. 

114. For the foregoing reasons it is our view that there is no merit in the proposed grounds of 

appeal. It follows that the Bethel’s application for an extension of time within which to appeal 

must be dismissed and we hereby do so. His convictions and the ensuing sentences are all 

affirmed. 

 

The Honourable Mr. Justice Evans, JA 

 

 

 

Judgment delivered by The Honourable Sir Michael Barnett JA: 

 

115. I have read in draft the judgments of both Longley P, and Evans J. 

116. For the reasons in their judgments, I agree with them that the appeal of Dion Bethel should be 

dismissed. 

117. I regret however, that I disagree with both of them as to the manner in which the appeal of 

Kevin Mckenzie should be resolved. 
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118. There are two issue for consideration in this appeal. Firstly whether the trial judge should have 

acceded to the no case submission made on behalf of McKenzie at the close of the 

prosecution’s case. The second is whether the judge misdirected the jury as to the inferences 

they may draw from the evidence of recent possession of the deceased cell phone 

119. As the trial judge in his direction to the jury said: 

“Each man must be treated differently on the evidence in their case. So 

in respect of Dion Bethel you focus on the circumstances of the confession 

and you focus on the cell phone in respect of Kevin McKenzie. 

 Anything in that confession that's attributed to [McKenzie] by Dion 

Bethel cannot be attributed to him. You just have to be satisfied whether 

the crown makes the connection they ask you to make in respect of the 

cell phone. But I will have something else to say in respect to that. But 

treat each defendant in their own compartment because each man has to 

be treated on the evidence that is against him.”(My Emphasis) 

120. The case against Bethel rested on his confession.  

121. The case against McKenzie rested on his possession of the cell phone.  

122. With respect to McKenzie the trial judge gave the following direction: 

“Next, ladies and gentlemen, I will give you a direction on recent 

possession. And recent possession arises by virtue of Section 91 of the 

Evidence Act. I will read the section in its entirety. "Where a person is 

found in the possession of property proved to have been recently stolen 

he shall be presumed to have stolen it or to have received it knowing it to 

have been stolen according to the circumstances of the case. Unless he 

shall give some satisfactory explanation of the manner in which it came 

into his possession.” 

The crown's case relies on this section and the legal presumption that the 

cell phone was stolen by the accused on the basis that on their case that 

he had been in possession of it shortly after it was alleged to have been 

stolen from the deceased. Kendia Farrington said she purchase the phone 

from McKenzie. This was what was told to Inspector Maycock when she 

was arrested according to the evidence of Maycock and when she gave 

evidence here in court. According to her, McKenzie had offered it for 

free if she gave him certain benefits. She says that she declined and paid 

him $150.00. She says that the purchase took place two weeks before her 

arrest. The evidence was that she was arrested on or about December 20, 

two weeks earlier would have been December 6 and would have been 

relatively near to the time when the phone was said to have been stolen 

from the deceased and when he was murdered. According to Section 91, 

if you are satisfied that the crown has proven these facts to your 

satisfaction namely that he was possession of the phone shortly after it 
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was stolen, McKenzie must give some explanation of being in possession 

of the phone. I shall also remind you here that McKenzie's case is that 

the transaction with Kendia took place a week and a half thereafter after 

the murder of Sergeant Rolle, not on December 6 as alleged by the 

crown. And he says that in circumstances, possession is not recent and 

Section 91 would not apply. It is a matter for you Ladies and Gentlemen 

of the Jury, which dates you accept as the date that the transaction took 

place because there is no dispute that the transaction took place. What 

McKenzie says is that he was merely the go-between as it were, to hand 

the phone to Kendia and she actually purchased from Dog. And you will 

recall his evidence was also, his case also was that that she left the yard 

and would not have seen when the money was handed to Dog. And I will 

say here, this issue of recent possession is a feature of the case of Kevin 

McKenzie. It is not a feature of the case of Dion Bethel. There's no 

evidence that he was in possession of any cell phone, at any time. So 

Section 91 does not apply to him because recent possession is not a 

matter in relation to his case.” 

123. It is to be noted that nothing in the judge’s directions to the jury to suggest that the Crown’s 

case against McKenzie also relied on the evidence of Bethel. It simply rested on his possession 

of the cell phone. The judge specifically directed the jury that nothing in Bethel’s confession 

to the police could be used as evidence against McKenzie. But of equal importance he did not 

tell the jury that they could use the testimony given by bethel at the trial after the close of the 

prosecution’s case to assist in arriving at a verdict against McKenzie. The case against 

McKenzie simply rested on the recent possession of the cell phone. 

124. Regrettably, in my judgment the direction by the trial judge did not assist the jury as it should 

have with respect to its assessment of the evidence of the recent possession of the cell phone. 

125. The trial judge made reference to section 91 of the Evidence Act, and said that the prosecution 

“relies on this section and the legal presumption that the cell phone was stolen by the accused 

on the basis that on their case that he had been in possession of it shortly after it was alleged to 

have been stolen from the deceased.” In other words the person who stole the cell phone was 

the person who committed the murder. The case against McKenzie was that having had 

possession of the cell phone shortly after the incident in order to sell it to Miss Farrington, 

McKenzie could be presumed to be the person who stole the phone from Sgt Rolle and 

therefore the person who shot him. 

126. At no stage of the direction did the trial judge indicate that there were two presumptions that 

could be made from the recent possession of the stolen cell phone.  One presumption was that 

Mr. McKenzie was the person who stole the phone and therefore the person who committed 

the murder. The other presumption was that Mr. McKenzie received the phone from another 

person knowing it to have been stolen. In this latter case there would be no basis for a finding 

that Mr. McKenzie was the person who shot Sgt. Rolle nor would it have been sufficient for 

the jury to find that Mr. McKenzie was concerned with Mr. Bethel to kill Sgt. Rolle.   
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127. In my judgement, this direction is materially defective as it deprived the jury of its obligation 

to consider whether they should or could draw an inference from McKenzie’s possession of 

the cell phone that McKenzie was not the person who stole the phone but rather was a person 

who had received the phone from another person who had stolen the phone and thus killed Sgt 

Rolle. 

128. In this regard, the President has argued that the evidence of Bethel given at trial connecting 

McKenzie to the murder was evidence which the jury could rely upon in finding that 

McKenzie was the thief and the person who shot Sgt Rolle. 

129. The following points should be made. 

130. Firstly at no stage in his direction to the jury did the judge indicate that the jury was entitled to 

rely upon the evidence given by Bethel at trial as evidence against McKenzie. Indeed his 

direction was that the only evidence against McKenzie was his recent possession of the cell 

phone and the inferences to be drawn from that possession. 

131. Secondly, there is nothing in the Record or in their submissions where the Crown itself 

suggested that the evidence of Bethel at the trial was cogent against McKenzie to support the 

finding that McKenzie was his accomplice in committing the murder. 

132. Thirdly, Bethel’s testimony was that although the words came out of his mouth they were not 

true as they were words that the police, by oppressive conduct, forced him to say. Bethel never 

in his direct evidence confirm that Mc Kenzie was with him at the time of the incident. 

133. Fourthly, the jury’s verdict against McKenzie was based simply on the direction by the judge 

that they could infer from his recent possession of the cell phone that he was the person who 

stole the phone and therefore the person who shot Sgt Rolle. That was the case of the Crown 

and the manner in which the direction was given to the jury. 

134. Fifthly, the judge never directed the jury as to how they should treat the evidence of Bethel 

given at trial in considering the case against McKenzie. There was nothing in his direction 

which suggested that the testimony of Bethel could be relied upon by the jury in assessing the 

Crown’s case against McKenzie. 

135. In short, Mr. McKenzie’s possession of the cell phone could easily have been as a “fence” 

who simply sold stolen property and not as a person who stole the property himself.  

136. The judge did in fact put the case for the Defendant to the jury. The judge said: 

“Looking then ladies and gentlemen at the case of the defendant Kevin 

McKenzie, the sum total of this defendant’s case is that he’s not the 

person responsible for the offence and he knows nothing about it. He 

says that the only evidence here is an attempt to connect him with the 

allegedly stolen phone. He said that he has no connection to the cell 

phone and to Wayne Rolle. McKenzie says there is no evidence that he 

sold the phone to Kendia Farrington. He merely handed the phone to her 
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from Dog. She didn’t see when he passed the moneys to Dog and that she 

had already left the yard. McKenzie said you that should reject the claim 

by Hart and Evans that he sold the phone to Kendia as this did not 

happen; that if it happened as they said there would have been the video 

tape or someone would have said what happened to the video tape and no 

videotape evidence have been brought to court; that the conversation 

alleged with Hart and Evans didn’t happen. He says that Kendia is 

mistaken when she says that he offered her the phone for free. He was 

merely trying to help her get the cell phone. He says that he was nowhere 

near Montrose Avenue. And he asks you to rely on the evidence of 

Shardae Dean which puts him at Quakoo Street for the entire evening as 

does Trevor Bethel. McKenzie say there is no forensic, no DNA, not 

fingerprint that connects him to this matter. He says that he was beaten 

by the police and you should therefore find the police evidence not 

credible. He points to the evidence of Dr. Mathekela, Brittany Josephs, 

Candice Trimberly and Shakara Bethel. He said that the only eye witness 

to the event could not point a finger to him. McKenzie ask you reject to 

evidence of the prosecution witness and he ask you to find that he was a 

witness of truth. Like, Dion Bethel, notwithstanding he did not have to 

take the stand, he testified and subjected himself to cross-examination by 

the prosecution. And he ask you that you should find that he’s not the 

person responsible for these offences.”  

137. It is correct that the judge did remind the jury that “what McKenzie says is that he was merely 

the go-between as it were, to hand the phone to Kendia and she actually purchased from Dog”.  

138. The jury must have rejected Mr. McKenzie’s evidence that he did not himself sell the phone 

but was only the go between, but while he may have been the person who actually sold the 

phone to Kendia, it was still possible that he was only a fence and did not steal the phone 

himself. The fact that McKenzie lied and did not himself admit that he received the cell phone 

thus admitting that he was guilty of the offence receiving cannot be held against him with 

respect to the murder charge. No doubt the judge would have felt it necessary to give 

directions as to how to treat lies by an accused and that a lie by the accused is not evidence 

that he was guilty of murder.  

139. Even though McKenzie did not assert that he received the cell phone from another person, the 

trial judge was in my judgment still obliged to draw to the attention of the jury that the recent 

possession of a stolen cell phone did not simply lead to the inference, in the absence of any 

other explanation, that the person in possession stole the phone; it may also lead to the 

inference that the person in recent possession of the stolen item received the item from another 

person who stole the item. It was for the jury to decide what inferences it wished to draw. 

140. In my judgment, the judge’s direction to the jury did not assist them in evaluating this 

evidence.  

141. I accept that in McGreevy the House of Lords said:  
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“In my view, the basic necessity before guilt of a criminal charge can be 

pronounced is that the jury are satisfied of guilt beyond reasonable 

doubt. This is a conception that a jury can readily understand and by 

clear exposition can readily be made to understand. So also can a jury 

understand that from one piece of evidence which they accept various 

inferences might be drawn. It requires no more than ordinary common 

sense for a jury to understand that, if one suggested inference from an 

accepted piece of evidence leads to a conclusion of guilt and another 

suggested inference to a conclusion of guilt and another suggested 

inference to a conclusion of innocence, a jury could not on that piece of 

evidence alone be satisfied of guilt beyond all reasonable doubt unless 

they wholly rejected and excluded the latter suggestion. Furthermore, a 

jury can fully understand that if the facts which they accept are 

consistent with guilt but also consistent with innocence, they could not 

say that they were satisfied of guilt beyond all reasonable doubt. Equally 

a jury can fully understand that, if a fact which they accept is 

inconsistent with guilt or may be so, they could not say that they were 

satisfied of guilt beyond all reasonable doubt. 

In my view, it would be undesirable to lay it down as a rule which would 

bind judges that a direction to a jury in cases where circumstantial 

evidence is the basis for the prosecution case must be given in some 

special form, provided always that in suitable terms it is made plain to a 

jury that they must not convict unless they are satisfied of guilt beyond 

all reasonable doubt.” 

142. Whilst there is no magic in the directions to be given the jury, there is a fundamental 

obligation to assist a jury in how to evaluate the evidence. Where the prosecution’s case 

consists of circumstantial evidence, the judge should give the jury sufficient directions 

regarding reasonable inferences. 

143. An example of suitable directions may be found in the standard directions of the Judicial 

Studies Board which is in the following terms:  

“Circumstantial evidence can be powerful evidence, but it is important 

that you examine it with care and consider whether the evidence upon 

which the prosecution relies in proof of its case is reliable and whether it 

does prove guilt. Furthermore, before convicting on circumstantial 

evidence you should consider whether it reveals any other circumstances 

which are or may be of sufficient reliability and strength to weaken or 

destroy the prosecution case. Finally, you should be careful to distinguish 

between arriving at conclusions based on reliable circumstantial 

evidence and mere speculation. Speculating in a case amounts to no more 

than guessing or making up theories without good evidence to support 

them; and neither the prosecution nor the defence nor you should do 

that.” (My emphasis) 
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144. In this case the trial judge did not assist the jury in explaining to them in assessing the 

circumstantial evidence all the inferences and presumptions that may be drawn from the recent 

possession of the cell phone by Mr. McKenzie. He did not explain that it was possible to infer 

not only that he was the thief but also that he may only have been a receiver or a fence being a 

person who received and sold stolen goods.  

145. Had the jury been assisted in this manner it is arguable whether the jury would have convicted 

Mr. McKenzie based simply on his recent possession of the stolen cell phone.  

146. It must be recalled that Farrington inquired of McKenzie, whether he had “a phone for sale” 

McKenzie then took her to another premises and was given two phones by another person. She 

chose one of the phones and he sold that phone to her.  I am not satisfied that if the jury was 

instructed that from McKenzie’s recent possession it was also possible to draw an inference 

that he was a person who trades in stolen goods i.e to say a receiver of stolen goods and not 

necessarily the person who steals the goods. That latter inference may in my judgment have 

been drawn if the jury had been properly directed. 

147. It may well be that the trial judge should have acceded to the no case submission as held by 

Justice Evans. I am not prepared to go that far and do not think it is necessary for me to do so.  

I am mindful of the observation made by Skarica J in R v Morgan [2013] ONSC1522 about 

the doctrine of recent possession. He said: 

“The doctrine, in a nutshell, allows the trier of fact, in appropriate 

circumstances, to draw an inference of guilt of theft or other crimes 

linked to the theft (possibly all the way up to murder), if it is shown that 

the accused is in the unexplained recent possession of stolen property. 

The inference may be made even when there is no other evidence of 

guilt.” 

148. It appears to me that in any particular case the answer as to what is the appropriate inference to 

be drawn from recent possession is a matter for the jury.  For that reason I am not prepared to 

allow the appeal simply on the basis that the trail judge erred in not acceding to the no case 

submission. But the judge is obliged to give proper direction on inferences and the failure to 

do is an error on the part of the judge. 

Does that error make the verdict unsafe or should we apply the proviso? 

149. I regret that I cannot agree with Longley P that this is a proper case for the application of the 

proviso. 

150. In Stafford v The State (1998) 53 WIR 417, it was said: 

The test which must be applied to the application of the proviso is 

whether, if the jury had been properly directed, they would inevitably 

have come to the same conclusion upon a review of all the evidence; see 

Woolmington v Director of Public Prosecutions [1935] AC 462 at page 

482, per Lord Sankey LC. In Stirland v Director of Public Prosecutions 

[1944] AC 315 at page 321 Lord Simon said that the provision assumed 
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'a situation where a reasonable jury, after being properly directed, 

would, on the evidence properly admissible, without doubt convict'. As 

he explained later on the same page, where the verdict is criticised on the 

ground that the jury were permitted to consider inadmissible evidence, 

the question is whether no reasonable jury, after a proper summing-up, 

could have failed to convict the appellant on the rest of the evidence to 

which no objection could be taken on the ground of its inadmissibility. 

Where the verdict is criticised on the ground of a misdirection, such as 

that in the present case, and no question has been raised about the 

admission of inadmissible evidence, the application of the proviso will 

depend upon an examination of the whole of the facts which were before 

the jury in the evidence. 

151. I cannot accept that the jury if properly instructed on the inferences to be drawn from recent 

possession of stolen goods would have inevitably come to a verdict of guilty on either the 

murder or armed robbery charges. They may have; but for the reasons expressed in both this 

judgment and in the judgment of Evans J it is by no means inevitable. 

152. The President’s seeks to apply the proviso on the basis that the evidence of Bethel given at the 

trial made it inevitable that the jury would have found that McKenzie was the other person 

involved in the incident and the person who robbed and shot Sgt Rolle. If Bethel had accepted 

that his statement to the police was true, then I readily agree that his evidence could be relied 

upon to establish McKenzie’s guilt. But he did not say that his statements were true. The jury 

obviously rejected Bethel’s evidence that he was oppressed but the fact remains that the only 

material from Bethel that connected McKenzie to the crime was the confession to the police 

which could not be used as evidence against McKenzie.  

153. In my view it would be wrong to accept this verdict as safe when it was put to the jury on an 

improper basis. 

154. The law is very clear. In order to apply the proviso the inference that McKenzie was the 

robber and therefore the murder must not only be a compelling one but the only one that a 

reasonable jury properly directed could infer from the primary facts proved. 

155. In R v Matenga [2010] 2 LRC 36 the court said: 

 “Importantly, the court should not apply the proviso simply because it 

considered there was enough evidence to enable a reasonable jury to 

convict.”  

156. I do not accept that a guilty verdict was inevitable having regard to Bethel’s evidence at trial 

when the jury was never directed that they could rely on that evidence and was told that the 

only evidence they could rely upon was the inference to be drawn from the recent possession 

of the cell phone.  
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157. It is not safe to say that a jury would accept Bethel’s evidence as against McKenzie and 

convict when that was not the case put to them and where Bethel never said that the contents 

of his confession statements to the police were true. 

158. For these reasons I would allow the appeal. 

 

Should there be a retrial? 

159. The jurisprudence in Reid v The Queen [1980] AC 343 is well known. 

“Their Lordships have already indicated in disposing of the instant 

appeal that the interest of justice that is served by the power to order 

a new trial is the interest of the public in Jamaica that those persons 

who are guilty of serious crimes should be brought to justice and not 

escape it merely because of some technical blunder by the judge in the 

conduct of the trial or in his summing-up to the jury. Save in 

circumstances so exceptional that their Lordships cannot readily 

envisage them it ought not to be exercised where, as in the instant 

case, a reason for setting aside the verdict is that the evidence adduced 

at the trial was insufficient to justify a conviction by a reasonable jury 

even if properly directed. It is not in the interests of justice as 

administered under the common law system of criminal procedure 

that the prosecution should be given another chance to cure evidential 

deficiencies in its case against the accused. 

At the other extreme, where the evidence against the accused at the 

trial was so strong that any reasonable jury if properly directed would 

have convicted the accused, prima facie the more appropriate course 

is to apply the proviso to s 14 (1) and dismiss the appeal instead of 

incurring the expense and inconvenience to witnesses and jurors 

which would be involved in another trial. 

In cases which fall between these two extremes there may be many 

factors deserving of consideration, some operating against and some 

in favour of the exercise of the power. The seriousness or otherwise of 

the offence must always be a relevant factor; so may its prevalence; 

and, where the previous trial was prolonged and complex, the expense 

and the length of time for which the court and jury would be involved 

in a fresh hearing may also be relevant considerations. So too is the 

consideration that any criminal trial is to some extent an ordeal for 

the accused, which the accused ought not to be condemned to undergo 

for a second time through no fault of his own unless the interests of 

justice require that he should do so. The length of time that will have 

elapsed between the offence and the new trial if one be ordered may 

vary in importance from case to case, though having regard to the 

onus of proof which lies upon the prosecution lapse of time may tend 

to operate to its disadvantage rather than to that of the accused. 

Nevertheless there may be cases where evidence which tended to 
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support the defence at the first trial would not be available at the new 

trial and, if this were so, it would be a powerful factor against 

ordering a new trial. 

The strength of the case presented by the prosecution at the previous 

trial is always one of the factors to be taken into consideration but, 

except in the two extreme cases that have been referred to, the weight 

to be attached to this factor may vary widely from case to case 

according to the nature of this crime, the particular circumstances in 

which it was committed and the current state of public opinion in 

Jamaica. On the one hand there may well be cases where despite a 

near certainty that upon a second trial the accused would be convicted 

the countervailing reasons are strong enough to justify refraining 

from the course. On the other hand it is not necessarily a condition 

precedent to the ordering of a new trial that the Court of Appeal 

should be satisfied of the probability that it will result in a conviction. 

There may be cases where, even though the Court of Appeal considers 

that upon a fresh trial an acquittal is on balance more likely than a 

conviction, 'it is in the interest of the public, the complainant, and the 

appellant himself that the question of guilt or otherwise be determined 

finally by the verdict of a jury, and not left as something which must 

remain undecided by reason of a defect in legal machinery'. This was 

said by the Full Court of Hong Kong 1 when ordering a new trial in 

Ng Yuk Kin v Regina ((1955) 39 HKLR 49).” 

 

160. The matters complained of and for which we allow the appeal were not caused by any action 

or fault of the prosecution. They were caused by the judge’s error in failing to give proper 

direction on inferences to be drawn from recent possession of stolen goods. The failure of the 

judge to give any direction to the jury as to how to treat Bethel’s evidence as against 

McKenzie. 

161.  Murder is a very serious offence and McKenzie should not be allowed to escape the judgment 

of a jury properly directed. In this case Evans J suggest that the evidence against McKenzie 

was weak, on the other hand Longley P suggests that the evidence against McKenzie was 

overwhelmingly.  

162. In my judgment given the glaring misdirection of the trial judge and that the case was never 

put to the jury in the manner suggested by the President, this is a proper case for a new trial. 

163. The killing of the deceased took place in December 2014, less than five years ago. It was a 

brutal killing during an armed robbery.  In my judgment, it is in the interest of justice a 

determination of Mr. McKenzie’s guilt or otherwise be determined by a jury after proper 

directions rather he be allowed to escape justice because of a misdirection by the judge. 
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164. In these circumstances I would exercise the Court’s power under section 13 of the Court of 

Appeal Act to quash the convictions for murder and armed robbery and order a new trial of 

this information. 

 

______________________________________ 

The Honourable Sir Michael Barnett, J.A. 

 

 

Judgment delivered by The Honourable Sir Hartman Longley, P: 

 

165. This is an appeal against a conviction for murder of a police officer. Essentially the case for 

the prosecution was that on the afternoon of 4 December 2014 about 7:30pm the deceased, 

Wayne Rolle, was sitting in the driver’s seat in his parked vehicle near Bahamas Auto parts. 

His girlfriend at the time, Shavonne Munnings Seymour was seated in the back seat behind 

him. Apparently, they had gone there to talk. The girlfriend was seated in the back seat 

because when the deceased came for her he had parked his car in such position that she could 

not get into the front passenger seat, so she entered the car from the passenger seat behind the 

driver. As they were talking, a person passed her window and went to the driver pointing his 

hand at Wayne and said ‘don’t move, give me everything you have.’ 

166. Wayne took the keys out the ignition and while he was fumbling with his watch, another 

person came to the passenger window and told Shavonne to open the door. While she was 

trying to do that she said Wayne open the door and Wayne responded, don’t shoot her, I am 

going to open the door. According to Shavonne, the other man opened the door and started to 

feel her pockets she told him she did not have anything. She was told not to look at her 

assailant and she put her head down. She said both men were fully dressed in black and one 

was dark skinned and the other was light skinned. They wore masks. She said after she put her 

head down she heard a loud bang and then a whirring sound, which came from Wayne. A 

short while later she called for Wayne and he did not answer. She then came out the car and 

yelled for help. Her brother Marco came. They were parked near to her home. 

167. Shavonne did not know if the men took anything from Wayne although she knew that Wayne 

had a new phone. 

168. Kevin Mckenzie and Dion Bethel were charged jointly with the murder of Wayne Rolle. As 

against Mckenzie the case for the prosecution was circumstantial. It was alleged that shortly 

after the incident he was found in possession of the cell phone that was taken from the 

deceased at the time of the robbery and murder. The prosecution claimed that he was in recent 

possession of the stolen item so as to raise the presumption that he was the thief and the 

murderer. The allegation was that he had sold the phone to a young lady for $150 dollars. He 

was convicted. 

169. As against Dion Bethel the crown case is that he confessed his guilt in his ROI’s and 

Statement given to the police that he was at the scene of the robbery and murder albeit for an 
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innocent purpose. The crown however relied heavily upon the evidence of Shavonne Seymour 

that both men on the scene were acting in concert in carrying out the murder and robbery. 

While the shooter was at the front window by the driver the other man, identified as Bethel, 

came to the back and told shavonne not to move and to give him what she had. They were 

actin in tandem and to the extent the appellant put himself on the scene the jury was entitled to 

accept that portion of his statement and reject the self-serving parts if they accepted the 

evidence of Shavonne Seymour as truthful that both men acted in tandem. 

The Appeal  

170. The grounds of Bethel’s Appeal were: 

“1. The verdict is unreasonable or cannot be supported having regard 

to the evidence. 

2. The learned trial judge erred when he called upon the Intended 

appellant to answer the crown’s case. 

3. That under all the circumstances of the case, the verdict is unsafe or 

unsatisfactory. 

4. The Intended Appellant did not receive a fair trial.” 

171. The grounds of appeal Mckenzie’s  were: 

1. The learned judge erred when he left the case to the jury at the no 

case stage. 

2. The learned judge did not properly direct the jury during the 

summation. 

172. Before turning to the various grounds I may say I have had the benefit of reading in draft the 

judgments of my brothers Barnett and Evans JA and I agree with their disposition of the 

Bethel appeal. However, I disagree with them as to the disposition of the Mckenzie appeal. In 

my judgment leave to appeal out of time should be denied in both cases because neither in my 

judgment has any prospect of success and I can state my reasons quite briefly. 

173. I turn first to the Bethel appeal. Several grounds of appeal have been advanced on behalf of 

the Intended appellant Dion Bethel. In essence the case for the appellant Bethel on appeal was 

that in so far as the prosecution’s case against the appellant Bethel depended on the 

confessions contained in the various records of interview and his statement to the police there 

was nothing in them which could possibly support the verdicts of guilty. And in so far as that 

is true there was no case for him to answer at the close of the case for the prosecution. In that 

event the verdicts are unsafe or unsatisfactory and his trial was unfair. 

174. I cannot agree. 

175. In my opinion, on any rational consideration of the transcript of the proceedings there is 

absolutely no merit in the case for the appellant Bethel. His confessions detailed and 
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chronicled the event of the night in question that lead to the murder and armed robbery of the 

deceased Rolle. Apparently he made the confessions at the urging of his mother who 

apparently thought his brother the co accused Kevin Mckenzie had led him astray. And so he 

detailed Mckenzie’s role in the murder and armed robbery and sought to distance himself from 

any participation or role in the crimes. The judge was therefore correct to say that the case 

against the appellant Bethel rose or fell with his confessions but she did not say that it rested 

entirely on those confessions because it did not. 

176. The pivotal piece of evidence against Bethel which  had to be considered by the jury in 

conjunction with his confessions was the evidence of Seymour that while the actual shooter 

was in the midst of robbing the deceased who sat in the front seat of the jeep, his partner in 

crime was attempting to rob her while she sat in the back seat behind the driver giving her 

instructions so as to avoid identification in circumstances which suggested that the two men 

were acting together in tandem and were concerned together in the commission of the 

offenses. It was for that reason that common design was alleged. 

177. The jury obviously culled the case against Bethel from the various sources of evidence and 

convicted the appellant rejecting his alleged noninvolvement, or agreement and his alleged 

innocent association. The jury was right to convict. 

178. In my judgment there is no merit in any of the grounds of appeal and therefore there is no 

prospect of success. I would refuse Bethel’s application for leave to appeal out of time. 

179. As against Mckenzie different considerations apply. 

180. Even though two grounds have been advanced essentially, the case on appeal for Mckenzie is 

that there was no case to go to the jury at the close of the case for the prosecution and that the 

appellant Mckenzie should not have been called upon to give evidence. Further, it was 

contended that in any event the learned judge erred and misdirected the jury as to the effect of 

section 91 of the Evidence Act when she failed to instruct them that the section gave rise to 

two presumptions and that that failure led to a miscarriage of justice. Had the jury been told 

that the evidence of recent possession gave rise to a presumption that the person in possession 

was either a thief or receiver the appellant may either have been acquitted because on the 

evidence there was no way to make a determination beyond reasonable doubt that he was one 

or the other but even if the jury had drawn the inference that he was the receiver and not the 

thief they could not find him guilty as they did. In either case it was submitted that there was a 

miscarriage of justice. 

181. I do not agree with either proposition. 

182. The appeal raises two disparate questions. First, was there evidence at the close of the case of 

the prosecution against the appellant Mckenzie to call upon him to make a defense? Secondly, 

did the judge err in not telling the jury that section 91 of the evidence act allows for the 

drawing of two different presumptions? 
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Discussion  

Was there evidence at the close of the case for the prosecution to call upon the appellant to 

make a defense? 

183. In my judgment there was evidence at the close of the case for the prosecution that called upon 

the appellant to make a defense. 

184. It was always the case for the prosecution that Mckenzie was the armed robber of the deceased 

telephone and therefore the murderer. Theft is an ingredient of the offense of armed robbery. 

An armed robber is essentially a thief with a gun and so it was essential for the crown to 

establish that the appellant was the thief and consequently the armed robber as part of their 

case against him. For this they sought to rely upon the doctrine of recent possession found in 

section 91 of the evidence act. That section provides as follows:  

“91. Where a person is found in the possession of property proved to 

have been recently stolen he shall be presumed to have stolen it, 

or to have received it knowing it to have been stolen according to 

the circumstances of the case, unless he shall give some 

satisfactory explanation of the manner in which it came into his 

possession.”  

185. It is therefore clear that the section gives rise to two presumptions. The crown’s case against 

Mckenzie was that he was found in recent possession of the phone -within two days of the 

theft and murder- and that therefore the crown was asking the court to draw the inference that 

he was the thief not the receiver having regard to the circumstances of the case. Those 

circumstances were, that the appellant had secreted the phone and within two days of the 

killing and armed robbery negotiated an illicit sale of the phone to Kendia Farrington. Kendia 

Farrington was subsequently arrested and charged with the offence of receiving the telephone 

and she pleaded guilty to the offense. The significance of the evidence is that she took 

possession of the phone or received it knowing that it was stolen property. 

186. The appellant sought to portray his handling of the phone as an innocent conduit to facilitate 

the transaction between ‘Dog’ and Kendia Farrington. Once the jury came to consider the 

question of guilt or innocence, it was then a question for them to decide whether to accept the 

evidence of the appellant that he was just a conduit and his handling of the phone was innocent 

or to accept the evidence of Kendia Farrington. But, I emphasize it was a question for the jury 

and not for the judge to have withdrawn the case from their consideration at the close of the 

case for the prosecution. The jury clearly rejected Mckenzie’s defense. He was no mere 

conduit. He was the seller of the murdered man’s phone. 

187. The question at the close of the case for the prosecution was whether there was evidence that 

would permit the jury to conclude that the appellant was the thief and not just a receiver of the 

stolen phone? 

188. Indeed there was such evidence in my judgment and on the authorities it was a matter for the 

jury and in my judgment they could draw that inference. 
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189. We must not lose sight of the fact that the appellant Mckenzie had within two days of the 

murder and armed robbery secreted the phone belonging to the deceased. Then he entered into 

an illicit transaction for the sale of the phone to Kendia Farrington for the paltry sum of 150 

dollars and or kind. 

190. What is most significant is that Kendia Farrington was charged with the offence of receiving 

the phone belonging to the deceased and she confessed her guilt by pleading guilty to the 

offense of receiving the phone. 

191. That meant that she was satisfied that the phone the subject of the receiving charge was stolen 

when she purchased it from the appellant. She pleaded guilty and was put on community 

service and that is what prompted the Dion Bethel to say to her, his brother Mckenzie should 

never have sold her the phone. 

192. This was a most damning piece of evidence which would have entitled the jury and the judge 

in having regard to the circumstances of the case, (as is spelt out in section 91) to determine  

there was evidence from which to draw the inference that the appellant who sold the stolen 

item was the thief and not just a receiver. 

193. On the evidence the jury could come to the conclusion on the evidence that there was a 

receiver, and only one. It was Kendia Farrington, who admitted her guilt. She had pleaded 

guilty to the offence and was sentenced according to law. 

194. The jury were entitled to accept the evidence of Kendia Farrington and to consider ‘according 

to the circumstances of the case’ that the appellant was the thief who sold her the phone and 

who was in recent possession of it and he was the thief (and not just the receiver) and ergo the 

murderer. 

195. The appellant’s contention that he was just an innocent handler of the goods as a conduit for 

the passing of the property from ‘Dog’ to Farrington was a matter for the consideration of the 

jury. They would eventually consider his case and reject it. 

196. Section 170 of the CPC is quite clear. It is only when there is no evidence that the appellant 

should not be called upon to make a defense. 

197. In Mcgreevey v DPP [1973] 1 WLR 276 at 277, a case which has been followed in this 

jurisdiction, the House of Lords held that it was sufficient for him to direct the jury that they 

had to be satisfied of the guilt of the accused beyond reasonable doubt. The head note reads; 

“Held, dismissing the appeal, that there was no misdirection in the 

summing up, since at a criminal trial with a jury, in which the case 

against the accused depended wholly or substantially on 

circumstantial evidence, there was no duty on the trial judge to give 

the jury a special direction, telling them in express terms that before 

they could find the accused guilty they had to be satisfied, not only 

that the circumstances were consistent with his having committed the 

crime but also that the facts proved were such as to be inconsistent 
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with any other reasonable conclusion: it was sufficient for him to 

direct the jury that they had to be satisfied of the guilt of the accused 

beyond reasonable doubt (post, pp. 279F–280A, 285D–F, 286A. B).” 

 

198. To my mind there was evidence at the close of the case for the prosecution to call upon the 

appellant to make a defense (see also Galbraith).Whether he was the thief, or receiver or just 

an innocent handler was a question for the jury. 

199. One has to bear in mind that the two day period that is calculated on the evidence of Kendia 

Farrington and Will Hart is in fact the outer marker on the case for the prosecution. If the jury 

accepted the evidence of Inspector Will Hart that when the appellant was first taxed with the 

offense on the 28 December 2014, he identified the phone he had first sold to ‘Chad them’, 

being Kendia Farrington. 

200. On that evidence, in the absence of any evidence explaining how he came to be in recent 

possession of the murdered man’s phone, he was the person next in possession of the phone 

after it was taken from the deceased in the course of the murder and armed robbery. On the 

evidence no one but the appellant Mckenzie had possession of the phone after it was taken 

from the deceased. 

201. In those circumstances it was open to the jury to conclude that he was the thief and not just a 

receiver. I do not agree with counsel for the appellant that the case should have been 

withdrawn from the jury at the close of the case for the prosecution. 

202. I turn now to the second issue.  

Did the judge err in not telling the jury that section 91 of the Evidence Act allows for the 

drawing of two different presumptions? 

203. This question calls for a consideration of the evidence in its entirety to determine the 

following; did this failure amount to a miscarriage of justice or would the jury have inevitably 

convicted? 

204. First, there can be very little doubt that as a matter of construction section 91 of the Evidence 

Act makes provision for the drawing of two different inferences that may result from a person 

being found in recent possession of stolen goods. He may be either the thief himself or the 

receiver, according to the circumstances of the case. It is to this extent I agree with the 

submission of counsel for the appellant. 

205. However, the learned judge did set out the section before embarking on her directions for the 

consideration of the jury as to how they were to apply it to the facts and circumstances of this 

case. 

206. The pivotal question is, was it necessary for the learned judge to go further and say to the jury 

that the section gave rise to two presumptions and so before they could convict they must be 

sure that the inference they drew was that he was the thief and not the receiver because if they 

drew such an inference that the appellant was the receiver and not the thief they could not 
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properly convict him of any of the offenses charged. They could only convict if they drew the 

inference that he was the thief. 

207. While I do entertain some doubt as to the extent the judge was required  to go in pointing out 

that section 91 of the Evidence Act evidences two presumptions, if the jury had drawn the 

inference or had been so minded to draw the inference that the appellant was the receiver, and 

not the thief, they could not have convicted the appellant of the offenses of murder and armed 

robbery, it was probably incumbent upon the judge to have made it  pellucidly clear that 

section 91 evidenced two presumptions with different consequences for the case, and spelt out 

that the jury could only convict if they were satisfied beyond reasonable doubt that the 

appellant was the thief and not just a receiver. 

208. On the facts and circumstances of the case, I am firmly of the view however, that even if the 

jury had been directed as was submitted by counsel for the appellant, it would have made no 

difference and the jury inevitably would have convicted the appellant as they did. 

209. I say that for several reasons. First, the Crown’s case was formidable. Second, if the judge had 

given that direction, then the jury would have had to have been told immediately, that they 

could not convict the appellant of receiving, since he was not charged with that offense. The 

judge would have had to point out that a thief is not a receiver and a receiver is not a thief. 

What both offenses have in common is that the property is stolen. In the case of the receiver, 

he knows the property was stolen when he acquired it. The thief knows it is stolen because he 

stole it. 

210. The Crown was relying on the jury drawing the inference that the appellant Mckenzie was the 

thief. If the jury could not draw that inference or were unwilling to draw it then the only 

choice the jury had was to acquit the appellant of all offences. 

211. In my judgment they would not have done that. Falling back on the Crown’s case alone the 

jury in my judgment would inevitably have convicted. What then does “inevitable” mean in 

this context? 

212. Section 13 of the Court of Appeal Act provides that: 

“13. (1) After the coming into operation of this section, the court on any 

such appeal against conviction shall allow the appeal if the court 

thinks that the verdict should be set aside on the grounds that - 

(a) under all the circumstances of the case it is unsafe or 

unsatisfactory;  

(b) it is unreasonable or cannot be supported having regard 

to the evidence;  

(c) there was a wrong decision or misdirection on any 

question of law or fact;  

(d) in the course of the trial, there was a material illegality or 

irregularity substantially affecting the merits of the case; 

or  
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(e) the appellant did not receive a fair trial, 

and in any other case shall dismiss the appeal:  

Provided that the court may, notwithstanding that it is of the 

opinion that the point raised in the appeal might be decided in 

favour of the appellant, dismiss the appeal if the court considers 

that no miscarriage of justice has actually occurred.  

(2) Subject to the provisions of this Part of this Act the court shall, 

if it allows the appeal against conviction, quash the conviction 

and direct a judgment and verdict of acquittal to be entered, or, 

if the interests of justice so require, order a new trial at such 

time and place as the court may think fit.”  

 

213. While many of the cases concerned with the application of the proviso do speak to the need for 

the court to be satisfied that the jury would ‘inevitably’ have convicted notwithstanding the 

judicial error, there is not in my judgment anything magical or defining by the use of the term. 

It is simply a judicial formulation that encompasses the notion that jurors are reasonable and 

are expected to act reasonably in the discharge of their duty to the administration of justice. 

Reasonable people make reasonable common sense decisions. 

214. As would appear from some authorities other words and phrases are used. So for example, in 

Lundy v R [2013] UKPC 28 the court said “Inevitably” did not mean anything other than 

reasonable. In Lundy the court said:  

“[160] The present position about the application of the proviso in 

New Zealand has now been authoritatively stated in Matenga. 

Blanchard J said ([2010] 2 LRC 36 at [31]): 

'… having identified a true miscarriage, that is, 

something which has gone wrong and which 

was capable of affecting the result of the trial, the task of 

the Court of Appeal under the proviso is then to 

consider whether that potentially adverse effect on the 

result may actually, that is, in reality, have occurred. (A 

“substantial” miscarriage is one which in substance, 

that is, in reality, affected the result of the trial.) The 

court may exercise its discretion to dismiss the appeal 

only if, having reviewed all the admissible evidence, it 

considers that, notwithstanding there has been a 

miscarriage, the guilty verdict was inevitable, in the 

sense of being the only reasonably possible verdict, on 

that evidence. Importantly, the court should not apply 

the proviso simply because it considers there was 

enough evidence to enable a reasonable jury to convict. 

In order to come to the view that the verdict of guilty 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23LRC%23sel1%252010%25vol%252%25year%252010%25page%2536%25sel2%252%25&A=0.7807888538250897&backKey=20_T28580433209&service=citation&ersKey=23_T28580433202&langcountry=GB
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was inevitable the court must itself feel sure of the guilt 

of the accused …' (Blanchard J's emphasis.) 

[161] This approach accords with that which the Board has 

consistently adopted in deciding whether the proviso should be 

applied. A summary of the governing principles is most conveniently 

to be found in the judgment of Lord Hope in Stafford v State [1999] 1 

LRC 91 at 97, where he said: 

'The test which must be applied to the application of the 

proviso is whether, if the jury had been properly 

directed, they would inevitably have come to the same 

conclusion upon a review of all the evidence: 

see Woolmington v DPP [1935] AC 462 at 482 per Lord 

Sankey LC. In Stirland v DPP [1944] 2 All ER 13 at 

15 Lord Simon said that the provision assumed “a 

situation where a reasonable jury, after being properly 

directed, would, on the evidence properly admissible, 

without doubt convict”. As he explained later on the 

same page, where the verdict is criticised on the ground 

that the jury were permitted to consider inadmissible 

evidence, the question is whether no reasonable jury, 

after a proper summing up, could have failed to convict 

the appellant on the rest of the evidence to which no 

objection could be taken on the ground of its 

inadmissibility. Where the verdict is criticised on the 

ground of a misdirection such as that in the present 

case, and no question has been raised about the 

admission of inadmissible evidence, the application of 

the proviso will depend upon an examination of the 

whole of the facts which were before the jury in the 

evidence.' 

[162] It is, of course, clear that references by Viscount Simon 

in Stirland must be read in light of the current understanding that it is 

the appellate court's own judgment on the question of the safety of the 

conviction that is critical. Expressed simply, before the proviso could 

be applied, the Board would have to feel sure of the appellant's guilt 

and be satisfied that a guilty verdict was inevitable. After careful 

consideration of all the matters which have been canvassed on behalf 

of the respondent, the Board could not be so satisfied.” 

215. More so, the word inevitable does not have the force of a statutory construct. In Rex v Haddy 

[1944] K.B. 442  Humphreys J said, 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23LRC%23sel1%251999%25vol%251%25tpage%2597%25year%251999%25page%2591%25sel2%251%25&A=0.5464677234857652&backKey=20_T28580433209&service=citation&ersKey=23_T28580433202&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23LRC%23sel1%251999%25vol%251%25tpage%2597%25year%251999%25page%2591%25sel2%251%25&A=0.5464677234857652&backKey=20_T28580433209&service=citation&ersKey=23_T28580433202&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23AC%23sel1%251935%25tpage%25482%25year%251935%25page%25462%25&A=0.7608089629504715&backKey=20_T28580433209&service=citation&ersKey=23_T28580433202&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251944%25vol%252%25tpage%2515%25year%251944%25page%2513%25sel2%252%25&A=0.17592178660650437&backKey=20_T28580433209&service=citation&ersKey=23_T28580433202&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251944%25vol%252%25tpage%2515%25year%251944%25page%2513%25sel2%252%25&A=0.17592178660650437&backKey=20_T28580433209&service=citation&ersKey=23_T28580433202&langcountry=GB
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“…If, however, the court in such a case comes to the conclusion that, 

on the whole of the facts and with a correct direction, the only 

reasonable and proper verdict would be one of guilty, there is no 

miscarriage of justice, or at all events no substantial miscarriage of 

justice within the meaning of the proviso." That statement of-the law 

has stood for thirty-five years and, so far as we are aware, has never 

been the subject of adverse comment, though judges in giving the 

decisions of the Court of Criminal Appeal have used varying language 

and many different expressions, including the word "inevitably" 

which does not occur for the first time in the opinion of Viscount 

Sankey in Woolmington's case. We are convinced that it was not the 

intention of the Lord Chancellor in that case, or of the other members 

of their Lordships' House who concurred in his opinion, to lay down 

any different interpretation of the expression "miscarriage of justice."  

Having considered the facts of this case and the evidence given at the 

trial, which was overwhelming on the question of identity, and the 

whole of the summing-up which, apart from the one passage 

complained of, was fair and accurate, we are satisfied that no 

reasonable jury properly directed throughout would, or could, have 

come to any other conclusion than that to which they did come and 

that no miscarriage of justice has actually occurred. We, accordingly, 

dismiss the appeal.” 

Inevitable is not a statutory construct. It is what is reasonable. Jurors are required to make 

reasonable verdicts. Jurors are reminded that in accordance with the oath they took they are to 

use their common sense and acting reasonably they are required to return a true verdict 

according to the evidence. Reason and commonsense must govern the verdict.  

216. In my judgment, on the case for the Crown, reason and commonsense would have dictated one 

conclusion and that is that the appellant was guilty of the theft and murder. 

What does the case for the Crown reveal? 

217. The Crown’s case: It must be remembered that the appellant Mckenzie had within two days of 

the murder and armed robbery secreted the phone belonging to the deceased. Then he entered 

into an illicit transaction for the sale of the phone to Kendia Farrington for the sum of 150 

dollars. What is most significant is that Kendia Farrington was charged with the offence of 

receiving the phone belonging to the deceased and she confessed her guilt by pleading guilty 

to the offense of receiving the phone. That meant that she was satisfied that the phone the 

subject of the receiving charge was stolen when she purchased it from the appellant. She 

pleaded guilty and was put on community service and that is what prompted the Dion Bethel 

to say to her, he is brother Mckenzie should never have sold her the phone. This was a most 

damning piece of evidence which would have entitled the jury and the judge in having regard 

to the circumstances of the case, (as is spelt out in section 91) to determine if there was 

evidence from which to draw the inference that the appellant was the thief and not the 
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receiver. On the evidence there was a receiver, and only one. It was Kendia Farrington, who 

admitted her guilt. She had pleaded guilty to the offence and was sentenced according to law. 

She gave an acceptable explanation as to how she came to be in possession of the murdered 

man’s phone within two days of the armed robbery and murder. The jury was entitled to 

consider ‘according to the circumstances of the case’ the appellant as the person who sold her 

the phone and who was in recent possession, was the thief (and not just the receiver) and ergo 

the murderer. Furthermore, if the jury came to the conclusion that he lied about how he came 

to possess the phone, as I think they did, they must have been satisfied that he did so 

deliberately to conceal his involvement in the murder because if he had come into possession 

of the phone innocently then that was an explanation he could easily have given, as he was 

bound to do. But he did not do so because he could not.  

218. In the circumstances, it seems to me that given his deliberate lies, his association with Dion 

Bethel, his brother, the shortness of the timeline, and the Kendia Farrington conviction for 

receiving the telephone, and most significantly, on the evidence no one but the appellant had 

possession of the phone after it was taken from the deceased and he gave no reasonable 

explanation as to how he came to possess it, the only reasonable, commonsense inference to 

be drawn in those circumstances by the jury is that Mckenzie was the thief and ergo the 

murderer. 

219. Asking oneself, what as a matter of commonsense would a reasonable jury faced with these 

fact decide? Would they decide that the appellant was a receiver and not a thief? The answer 

in my opinion is obvious. To my mind the only reasonably possible verdict on the case for the 

prosecution is that the appellant was the thief and ergo the armed robber and the murderer. 

220. Even though the point was not made in argument, there is more compelling reason why in my 

judgment the jury would have convicted even if the judge had given the proper direction. 

221. Before proceeding further, I need to review the evidence of the defense in the case which in 

my judgment connects the appellant Mckenzie to the murder and armed robbery. 

222. I turn first to the confessions of Dion Bethel as revealed in the transcript of the evidence in 

chief of Inspector Hart:  

“1. the 22nd of December, 2014; do you recall that date. 

2 A. Yes, sir. 

3 Q. Tell the Court what, if anything, took 

4 place on this date in respect to the matter before the 

5 Court. 

6 A. While on duty at the Central Detective Unit, I 

7 interviewed the suspect Dion Bethel, alias Bressie, 

8 under caution. This Interview was video recorded in the 
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9 interview suite at CDU. I asked him a series of 

10 questions in relation to him causing the death of 

11 Sergeant Wayne Rolle. I asked him if he have any 

12 knowledge of this he replied, yes. I asked him if he 

13 wIsh to give a detail caution statement outlining his 

14 story, he replied yes. I then asked him if he wish to 

15 read and sign the notes, he replied yes. 

16 Q. Now, Inspector Hart, before we move on, you 

17 mentioned the name Dion Bethel, alias Bressie, if you 

18 were to see that person would you be able to identify 

19 him? 

20 A. Yes, sir. He is to my left in the yellow and 

21 blue stripe shirt, short sleeves. 

22 MR. JOHNSON: May the record reflect that the 

23 witness has identified Dion Bethel. 

24 THE COURT: So reflected. 

25 BY MR. JOHNSON: 

26 Q. Now, Inspector Hart, you mentioned that you 

27 recorded a record of interview from the defendant 

23 Dion Bethel, you also mentioned that he read and signed 

29 that document. My question to you now is, if you were 

30 to see that document today, would you be able to 

31 identify it? 

32 A. Yes, sir. 

1 Q. How would you be able to identify it? 

2 A. It is in my handwriting, my signature, the 

3 officer present, Sergeant Evans’s signature, and the 

4 suspect signature. 

5 MR. JOHNSON: My Lord, if there is no 

6 objection, may the witness be shown the document. 
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7 THE COURT: The record of interview? 

8 MR. JOHNSON: Yes, my Lord, of Dion Bethel. 

9 THE COURT: Show it to Counsel. 

10 BY MR. JOHNSON: 

11 Q. Officer Hart, do you recognize that document? 

12 A. Yes, sir, I do. 

13 Q. What can you tell the Court about that 

14 document? 

15 A. This is the document that I spoke about. It 

16 is in my handwriting, to the bottom is my signature. 

17 Q. Show my Lord your signature please. 

18 A. This is my signature, Officer Evans’ 

19 signature, the suspect signature. My handwriting. My 

20 signature, Officer Evans’ signature, the suspect I spoke 

21 about, his signature (indicating) - 

22 MR. JOHNSON: My Lord, if there is no 

23 objection, may what record of interview be marked as an 

24 exhibit in these proceedings? 

25 THE COURT: KM-11. 

26 (Exhibit KM—11 marked and received) 

27 MR. JOHNSON: My Lord, if there are no 

28 objections, may the witness be allowed to read the 

29 entirety of that document into evidence. 

30 THE COURT: Any objection, Counsel? 

31 MS. MAJOR: None at this point, my Lord. 

32 THE COURT: Carry on Inspector Hart. 

1 THE WITNESS: “You are suspected of causing 

2 the death of Sergeant 1475 Wayne Rolle by shooting him 

3 while seated in his vehicle on Durham Street. You are 

4 not obliged to say anything unless you wish to do so, 
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5 and that whatever you say may be given in evidence. You 

6 are also permitted at your own expense to retain and 

7 instruct a legal representative of your choice and have 

8 private communication with him or her. 

9 “You understand what I have explained to you? 

10 “Yes, sir. 

11 “Do you have any problem continuing this 

12 interview without your lawyer present. 

13 “No, sir. 

14 “Do you know of the incident that I am 

15 speaking about? 

16 “One night me and my brother. 

17 “So you are saying that you do know about it? 

18 “Yes, sir. 

19 “Do you want to give me a caution statement 

20 outlining to me your side of the story? 

21 “Yes, sir. 

22 “Do you want to read and sign the notes? 

23 “Yes, sir”. 

24 And the signature of the suspect, Sergeant 

25 Evans’ signature and my signature. And each answer was 

26 also initialed. 

27 BY MR. JOHNSON: 

28 Q. Now you mentioned a statement, can you say 

29 whether or not that was actually done? 

30 A. Yes, sir. 

31 Q. And if you were to see that document would you 

32 be able to identify it? 

1 A. Yes, sir, I would. 

2 Q. And how would you be able to identify it? 
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3 A. It is in my handwriting and my signature and 

4 officer Evans who was present, his signature, and the 

5 suspect’s signature. 

6 MR. JOHNSON: My Lord, if there are no 

7 objections, may the witness be shown the document. 

8 MS. MAJOR; No objection. 

9 BY MR. JOHNSON: 

10 Q. Officer Hart, what can you tell me about that 

11 document? 

12 A. This is the document I spoke about in my 

13 handwriting. This is Dion Bethel’s signature, my 

14 signature and Officer Evans’ signature. My handwriting 

15 to the bottom. Dion Bethel’s signature. And at the end 

16 of it my signature, Sergeant Evans’ signature, the 

17 certificate that he wrote him, his signature, my 

18 signature, Sergeant Evans’ signature (indicating). 

19 MS. JOHNSON; My Lord, if there is no 

20 objection, may that document be marked as an exhibit in 

21 these proceedings? 

22 MS. MAJOR: No objection. 

23 THE COURT: KM—12. 

24 (Exhibit KM—12 marked and received) 

25 MR. JOHNSON: My Lord, may the witness be 

26 allowed to read that document in its entirety? 

27 THE COURT: Yes, Inspector Hart. 

28 THE WITNESS: Statement starts 3:47 p.m. 

29 “I Dion Bethel wish to make a statement. 

30 want someone to write down what I say. I have been told 

31 that I need not say anything unless I wish to do so and 

32 whatever I say will be given in evidence’. 
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1 Signed. The statement starts. 

2 “That night me and my brother was home he 

3 told me come walk with him by his girlfriend. So me 

4 and him started to walk on East Street, he cut off 

5 Lifebuoy Street to go Collins Avenue, as we entered 

6 Collins Avenue we walk through Columbus School yard then 

7 we walk straight across the park through the next 

8 corner. We soon reach to the end of the corner, we walk 

9 through the corner at the churoh then a short—cut that 

10 take you to the back of the church to the parking lot. 

11As we come out the parking lot my brother run up to this 

12 jeep. The same time he run up to this jeep all I see is 

13 when the person in the jeep pass him something. After 

14 the person pass him something I was about to walk up to 

15 the jeep, same time two shots gone off. So when I make 

16 it to the jeep I see a woman and a man. The same time 

17 my brother hit me and say let’s go. Then we went back 

18 the same way on the side of the church where we did come 

19 then we run the same way and gone back home. 

20 “When I say “we” I mean my brother ‘Skeva’ 

21 Kevin McKenzie. When I reach home he gone he own way. 

22 I did see him the next day coming down to that evening. 

23 After that he was just coming around in the night and 

24 then before the police did catch him and he been coming 

25 around numerous a time. 

26 “Then that Friday night the police did come by 

27 his house and when I come outside I see Skeva cuff.” 

28 And at the bottom is the certificate. 

29 “I have read the above statement. I have 

30 been told that I can add, alter or correct anything I 
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31 wish. This statement is true. I made it of my own free 

32 will” 

1 “Dion Bethel. Sergeant Evans, Inspector 

2 Hart.” 

3 BY MR. JOHNSON: 

4 Q. Very well. Now, Inspector Hart, was the 

5 recording of the record of interview and statement under 

6 caution videotaped? 

7 A. Yes, sir, it was. 

8 Q. And can you tell the Court what the process 

9 is with respect to the videotaping of the accused 

10 person? 

11 A. Once you go in the interview suite, the video 

12 taping is continuous, you just record the time that you 

13 start and the time that you end. And the tape will be 

14 produced -— this would be produced by someone in the 

15 technical department. 

16 MR. JOHNSON: My Lord, if there are no 

17 objections, may the Court be allowed to view KM—lU in 

18 its entirety. 

19 THE COURT: KM—10, is the? 

20 MR. JOHNSON: The record of interview and the 

21 statement under caution with respect to Dion Bethel. 

… 

… 

3 BY MR. JOHNSON 

4 Q. Now, after you would have recorded the 

5 statement under caution from defendant Dion Bethel, 

6 did you do anything else with the matter now before the 

7 Court. 
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8 A. Yes, I did, I recorded a record of interview 

9 from the suspect Dion Bethel. 

10 Q. And if you were to see that document would you 

11 be able to identify it? 

12 A. Yes, sir, it is in my handwriting, my 

13 signature, the officer who was present, Sergeant Evans’ 

14 signature and Dion Bethel’s signature. 

15 Q. And can you say to the Court why this 

16 additional record of interview was recorded? 

17 A. I did this record of interview with the 

18 suspect because I had some pertinent questions that was 

19 left out that I had information about, and I wanted 

20 clarity on the information and what he had to say about 

21 it, involving the incident. 

22 MR. JOHNSON: My Lord, if there are no 

23 objections, may the witness be shown a document. 

24 THE COURT: Yes. 

25 BY MR. JOHNSON: 

26 Q. What can you tell the Court about that 

27 document, Inspector Hart? 

28 A. This is the second record of interview that 

29 I spoke about. It is in my handwriting, my signature 

30 is at the bottom, the suspect’s signature to the 

31 bottom and Sergeant Evans’ signature to the bottom. And 

32 at end of it my signature, the suspect’s signature and 

1 Sergeant Evans’ signature(indicating). 

2 THE COURT: Yes. 

3 MR. JOHNSON: My Lord, it there are no 

4 objections, may that document be marked and entered as 

5 an exhibit in this proceedings, KM—13. 
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6 THE COURT: Yes. KM—13. 

7 (Exhibit KM—13 marked and received) 

8 THE COURT: Yes, Mr. Johnson. 

9 MR. JOHNSON: My Lord, may the witness be 

10 allowed to read that document in its entirety? 

11 THE COURT: Yes, Inspector Hart. 

12 THE WITNESS: “Interview of Dion Bethel. 

13 “I must remind you that you are still under 

14 caution. That is, you are not obliged to say anything 

15 unless you wish to do so, and that whatever you say may 

16 be given in evidence. 

17 “Do you understand what I have explained to 

18 you? 

19 “ Yes, sir. DB. 

20 “You mention earlier that you was with 

21 your brother that night. Do you recall what night it 

22 was? 

23 “I cannot say what date but it was on a 

24 Thursday cause I came out that Wednesday; then I was 

25 in fear for my life that is why I ain’t tell the 

26 police because my brother done tell me what he ga do to 

27 me. DB. 

28 “Okay. The persons you saw in the jeep could 

29 you say if they were male or female? 

30 “A male and a female. DB. 

31 “Where was the male seated? 

32 “He was sitting in the front seat and the 

1 female in the back seat. DB. 

2 “Is it safe to say that the object that you 

3 saw being given to your brother was a Samsung cell 
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4 phone? 

5 “Yeah, when we reach I see him with this 

6 something in his hand and it was a phone and das the 

7 same phone he got from the jeep. DB. 

8 “Now when ybu was about to approach the jeep 

9 did you see your brother shoot the male in the front 

10 seat? 

11 “All I hear is two shots. DB. 

12 “Did you see your brother with a handgun? 

13 “Yes, sir. DB. 

14 “Did he point it in the direction of the male? 

15 “He pointed in the jeep and when he did that 

16 two shots gone off ‘Boom Boom’. DB. 

17 “What type of gun your brother had? 

18 “Say itTs a 9. DB. 

19 “Okay. Do you know what he did with this cell 

20 phone? 

21 “No, sir. DB. 

22 “Do you knbw who the man was inside the 

23 jeep? 

24 “I did not know at the time when the incident 

25 happened. DB. 

26 “You knew later? 

27 “When I did hear it on the news. DB. 

28 “What you heard? 

29 “I heard an officer had been shot in a jeep. 

30 Then I put one and two together and say this is the same 

31 Officer Rolle my brother had a vibe with before. They 

32 had a case together. DB. 

 “What happened to that case? 
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2 ‘He won the case. DB. 

3 “When was this? 

4 “I do not really know the date, but he win it 

5 two or three months ago. DB. 

6 “So are you saying that your brother 

7 intentionally shot Officer Rolle? 

8 “That must be the intention two shots gone 

9 off. DB. 

10 “I have information that this case was 

11 appealed and was soon to start. What do you have to say 

12 about that? 

13 “Yeah, the officers from CDU give him an 

14 appeal paper. 08. 

15 “Do you know exactly when this was about to 

16 start? 

17 “No, sir. DB. 

18 “7 have information that while walking through 

19 Columbus Primary your brother was on the phone. What do 

20 you have to say about this? 

21 “Yes, sir. DB. 

22 “Do you know who he was talking to? 

23 “No, sir. DB. 

24 “1 have information that he was directed to 

25 Officer Rolle’s location to kill him. What do you have 

26 to say? 

27 “Yes, sir, that’s how it come that’s why he 

28 told me to go with him by his girlfriend Keva; if he did 

29 tell me that I was not going with him. DB. 

30 “What is your brother cell phone number? 

31 “I ain’t know the cell phone number. 
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32 “Did you take anything from the female that 

1 was in the jeep? 

2 “Me? No, sir. DB. 

3 “Did your brother tell you what he was going 

4 to do? 

5 “No, sir. If he did I was not gem with 

6 him, DB. 

7 “Did you have a gun? 

8 “No, sir. DB. 

9 “Did you tell anyone about this incident? 

10 “All I did was tell my mudda Skeva shot 

11 someone but she tell me, well if you get lock up what to 

12 do. She always telling me do not go down for him das 

13 why I telling you all what I know. DB. 

14 “What is your mother’s name? 

15 “Sandra Smith. DB. 

16 “Do you want to read and sign my notes? 

17 “Yes, sir. DB.” 

18 His signature is at the bottom, my signature 

19 and Officer Evans’ signature. 

223. There can be no doubt that during the investigative stage Dion Bethel made confessions in 

several interviews and in a recorded statement in which he chronicled the events of that fateful 

night as it pertains to him and his co accused his brother, the appellant McKenzie. 

224. As a matter of law, a man confesses for himself but before a jury can convict a man on a 

statement or alleged confession they must be told and they must be satisfied, among other 

things, that the confessions are true. By their verdicts the jury must have been satisfied that the 

confessions were true. The statements could not be used as admissible evidence against the 

appellant McKenzie as long as they remained out of court statements. 

225. However, when the appellant Dion Bethel elected to give evidence on oath in the main trial his 

statement and confession took on a different character and to the extent he may have admitted 

making the statements contained in various confession while on oath they could be used as 

evidence against his co accused if the jury were satisfied that they were true. And if true the 
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verdict would have been inevitable in whatever sense. See R v Leonard Rudd (1948) 32 Cr. 

App. R. 138 the headnote of which reads: 

“The recognised and universal principle of law that, whereas a 

statement made in the absence of the accused person by a co-

defendant cannot be evidence against the accused person, yet if that 

co-defendant goes into the witness-box and gives evidence in the 

course of a joint trial, then his sworn evidence becomes evidence for 

all purposes in the case including that of being evidence against the 

accused person, has been in no way altered or detracted from by the 

decision in Meredith and Others (1948), 29 Cr. App. R. 40. The 

headnote to that case correctly states a course which it may be 

desirable to adopt in directing the jury on a joint trial in certain cases, 

but does not purport to abrogate from the above-mentioned accepted 

principle.” 

226. In the course of the judgment Humphrey, J states: 

“Ever since this Court was established it has been the invariable rule 

to state the law in the same way—that, while a statement made in the 

absence of the accused person by one of his co-defendants cannot 

be evidence against him, if a co-defendant goes into the witness-box 

and gives evidence in the course of a joint trial, then what he says 

becomes evidence for all the purposes of the case including the 

purpose of being evidence against his co-defendant. That is the law as 

we have always understood it, and there is ample authority to that 

effect, and most assuredly Meredith and Others ( supra ) said nothing 

to the contrary.” 

227. I now turn to a portion of the evidence of Dion Bethel given on oath especially the cross- 

examination by Crown Counsel. 

“5 CROSS-EXAMINATION BY MS. FRAZIER: 

6 Q. Good afternoon, Mr. Bethel. 

7 A. Good afternoon. 

B Q. Do they call you Bressy? 

9 A. They call me all type of name. 

10 Q. The question is, do they call you Bressy? 

11 A. Yes, ma’am. 

12 Q. And your brother is called Skeva, correct? 

13 A. Yes, ma’am. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944028796&pubNum=999&originatingDoc=I1D0BB480E4B911DAB61499BEED25CD3B&refType=UC&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944028796&pubNum=999&originatingDoc=I1D0BB480E4B911DAB61499BEED25CD3B&refType=UC&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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14 Q. Now, on the 22nd of December, 2014, you would 

15 have given two record of interviews and the statement, 

16 correct? 

17 A. Yes, ma’am. 

18 Q. And you would have signed all three of those 

19 documents, correct? 

20 A. Yes, ma’am. 

21 Q. Now, first question, you told the police 

22 during your statement, I’m dealing with your statement 

23 now, in your statement you would have told the police 

24 that as you come out the parking lot my brother run up 

25 to the jeep? 

26 A. No, ma’am. 

27 Q. You didn’t say that? 

28 A. No, ma’am. 

29 Q. Hear the question, all I want to know right 

30 now, we are going to go back into the second part as to 

31 why you said what you said. So my question now is did 

32 those words come out of your mouth? 

1 A. I never said that. The officer put that 

2 together, they beat me and make me said all them things 

3 in the interview. 

4 Q. So, is it correct now for me to say that 

5 you’re saying that those words never came out of your 

6 mouth? 

7 A. They never came out my mouth. This what the 

8 officers put together and make me sign and said it, 

9 Ms. Frazier. 
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10 Q. So, the officers would have write your 

11 statement up and make you sign? 

12 A. The officers write up the statement. 

13 Q. And made you sign? So those word never came 

14 out of? 

15 THE COURT: Just answer the question, if it 

16 actually came out of your mouth? 

17 THE ACCUSED: Yes, ma’am. 

18 BY MS. FRAZIER: 

19 Q. So it came out of your mouth that, 

20 “As we come out of the parking lot my brother run up to 

21 the jeep?” Those words came out of your mouth? 

22 A. Yes, ma’am. 

23 Q. And then you said, “At the same time he run up 

24 to the jeep, I see when the person in the jeep pass him 

25 something.” Those are the words that came out of your 

26 mouth? 

27 A. Everything that been said on the record of 

28 interview they inform me what to say and I say exactly 

29 what was on the paper. 

30 Q. Right. I understand that, I’m going to get to 

31 that. All I want to know whether those word were 

32 uttered out of your mouth? 

1 A. Yes, ma’am. 

2 Q. Now, did you also say that, “After the person 

3 pass him up something is about to walk up to the jeep 

4 two shots gone off.” Did those words come out of your 

5 mouth? 
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6 A. Yeah, they come out my mouth too. 

7 Q. “I see a women and a man” —— when you went to 

8 the jeep you saw a women and man, did these words come 

9 out your mouth? 

10 A. They come out my mouth. 

11 Q. “The same time my brother hit me and say let’s 

12 go”, those words came out of your mouth? 

13 A. Yes, ma’am. 

14 Q. You said, “Before the police did catch him”, 

15 meaning you brother “he been coming around numerous 

16 times. That Friday night the police did come by his 

17 house and when I come outside I see Skeva cuff”, those 

18 words came out of your mouth? 

19 A. Yes, ma’am. 

20 Q. And you would agree during your evidence in 

21 chief you would have told the Court that on day of you 

22 arrest when you came outside you saw Kevin, Skeva cuff, 

23 you said that correct? 

24 A. Yes, you rephrase the question over and say 

25 what have been said on the record of interview. You 

26 said when you come out my house I never get lock up at 

27 my house, I get lock up at Trevor house. 

28 Q. You said then, “That night the police did come 

29 by his house and when I come outside I see Skeva cuff.” 

30 Didn’t specify which house you say his house? 

31 A. Yes, ma’am. 

32 Q. Those words came out of your mouth, correct? 

1 A. Yes, ma’aru. 
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2 Q. Now, the second record of interview, you took 

3 a second record of interview, correct? 

4 A. I took numerous record of interview of 

5 interviews. 

6 Q. Now, did you say to the police, “I cannot say 

7 the date but it was a Thursday ‘cause J come out that 

8 Wednesday”? 

9 A. Yes, ma’an. 

10 Q. Those words came out of your mouth. And you 

11 would agree in your evidence in chief you would have 

12 said the exact same thing, correct? 

13 A. Yes, ma’am. 

14 Q. Then you said, “Then I was in fear for my life 

15 that is why I en tell the police because my brother done 

16 tell me what he ga do to me.” Did you tell the police 

17 that? 

18 A. All those words came out of my mouth and the 

19 police inform me to say exactly what they want me to 

20 say. 

21 Q. Now, did you also told the police, “yeah when 

22 we reach I see him with something in his hand and it was 

23 a phone and it was the same phone he get from the jeep”, 

24 did you tell the police that? 

25 A. Everything they force me to say. 

26 Q. And did you tell the police when they ask, 

27 “what type of gun your brother had?” You said, “say 

28 it’s a 9”. 

29 A. That is what they inform me to say, say it’s a 
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30 9. 

31 Q. Now, let’s deal with what your allegation is 

32 now. You said the police told you to say all of this? 

1 A- The police inform me when I get lock up in CDU 

2 the police beat me and violate my rights and I was in 

3 fear for my life and I do anything they say they was 

4 gone let me out. I never been in no trouble like this 

5 in my life, this my first time. 

6 Q. Now, you said who was the police that informed 

7 you of all of this? 

B A. Mr. Evans and Mr. Hart and all of Fernander, 

9 all them was in this room. 

10 Q. So all of them was in the room telling you say 

11 this and say that? 

12 A. Mr. Evans and Mr. Hart was the officer 

13 informing me of everything. They just was saying one or 

14 two things too. 

15 Q. Say that again? 

16 A. Mr. Evans and Mr. Hart was informing me, but 

17 Fernander was letting them know what to do. 

18 Q. Right. So did they inform you that you just 

19 came out on Wednesday? 

20 A. No, ma’am. 

21 Q. Did they inform you that your mother name 

22 Sandra Smith? 

23 A. No, ma’am. They know what my mother name. 

24 Q. Okay, that is fine. But your mother name come 

25 from you though? 
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26 A. Yes, ma’am. 

27 Q. Now, did they tell you to say that you are in 

28 fear of your brother? 

29 A. I was in fear of the police. 

30 Q. You told them that? You said that in the 

31 interview? 

32 A. On the interview I said what they told me to 

1 say. When I got lock up I was in fear for my life from 

2 the police. 

3 Q. So you’re not in fear for your life for what 

4 you said your brother would do to you? 

5 A. He can’t do me nothing because me and my 

6 brother en on no bad terms. 

7 Q. Did these words come out of your mouth. “All 

8 I did was tell my mother “—-- when the question was 

9 asked, “Did you tell anybody about this incident?” You 

10 said, “All I did was tell me mother Skeva shoot someone, 

11 but she tell me well, if you get lock up what to do. 

12 she always telling me do not go down for him that is why 

13 I telling you all what I know.” Did those words come 

14 out of your mouth? 

15 A. They come out of my mouth, that is what the 

16 police inform me to say at the time I was lock up. I 

17 never see my mother when I was lock up. 

18 Q. So they tell you to say a message from your 

19 mother? 

20 A. Yes, ma’am. 

21 Q. That is fine. Now, let’s go to when you were 
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22 locked up. You said when you were locked up on the 20th 

23 you would have seen Skeva outside cuffed, correct? 

24 A. Yes, ma’am. 

25 Q. You said officers would have beaten you when? 

26 A. On the 22nd of December. 

27 Q. And it’s your evidence that they bagged you, 

28 slapped you, kicked you and the rest? 

29 A. Yes, ma’am. 

30 Q. Now, isn’t it correct that you would have 

31 visited the hospital on the 23rd? 

32 A. On the 23rd of December. 

228. During cross examination his confession was put to him and he admitted under oath that the 

words contained in the confessions, most of which detailed the involvement of the appellant 

McKenzie in the armed robbery of the phone and the killing of the police officer, came out of 

his mouth, but he sought to qualify his evidence by saying either that the police beat him or the 

words were put into his mouth by the police. 

229. Specifically at page 1143 lines 14-17:  

 “14.  Q. Now, on the 22nd of December, 2014, you would 

15 have given two record of interviews and the statement, 

16 correct? 

17 A. Yes, ma’am.” 

230. Then at page 1144 line 19 to page 1145  lines 12 he says: 

19 Q. So it came out of your mouth that, 

20 “As we come out of the parking lot my brother run up to 

21 the jeep?” Those words came out of your mouth? 

22 A. Yes, ma’am. 

23 Q. And then you said, “At the same time he run up 

24 to the jeep, I see when the person in the jeep pass him 

25 something.” Those are the words that came out of your 

26 mouth? 
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27 A. Everything that been said on the record of 

28 interview they inform me what to say and I say exactly 

29 what was on the paper. 

30 Q. Right. I understand that, I’m going to get to 

31 that. All I want to know whether those word were 

32 uttered out of your mouth? 

1 A. Yes, ma’am. 

2 Q. Now, did you also say that, “After the person 

3 pass him up something is about to walk up to the jeep 

4 two shots gone off.” Did those words come out of your 

5 mouth? 

6 A. Yeah, they come out my mouth too. 

7 Q. “I see a women and a man” —— when you went to 

8 the jeep you saw a women and man, did these words come 

9 out your mouth? 

10 A. They come out my mouth. 

11 Q. “The same time my brother hit me and say let’s 

12 go”, those words came out of your mouth? 

13 A. Yes, ma’am. 

 

231. Therefore, while the appellant Bethel on oath seeks to say the police put the words in his 

mouth he admits he said them. On the authority of Rudd the jury was entitled to reject 

Bethel’s qualifications and accept them as evidence against his co accused. The jury probably 

rejected his qualification as self-serving since the Crown’s position was that the confessions 

were given voluntarily and his mother put him up to it. 

232. The jury was directed as they normally are, that;  

‘as judges of the facts, you will collectively decide what evidence you 

accept and what evidence you reject. You are not obliged to accept all 

of what a person says. You may accept a part of what a person says 

and you may reject a part of what a person says…you alone are the 

judges of the facts in this matter and it is your view alone of the facts 

that matter.’ 
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233. Against that backdrop then it was open to the jury to accept that the appellant’s admissions 

under oath that his brother played the role outlined in his confessions as true and reject any 

suggestions that they were made involuntarily or were put into his mouth by police officers. 

234. In that case the jury would have convicted the appellant McKenzie as the evidence given by 

Dion Bethel on oath was evidence against him and it detailed his participation in the crimes. 

By their verdicts the jury probably accepted the confessions as true and convicted accordingly. 

235. In conjunction with the evidence led by the Crown the jury in my judgment inevitably would 

have convicted the appellant McKenzie if the judge had given the two fold direction on section 

91 of the Evidence Act. 

236. The case for the appellant McKenzie was that he was not involved in this matter no what. So 

he sought an acquittal. He did not ask for an alternative verdict of receiving. His association 

was innocent. The jury rejected his defense. 

237. I entertain no doubt about his guilt and jurors being reasonable would have found that the only 

reasonable verdict on the evidence was that the appellant was the thief and ergo the murderer 

and they would have drawn that inference as they did in the main trial. 

238. Jurors are required to act reasonably and judicially. In that context, if the jury is faced with a 

reasonable inference to draw then though they do not have to draw the inference they will 

draw it inevitably in the discharge of their duty to the administration of justice to act 

reasonably and judicially unless there is some compelling reason why they should not. 

239. Jurors are sworn to return a true verdict in accordance with the evidence. 

240. In the circumstances, I would apply the proviso and dismiss the appeal. 

241. The applications for leave to appeal out of time are dismissed. 

 

 

___________________________________________ 

The Honourable Sir Hartman Longley, P.  

 

 

CONCLUSION: The appeal of Kevin McKenzie is allowed by Barnett JA, and Evans JA.  His 

convictions and sentence are set aside. The appeal of Dion Bethel is dismissed and his convictions 

and sentence are confirmed. 

 

 

 

___________________________________________ 

The Honourable Sir Hartman Longley, P.  

 


