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Civil Appeal - Contract Law - Ejusdem Generis Rule - Mortgage Agreement  

The respondents entered into a contractual agreement with Osborne Higgs whereby they received 

a mortgage which was to be paid by the proceeds of the sale of lots within the mortgaged 

property. The appellant acted for the respondents as well as Higgs on the real property 

transactions and received monies on their behalf from the sale of the lots.  The mortgage 

payments were for a specified amount however the specified amount was increased without the 

approval or agreement of the respondents. The appellant also charged the respondents late fees 



2 
 

on outstanding payments which were not provided for in the mortgage agreement. The 

respondents commenced proceeding against the appellant for failure to account for monies 

entrusted to him and for damages for breach of contract, fraud and trust. The Chief Justice 

hearing the matter ruled inter alia, that the appellant was in breach of his duty to the respondent 

having unilaterally altered the provisions. The appellant appeals the ruling on the ground inter 

alia, that “the Learned Chief Justice erred in fact and in law in finding that “the words ‘or 

otherwise’ must be read ‘ejusdem generis’.” 

Held: appeal dismissed; costs to the respondent to be agreed or taxed. 

The trial judge was right to rule that the ejusdem generis rule applies and to restrict the use of ‘or 

otherwise’ to things of the same nature as those already mentioned.  

From the evidence at trial there was no agreement on signing the mortgage that a late fee was 

considered and no consideration for such an agreement. It is trite law the party promising to do 

something under an agreement receives some benefit or the other party accepts some detriment 

as the "cost" of the promise. 

 

Dunlop Pneumatic Tyre Co Ltd v Selfridge & Co Ltd [1915] A.C. considered 

Johnson v Edgware, Rly Co (1866) 55 ER 982 considered 

 

 

 

 

 

JUDGMENT 

 

 

Judgment delivered by the Honourable Mr Justice Roy Jones J.A: 

Introduction 

1. Michael Dean trading as Michael Dean and Company Attorneys at Law (“the appellant”) 

appeals the judgment of Barnett C.J (“the trial judge”) (as he then was) given on the 23 

December, 2014 where he ruled the appellant an attorney at law in The Bahamas breached 

his duty as trustee and in contract to Keziah Development Limited (“the first respondent”) 

and Alicia Pinder (“the second respondent”). The first and second respondents’ case against 

the appellant was for failure to account for $145,000.00 entrusted to him in addition to 

damages for breach of contract, fraud and trust. 
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The Proceedings in the Court Below: 

2. The appellant acted for the first and second respondents’ on three real property transactions 

and received on their behalf $145,000 less legal fees. The respondents complained the 

appellant refused to account for the money collected on their behalf and as trustee failed to 

pay the funds over to them. They also complained the appellant’s failures resulted in a 

breach of contract causing them loss and damage. 

3. Sometime in 2000 and 2001, the respondents contracted with Osborne Higgs (the deceased) 

to buy two tracts of land located in the Cowpen Road area of Nassau, The Bahamas. The 

deceased granted the respondents mortgages over the two properties at $71,250.00 each for 

a total of $142,500.00. 

4. The respondents and the deceased agreed the payment of the mortgages would come from 

the sales of sixteen lots in the two mortgaged properties. The appellant acted for both the 

respondents and the deceased. The proceeds from the sale of the lots were paid into the 

appellant’s law firm. The mortgages with the deceased were to be paid over a ten-year 

period of 26 biannual payments on each mortgage of $4,746.12. Sometime later, the 

deceased and the appellant increased the mortgage payments to $5,700.00 without the 

agreement of the respondents. The appellant also charged the respondents late fees on 

outstanding payments which were not provided for in the mortgage agreement. 

The Case for the Appellant 

5. The appellant’s case in the court below is that he accounted to the respondents for the funds 

received and has produced a report from an accountant supporting that. 

The Grounds of Appeal  

6. The grounds of appeal filed were as follows: 

1) “The Learned Chief Justice erred in fact and in law in 

finding that “the words ‘or otherwise’ must be read 

‘ejusdem generis’ In my judgment, that is restricted to 

other remedies given to a mortgagee by statue or 

agreement for example the right to appoint a receiver.” 

2) That the Learned Chief Justice erred in finding in fact and 

in law that "Unless a mortgage deed expressly provides for 

the payment of late fees a mortgagee is not entitled to 

impose late fee charges". "In the circumstances, the 

Defendant was in breach of his duty to the plaintiff to pay 

to the mortgagee late fees". 

3) That the Learned Chief Justice erred in law and in fact in 

ruling that the Plaintiffs requesting and obtaining 
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satisfaction of mortgages did not under the doctrine of 

Equitable Estoppel estopped them from later claiming 

reimbursement of the late fees. 

4) That the Learned Chief Justice erred in fact and in law in 

ruling that '"even if the mortgage deed contained a 

mistake, it was in breach of the Defendants duty to the 

plaintiff to unilaterally alter the provisions. He was only 

entitled to pay the sum specified in the mortgage deed and 

if it was a mistake then the mortgagee would have been 

obliged to seek rectification if the plaintiff did not agree. 

The Defendant could not prejudice the Plaintiffs position 

by unilaterally paying that which was not called for by the 

mortgaged deed". 

5) That the Learned Chief Justice erred in law and in fact in 

ordering the defendant to pay to the Plaintiffs the sum of 

$57,000.00 in respect of late fees in the action herein 

together with the deficit in installment payments on the 

mortgage. 

6) That the Learned Chief Justice erred in law and in fact in 

making the above rulings as same were not pleaded in the 

writ or statement of claim filed in this action and served on 

the Defendant”. 

7. In the hearing before us Mr. Edward Turner (“counsel for the appellant”) abandoned 

grounds four and six. Grounds one and two are considered together. 

Grounds of Appeal (1) and (2) 

(1) The Learned Chief Justice erred in fact and in law in finding that "the words 'or 

otherwise' must be read 'ejusdem generis' In my judgment, that is restricted to other 

remedies given to a mortgagee by statue or agreement for example the right to appoint a 

receiver”. 

(2) That the Learned Chief Justice erred in finding in fact and in law that "Unless a 

mortgage deed expressly provides for the payment of late fees a mortgagee is not entitled to 

impose late fee charges". "In the circumstances, the Defendant was in breach of his duty to 

the plaintiff to pay to the mortgagee late fees". 

8. The essence of the complaint in these two grounds of appeal concerns the trial judge’s 

interpretation of a clause in the mortgage deed. The contentious provision in the mortgage 

deed between the respondents and the deceased is contained at Clause 3(ii). 

“PROVIDED FURTHER NEVERTHELESS that if the 

Borrower shall observe and perform all the covenants and 
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stipulations herein contained and on the part of the Borrower 

to be observed and performed other that the aforesaid 

covenant for the repayment of Seventy-One Thousand Two 

Hundred Fifty (B$71,250.00) in the said currency and that no 

Act of Default as hereinafter defined shall have occurred the 

Lender will accept from the Borrower the repayment of the 

said sum by Twenty (20) six (6) monthly installment of Four 

Thousand Seven Hundred and Forty -Six Dollars and Twelve 

Cents (B$4,746.12 each being blended payments of principal 

and interest, the first of such installments to be paid on the 

30th day of June AD 2001 and each subsequent installment to 

be paid every six months thereafter until the whole of the 

principal sum with interest thereon at the rate aforesaid and 

all other moneys (if any) which may arise and become due 

hereunder shall have been paid and the Borrower shall make 

such payment on such dates and in the manner set out in this 

sub-clause the Lender will accept such payments referred to in 

this sub-clause and will not take any steps to obtain payment 

thereof by auction sale possession foreclosure or otherwise…” 

9. Here is what the trial judge said: 

“If the mortgagor fails to make payments as provided…the 

mortgagor is left to his usual remedies of sale, possession and 

foreclosure The words "or otherwise" must be read “ejusdem 

generis”. In my judgment, that is restricted to other remedies 

given to the mortgagee by statute or agreement for example the 

right to appoint a receiver…Unless a mortgage deed expressly 

provides for the payment of late fees a mortgagee is not 

entitled to impose late fee charges”. 

10. Counsel for the appellant submitted in the court below that the provision of “otherwise” in 

this clause gave the deceased the right to charge late payments of the mortgage. He now 

complains on appeal the judge below wrongly applied the ejusdem generis rule to this 

provision in the mortgage deed in ruling that as it is restricted to the other remedies in the 

mortgage and cannot be applied to charging late fees. He also complains that this rule 

applied by the trial judge is applicable only to interpreting statutes. 

11. But this is not necessarily the case. The learned authors of Halsbury Laws of England 

Volume 32 (2019) para 435 point out that: 

“Where the particular things named have some common 

characteristic which constitutes them a genus, and the general 

words can be properly regarded as in the nature of a sweeping 

clause designed to guard against accidental omissions, then the 

rule of ejusdem generis will apply, and the general words will 
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be restricted to things of the same nature as those which have 

been already mentioned; but the absence of a common genus 

between the enumerated words will not necessarily prevent a 

restricted construction of the general words if justified by the 

context. The ejusdem generis construction will be assisted if the 

general scope or language of the deed, or the particular clause, 

indicates that the general words should receive a limited 

construction3 or if an unlimited construction will produce 

some unforeseen loss to the grantor”. 

12. The application of the term “or otherwise” in a document was also considered in Johnson v 

Edgware, Rly Co (1866) 55 ER 982 where a railway company granted to the plaintiff a 

farming lease for 218 acres, through which the railway was to pass, for a term of twenty-

one years, determinable at the option of the landlord at the end of fourteen years. The lease 

contained the following proviso: 

“Provided always and it is hereby agreed, that in case any 

portion or portions of the said demised lands shall be required 

for the purpose of building, planting accommodation or 

otherwise…etc”. 

13. The railway company required without making compensation to the plaintiff some of the 

leased farm for their railroad. The land required went through the middle of the leased 

premises and necessarily interfered with the plaintiff’s cultivation. The plaintiff applied for 

an injunction preventing the railway company from taking possession without 

compensation. The court held that although the railway company was empowered to 

resume possession of any part of the land demised, in case it should be required by him " 

for the purpose of building, planting, accommodation or otherwise, this did not entitle the 

landlord to resume possession of land required by a railway company, so as to defeat the 

tenant's right to compensation. The court also took the view that the word "otherwise" was 

to be read as being ejusdem generis. Lord Romilly had this to say: 

“…it remains to consider whether this case comes within the 

words " or otherwise;" and I think it is quite clear that it does 

not. It cannot be denied that, where a person speaks of three 

purposes, " A., B. and C. or otherwise," the latter words refer 

to something ejusdem generis, and can only be applicable to 

things of the same character as those previously specified, or, 

in this case, something of the same character, as "building, 

planting or accommodation," though not coming precisely 

within the exact definition of those words. I am of opinion, 

therefore, that the case does not come within the words ‘or 

otherwise’”.[Emphasis ours] 
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14. We accept that the trial judge was right to rule that the ejusdem generis rule applies and to 

restrict the use of ‘or otherwise’ to things of the same nature as those already mentioned. 

There is no merit in the first ground. 

15. On the second related ground the appellant contends that although there is no specific 

provision for late fees the mortgage agreement contemplates there may be events which 

may arise which may cause other sums to be due to the lender. However, from the evidence 

at trial there was no agreement on signing the mortgage that a late fee was considered and 

no consideration for such an agreement. It is trite law the party promising to do something 

under an agreement receives some benefit or the other party accepts some detriment as the 

"cost" of the promise. 

16. In Dunlop Pneumatic Tyre Co Ltd v Selfridge & Co Ltd [1915] A.C. the court 

discussed the important requirement of consideration in a contract. In the words of Lord 

Parker of Waddington: 

“the appeal cannot succeed unless the undertaking was 

founded on a consideration moving from the appellants, and in 

my opinion, there was no such consideration.” 

17. In the absence of a specific late charges provision in the mortgage document or some 

consideration given or received by either party for the application of such a promise, we 

agree with the trial judge that the respondent was not in breach of duty in refusing to pay 

the late fee charges. This ground is also without merit and fail. We turn now to the third 

ground. 

Ground 3 - The Chief Justice erred in law and in fact in ruling that the Plaintiffs 

requesting and obtaining satisfaction of mortgages did not under the doctrine of Equitable 

Estoppel estopped them from later claiming reimbursement of the late fees. 

18. This ground of appeal is hopeless as the ruling by the trial judge raised no issue of 

equitable estoppel as complained of by the appellant. This ground fails. The final ground to 

be considered is ground five. 

Ground 5 - That the Learned Chief Justice erred in law and in fact in ordering the 

defendant to pay to the Plaintiffs the sum of $57,000.00 in respect of late fees in the action 

herein together with the deficit in installment payments on the mortgage. 

19. Under this ground the appellant contends the trial judge was wrong to award the sum of 

$57,193.73 to the respondent as this aspect of the claim was withdrawn. However, counsel 

for the appellant when challenged on this could not show us from the record where this part 

of the appellant’s claim was withdrawn. From the record, it is plain to us the trial judge 

invited the parties to submit to him on the quantum of damages to be awarded based on the 

accounting ordered by the court. There is no merit in this ground of appeal. 
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 Conclusion and Disposition 

20. For the reasons outlined above the appellant’s appeal against the judgment of the trial judge 

in the court below is dismissed with costs to the respondent to be agreed or taxed. 

 

 

_________________________________________ 

The Honourable Mr. Justice Jones, JA 

 

 

__________________________________________ 

The Honourable Madam Justice Crane-Scott, JA  

 

 

 

_________________________________________ 

The Honourable Mr. Justice Evans, JA 

    

 


