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judges to consider whether conditions could be imposed to minimize risk – Sections 4(2), 4(2A) 

and 4(2B) of the Bail Act – Part C offences - Part A factors   

 

The appellant was arraigned in the Freeport Magistrate’s Court on 13 September 2018 charged 

with murder and conspiracy to commit murder - two Part C offences. He was remanded to the 

Department of Corrections to await service of the VBI. On 26 March 2019 he was served with 

the VBI and further remanded to custody. On or about 8 May 2019 the appellant applied to the 

Supreme Court for pre-trial bail in respect of the said offences and denied bail. That application 
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was heard and denied by Hilton J. (the first judge). He was subsequently arraigned before a judge 

of the Supreme Court in Freeport, Grand Bahama on 22 July 2019 and given a pre-trial hearing 

date of 7 November 2019 and a substantive trial date of 6 April 2020.   

 

On 30 July 2019 the appellant made a second application to be admitted to pre-trial bail and was 

again refused bail. McKay J., (the second judge) in her written decision handed down on 22 

August 2019, found, inter alia, that there had been no change in circumstances since the earlier 

application and that there had been no unreasonable delay. She further adopted as her own the 

reasons of the first judge and proceeded to make similar findings and denying bail. The appellant 

appealed. 

 

Held:  appeal allowed. Decision of judge set aside. Appellant admitted to bail on terms and 

conditions. 

 

The section 4(2)(a) discretion and the section 4(2)(c) discretion operate as alternate routes to the 

grant of bail; this does not mean that the discretions to be exercised under each section may not 

be engaged in the course of the same bail application. Whether both discretions are in play in any 

given application will depend on the evidence before the judge and the basis on which the 

application is made. Where both sub-sections are engaged, the issues for the judge’s 

consideration are clearly separate and distinct. As the section itself implies, section 4(2)(a) 

requires the judge to consider whether there has been such unreasonable delay as will warrant the 

applicant being admitted to bail because his fair trial rights are in jeopardy. Section 4(2)(c) on 

the other hand requires the judge to have regard to “all the relevant factors”, none of which 

includes the issue of unreasonable delay.  

 

The two discretions are separate and distinct and should not be conflated. Depending on the 

evidence, they may both arise for consideration in the same application, but a “finding” that there 

has been no unreasonable delay ought never to be taken into account as “a relevant factor” when 

a judge is exercising his or her discretion under section 4(2)(c). A finding that there has been no 

unreasonable delay in proceeding to trial is not a relevant factor which a judge can properly take 

into account on a bail application when exercising the statutory discretion under section 4(2)(c) 

of the Bail Act. By not separating the delay finding from the other findings the judge’s ruling 

gave the unfortunate impression that she had conflated both discretions and erroneously taken 

into account a consideration which she ought not to have taken into account. In the 

circumstances the Court found that the judge’s ultimate decision to deny bail to the appellant 

under section 4(2)(c) was flawed, unreasonable and plainly wrong.  

 

The learned judge also failed to demonstrate that she had independently taken into account as a 

relevant factor, the possibility of imposing appropriate conditions which could eliminate the risks 

and threats posed by the appellant as she found them, she fell into error in the exercise of her 

discretion under section 4(2)(c) of the Act and her decision to refuse bail was unreasonable and 

plainly wrong.  

 

Attorney General v. Bradley Ferguson et al SCCrApp. Nos. 57. 106, 108 & 116 of 2008 

mentioned 
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Birkett v. James [1978] AC 297 at 317 mentioned                 

Cordero McDonald v. The Attorney General SCCrApp. No. 195 of 2016 applied 

Dwayne Heastie v. The Attorney-General SCCrApp. No. 261 of 2015 mentioned 

Jevon Seymour v. The Director of Public Prosecutions SCCrApp. No. 115 of 2019 considered       

Hurnam v The State [2006] 3 LRC 370 mentioned 

Kyle Farrington v. The Director of Public Prosecutions SCCrApp. No. 80 of 2019 mentioned 

Michael Mackey and Edward Johnson v. Regina SCCrApp. Nos. 288 & 289 of 2015 applied      

Patton and Stubbs v. Commissioner of Police (unreported) Bahamas Supreme Court Suit Nos. 

149 & 150 of 1992 considered 

Paul Frazier v. D. Sgt. Dames (unreported) Bahamas Supreme Court Suit No. 80 of 1988 

considered 

 

 

 

 

______________________________________________________________________________ 

 

REASONS FOR DECISION 
______________________________________________________________________________ 

 

Judgment delivered by The Honourable Madam Justice Crane-Scott, JA:    

Introduction      

1. This appeal involved a review of a Supreme Court judge’s discretion denying pre-trial bail to 

the appellant after hearing his repeat application to be admitted to bail for the offences of 

murder and conspiracy to murder - two Part C offences for which it is not usual to grant bail.   

 

2. The appellant challenged the reasons set out in the written ruling of McKay J., handed down 

on 22 August 2019 in which the learned judge denied him bail and further, adopted as her 

own the decision of the previous judge who had also denied him bail some two months 

earlier. 

 

3. We heard the appeal on 3 October 2019, after which we allowed the appeal and admitted the 

appellant to bail on certain conditions. We undertook then to provide our written reasons and 

do so now.   
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4. This Court has recently had occasion to summarize the legal framework which currently 

governs the grant of bail for Part C offences. We therefore deem it unnecessary to repeat the 

exercise for the purposes of this decision. It is sufficient to adopt the summary found between 

paragraphs 6 through 13 of the Court’s decision in Jevon Seymour v. The Director of 

Public Prosecutions SCCrApp. No. 115 of 2019. 

 

5. The following background facts will suffice for a better understanding of the issues which 

confronted us on the appeal. 

            

Background            

  

6. On Saturday 4 August 2018 the deceased, Henry Johnson Jr. was shot at Freeport, Grand 

Bahama and died approximately two days later. Police investigations commenced and led to 

the appellant’s arrest and detention in early September on suspicion of having been 

concerned together with others in the deceased’s murder. 

 

7. The appellant was arraigned before Magistrate Charlton Smith in the Freeport Magistrate’s 

Court on 13 September 2018 and formally charged with murder and conspiracy to commit 

murder - two Part C offences. He was remanded to the Department of Corrections to await 

service of the Voluntary Bill of Indictment (VBI). On 26 March 2019 he was served with the 

VBI and further remanded into custody.        

 

8. On or about 8 May 2019 he made his initial application to the Supreme Court to be admitted 

to pre-trial bail. That application was heard in Nassau before Hilton J., who refused bail and 

set out his reasons in a written decision handed down on 30 May 2019.    

    

9. He was subsequently arraigned before the trial judge in Freeport, Grand Bahama on 22 July 

2019. A pre-trial hearing date of 7 November 2019 was fixed and a substantive trial date of 6 

April 2020 given.            

   

10. On 30 July 2019 he made a second application for pre-trial bail. His application was 

supported by his affidavit of 30 July 2019. The application was opposed by the Crown which 

relied on an affidavit-in-response sworn by Inspector Monique Turnquest setting out the 

reasons why, in the Crown’s view, the appellant ought not to be admitted to bail.   

        

11. The second bail application came on for hearing before McKay J., on 8 August 2019, after 

which the judge reserved her decision. On 22 August 2019 the learned judge handed down 

her decision refusing bail to the appellant for the reasons set out in her written ruling. In 

particular, at paragraph 10 of her ruling the learned judge stated: 
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“10. The Applicant applied for bail before Justice Hilton and 

was denied on 30
th

 May 2019. There has been no change in 

circumstances that would make this Applicant a fit and proper 

candidate for bail. I adopt the position of Mr. Justice Hilton 

and in considering all of the circumstances, I too find the 

following: 

 

(i) Murder and Conspiracy to Commit Murder are 

serious offences; 

(ii) There is cogent evidence against the Applicant; 

(iii) That there has been no unreasonable delay in 

proceeding to trial as the present offence is alleged 

to have been committed on the 4
th

 August 2018, the 

Applicant was indicted on 22
nd

 July, 2019 and has a 

Pre-trial date set for 7
th

 November, 2019 and 

substantive trial set for 6
th

 April 2020.” 

 

Bail is therefore refused.” [Emphasis added] 

              

12. The appellant appealed the judge’s refusal of bail. In his Amended Notice of Appeal filed on 

30 September 2019, he made the following complaints: 

 

“1. The learned Judge erred when she found that there was no 

exceptional change in circumstance since the bail was last 

refused by Hilton J and thereby adopted his position when 

refusing bail to the Appellant on the 22
nd

 August 2019; 

 

2. The learned Judge erred by failing to give any or sufficient 

weight to the lack of evidence adduced by the Respondent 

against the Appellant regarding the offences; 

 

3. That the decision is unreasonable having regard to the 

primary reasons the learned Judge gave for denying bail to the 

Appellant, which echoed those of Hilton J; and 

 

4. The decision is unreasonable having regard to all the 

circumstances surrounding the Appellant’s case and the fact 

that:-  

 

 the Appellant maintains his innocence and the 

evidence is inherently weak; 

 the Appellant merely faces allegations which is not 

equivalent to the commission of them; 

 the Appellant has no previous convictions; 

 the Appellant has no other pending matters; 



6 

 

 stringent conditions could be imposed; 

 that there was no evidence before the Court to 

support any suggestion that he was a threat to 

public safety; and 

 there was no evidence before the Court to support 

any suggestion that he was a flight risk.” 

 

Discussion            

  

13. As the appeal involved the review of judicial discretion conferred by section 4(2) of the Bail 

Act, we approached the appeal fully aware that as an appellate court we were not to 

substitute our discretion for that of the judge merely because we would have exercised the 

discretion differently. Ours was primarily a reviewing function and we reminded ourselves 

that we were not entitled to interfere with the judge’s decision unless in the exercise of her 

discretion, we were satisfied that the judge had erred in principle by giving weight to 

something which she ought not to have taken into account or had failed to give weight to 

something which she ought to have taken into account; or the decision was plainly wrong. 

[See per Lord Diplock Birkett v. James [1978] AC 297 at 317; Also see paragraph 12 of 

Dwayne Heastie v. The Attorney-General SCCrApp. No. 261 of 2015 per Allen P; and 

paragraph 3 of Kyle Farrington v. The Director of Public Prosecutions SCCrApp. No. 80 

of 2019 per Longley P.] 

 

14. Ground 1: On ground 1 the appellant attacked the judge’s statement at paragraph 10 of her 

ruling (extracted above) that: “there was no change of circumstances that would make the 

Applicant a fit and proper candidate for bail.” The essence of the complaint was that the 

learned judge had adopted the findings of Hilton J., (the first judge) and had failed to herself 

consider the bail application on the merits as she was required to do. 

 

15. After examining the ruling, we considered that it was doubtless the judge’s unfortunate use 

of the expression “no change of circumstances” which opened the door to the appellant’s 

attack on the correctness of her decision to deny bail in this case. That expression (well 

established in English practice in relation to repeat or successive bail applications) appears to 

have crept into local practice in the 1980’s, particularly at the Supreme Court level, as a 

rationale for dismissing subsequent or repeat applications for bail.     

          

16. In 1988 in the Supreme Court in Paul Frazier v. D. Sgt. Dames (unreported) Suit No. 80 of 

1988, Georges, C.J., expressed strong reservations about the appropriateness of judges 

adopting the English bail practice within the Bahamian legislative setting. Those concerns 

notwithstanding, in Patton and Stubbs v. Commissioner of Police (unreported) Suit Nos. 

149 & 150 of 1992 Supreme Court justice Hall J. (as he then was) expressly adopted the 

English policy in relation to repeat bail applications scheduled for hearing before him.  
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17. In October of 2016 however, the practice of judges denying bail solely on the basis that the 

applicant has demonstrated “no change of circumstances” since the last application was 

expressly disapproved by this Court (differently constituted) as being incompatible with the 

Bahamian constitutional framework and the existing statutory regime for bail.   

           

18. In Michael Mackey and Edward Johnson v. Regina SCCrApp. Nos. 288 & 289 of 2015, 

this Court (differently constituted) had occasion to examine the applicability in this 

jurisdiction of the practice of denying a successive or repeat bail application simply because 

“no change of circumstances” is shown to have occurred since the previous refusal of bail. 

             

19. In Mackey, a majority of the Court expressly disapproved the adoption of the use of the 

practice in this jurisdiction. The majority (Isaacs and Crane-Scott JJA) determined that 

having regard to Articles 19(1)(d) and 20 of the Constitution and the provisions of the Bail 

Act, Ch. 103 (as amended), nothing (and no judge) can prevent a person who has made a 

previous unsuccessful application for bail from making successive and repeated applications 

to secure his release on bail. What is more, the Court unanimously held that when a 

subsequent bail application is made following a previous refusal of bail, the judge hearing the 

subsequent application is duty bound to consider the application afresh and on its merits. 

 

20. In his separate opinion in Mackey, Isaacs JA explained the reasons why the English practice 

is unworkable within the Bahamian constitutional framework given the guarantees of 

personal liberty and the right to a fair hearing within a reasonable time. He put the matter as 

follows:             

“57. Articles 19 and 20 provide that a person may only be 

detained if the law authorises it; and he is presumed innocent 

unless he pleads guilty or until it is determined otherwise after 

a trial. It is clear that no policy created by a magistrate or 

judge can override a person’s undoubted ability to apply for 

bail as often as he wishes or his right to have that application 

fully considered.” [Emphasis added]    

       

21. In similar vein, Crane-Scott JA also rejected the applicability in this jurisdiction of any 

practice or policy (such as that employed in English courts) which restricts an applicant for 

bail from making successive and repeated applications to be considered for bail unless a 

“change in circumstances” can be demonstrated. In her separate opinion in Mackey, Crane-

Scott JA explained:  

 

“67. … (given our Constitutional arrangements), I am of the 

view that no policy created by a magistrate or judge (nor, I 

would add, any policy created by English courts such as 
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described in Nottingham Justices or Slough Justices) can 

lawfully restrict a person’s right as authorized by the 

Constitution and the Bail Act, to apply to the courts for bail as 

often as he or she wishes or to have that application considered 

on its merits. 

 

68. … each judge has the duty to consider afresh each 

application for bail on its merits and considerations (advocated 

in the English authorities) such as whether there has been a 

“material change in circumstances” since the earlier 

application have no place in our current bail regime.  

 

69. The language employed by the learned Judge in each of 

these appeals is perhaps unfortunate in that it tends to give the 

impression that she could have erroneously had in mind the 

prevailing policy behind the English common law authorities 

mentioned above.” [Emphasis added] 

 

22. After closely examining the wording of the judge’s ruling in this case, we found that even 

though the learned judge had regrettably stated that there had been “no change in 

circumstances that would make the appellant a fit and proper candidate for bail”, we 

were unable to agree with counsel for the appellant that she had not herself considered the 

subsequent bail application on its merits. This is because it was obvious from her ruling that 

the learned judge also stated that she had considered “all of the circumstances” and 

appeared to have ostensibly proceeded to make specific “findings” set out at sub-paragraphs 

(i) through (iii) of paragraph 10 of her bail decision.    

 

23. In summary, we were satisfied that in her ruling the learned judge had sufficiently 

demonstrated that she had fulfilled her Constitutional duty and statutory mandate to consider 

the appellant’s subsequent bail application again on its merits. We accordingly, found no 

merit in ground 1 which was dismissed.        

      

24. Ground 2: Once again, this ground had no merit. It proceeded from the erroneous premise 

that the judge had given “no weight” to what Counsel for the appellant, Miss Mason-Smith, 

termed the “lack of evidence” against the appellant in relation to the two offences for which 

he had been arrested. The futility of this ground was obvious from the very fact that exhibited 

with the Crown’s affidavit sworn by Monique Turnquest opposing bail, were copies of the 

prosecution evidence against the appellant in the form of witness statements taken from the 

Crown’s main witnesses together with an unsigned police Record of Interview taken from the 

appellant during the investigations containing adverse admissions.  
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25. Paragraphs 5 through 9 of the affidavit of Monique Turnquest also contained the following 

averments on which the Crown relied to establish that the prosecution evidence was cogent 

and capable of supporting the offences for which the appellant was charged and was before 

the court: 

“5. That the shooter responsible for shooting Henry Johnson 

a.k.a. “Lil Henry” was seen by [civilian eye-witness] fleeing the 

scene in a dark coloured Nissan Cube vehicle after the 

incident. See Exhibit “M.T. 1” 

 

6. That the Applicant rented a burgundy Nissan Cube vehicle 

and was identified by [civilian eye-witness] as the individual 

who rented, paid and collected the car from him. See Exhibit 

“M.T. 2” 

 

7. That the Applicant confessed to [police witness] that he was 

promised a sum of money to commit the offence. See Exhibit 

“M.T. 3” 

 

8. That the Applicant once again confessed during a record of 

interview being conducted by [police witness] that he was 

involved (sic) a contract to kill Henry Johnson Jr a.k.a. “Lil 

Henry”. See Exhibit “M.T. 4” 

 

9. That there is sufficient and cogent evidence to support the 

charge of (sic) as aforementioned against the Applicant.” 

[Emphasis added]  

 

26.  Apart from the Crown’s affidavit-in-response, the judge also had before her, the appellant’s 

affidavit-in-support, in which the appellant maintained his innocence, denied his involvement 

in the deceased’s killing and said he was not at the scene. He further put his good character in 

issue and swore that he had no previous convictions or pending matters, was not a flight risk 

and was willing to abide by any and all conditions the court might consider fit to impose. 

   

27. At the hearing, Miss Mason-Smith submitted (as she did in the court below) that the evidence 

which the Crown placed before the judge on the bail application was “non-existent” and 

further “failed to connect the appellant to the offences.” She complained that the judge had 

failed to have regard to the specific arguments which had been made on the appellant’s 

behalf in relation to the ‘weakness’ of the Crown’s evidence. In particular, Miss Mason-

Smith submitted, inter alia, that the purported Record of Interview was unsigned and further, 

that the statements of the two police witnesses were diametrically inconsistent with the 

averments contained in the witness statements of the Crown’s civilian eye-witnesses. She 

further contended that the description of the shooter given to police by the two civilian 

witnesses, differed substantially from the physical appearance of the appellant.  
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28. For his part, counsel for the Crown, Mr. Algernon Allen Jr. submitted that Miss Mason-

Smith’s submission that the evidence was “non-existent” was misguided as the evidence was 

such that the judge hearing the bail application could have concluded that there were 

sufficient and probable grounds for the charges which had been laid against the appellant. 

We agreed.           

   

29. A judge who is considering a bail application is mandated by paragraph (g) of Part A of the 

First Schedule to the Bail Act to have regard, inter alia, to “the nature and seriousness of 

the offence” and to “the nature and strength of the evidence against the defendant”. 

However, as this Court has repeatedly stated, a bail application is not the forum for 

conducting a mini-trial and on a bail hearing, the judge is not required to decide contested 

issues of fact or law, nor conduct a forensic analysis of the evidence.  

 

30. In Cordero McDonald v. The Attorney General SCCrApp. No. 195 of 2016, Allen P., 

writing for this Court (differently constituted) explained: 

 

“34. ..it is not the duty of a judge considering a bail application 

to decide disputed facts or law. Indeed, it is not expected that 

on such an application a judge will conduct a forensic 

examination of the evidence. The judge must simply decide 

whether the evidence raises a reasonable suspicion of the 

commission of the offences by the appellant, such as to justify 

the deprivation of his liberty by arrest, charge and detention. 

Having done that he must then consider the relevant factors 

and determine whether he ought to grant him bail.” [Emphasis 

added] 

 

See also Attorney General v. Bradley Ferguson et al SCCrApp. Nos. 57. 106, 108 & 116 

of 2008; and Jevon Seymour (above) where the same point is made. 

 

31. In our view, the contents of the Turnquest affidavit (particularly the statement of the police 

witness who alleged that the appellant had confessed to him that he committed the offences 

for a sum of money, together with the numerous adverse admissions attributed to the 

appellant in the police Record of Interview) were capable of raising a “reasonable suspicion” 

of the appellant’s involvement in the offences.  

 

32. Counsel for the appellant’s submissions that the Crown’s evidence was “non-existent” and 

inherently inconsistent were, as we have said, more appropriately reserved for the substantive 

trial, not a bail application. Those submissions simply could not detract from the simple fact 
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that the evidence before the judge on the bail application was capable of raising a reasonable 

suspicion of the appellant’s involvement in the offences and therefore fully justified his 

arrest, detention and charge. In the result, ground 2 had no merit and was duly dismissed.  

 

33. Grounds 3 & 4: We found it convenient to consider the remaining grounds together as they 

both sought to challenge the reasonableness of the learned judge’s stated reasons for 

exercising her discretion to deny bail to the appellant notwithstanding the evidence and all 

the circumstances unique to him.   

 

34. The focus of Miss Mason-Smith’s attack on the learned judge’s decision was on paragraph 

10 of the written ruling (extracted above) in which the learned judge set out between sub-

paragraphs (i) through (iii) the specific “findings” which led to her ultimate conclusion to 

refuse bail. Miss Mason-Smith complained that reasons for decision demonstrated that the 

judge had failed to properly weigh “all the relevant factors” as she was mandated by section 

4(2)(c) to do.            

  

35. Starting at paragraph 10(i), we had no difficulty with the judge’s “finding” that “murder 

and conspiracy are serious offences”. As a statement of law, this “finding” was 

unimpeachable as both offences are serious Part C offences to which the special bail regime 

in section 4(2), (2A) and (2B) of the Bail Act (as amended) applies.    

    

36. Turning next to paragraph 10(ii) of the learned judge’s ruling (and as we have already stated 

in our discussion on ground 2) we had no difficulty with the judge’s “finding” that the 

Crown’s evidence against the appellant was “cogent”. Paragraph (g) of Part A of the First 

Schedule to the Bail Act (as amended) expressly mandates every judge who is exercising his 

or her statutory discretion on an application for pre-trial bail for a Part C offence, to have 

regard, inter alia, to “the nature and seriousness of the offence and the nature and 

strength of the evidence against the defendant.”         

      

37. As we indicated earlier, exhibited with the Crown’s affidavit-in-response, were copies of 

witness statements taken from the main prosecution witnesses and in particular, a detailed 

Record of Interview (albeit unsigned) ostensibly taken from the appellant in the course of the 

police investigations. That evidence, and in particular, the appellant’s purported confession to 

the police witness, together with the admissions contained in the Record of Interview is 

evidence which is obviously capable of implicating the appellant in both offences for which 

he stands indicted before the Supreme Court. The judge was mandated by the Bail Act to 

assess its strength and we are satisfied that the “finding” of “cogency” was one she could 

make and was not unreasonable.         
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38. Finally, at paragraph 10(iii) of her ruling the learned judge “found” that “there has been no 

unreasonable delay in proceeding to trial”. Regrettably, in making this particular 

“finding”, the learned judge did not expressly indicate whether she had been considering, for 

purposes of the statutory discretion in section 4(2)(a) of the Bail Act, the question whether 

the appellant has not had a fair trial within a reasonable time. Nor did she expressly advert to 

the guidelines in subsection 4(2A) of the Act which specify for purposes of the section 

4(2)(a) discretion, the minimum extent of what is “a reasonable time.” Nonetheless, it was 

evident that the learned judge arrived at her conclusion that there had been “no 

unreasonable delay in proceeding to trial” based on the fact that: (i) the offences occurred 

on 4 August 2018; (ii) the appellant had been indicted in the Supreme Court on 22 July 2019; 

(iii) had already been given a pre-trial date of 7 November 2019; and (iv) his trial was fixed 

for substantive trial on 6 April 2020.         

  

39. The affidavit evidence before the learned judge was that following the police investigations, 

the appellant had been formally arraigned on 13 September 2018 before Magistrate Charlton 

Smith in Freeport, Grand Bahama and had been remanded to custody to await service of the 

VBI. The evidence was that the VBI was served on 26 March 2018 and since then, the matter 

had been given a substantive trial date of 6 April 2020.  

 

40. On that evidence it goes almost without saying that if the substantive trial date of 6 April 

2020 is maintained, the appellant will be tried within a period of one (1) year and seven (7) 

months (19 months) from the 13 September 2018 date when he was formally arraigned in the 

Magistrate’s Court. Irrespective of the various dates which the learned judge used to 

calculate what was a “reasonable time” for fair trial purposes, we were satisfied that her 

“finding” that there had been no unreasonable delay was not plainly wrong. 

    

41. We pause at this point to observe that we have no difficulty in principle with a judge 

“finding” on a bail application that the three-year threshold for whether an applicant for bail 

had been tried within a reasonable time has not been reached. The jurisdiction to make a 

“finding” that there has been no unreasonable delay in the progress of an applicant’s matter 

to trial such as to make the applicant a candidate for pre-trial bail is clearly located in section 

4(2)(a) of the Bail Act (as amended).  

 

42. However, whether the section 4(2)(a) discretion is engaged on any given bail application will 

always depend on the timing of the application and in particular, on the evidence which is 

placed before the judge.  

 

43. Section 4(2) states: 
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““4(2)   Notwithstanding any other provisions of the Act or any 

other law, any person charged with a Part C offence shall not 

be granted bail unless the Supreme Court or the Court of 

Appeal is satisfied that the person charged:    

      

(a) has not been tried within a reasonable time;  

 

(b) is unlikely to be tried within a reasonable time;  or                      

 

(c) should be granted bail having regard to all the relevant 

factors, including the those specified in Part A of the 

First Schedule and the “primary considerations” set 

out in subsection (2B).” [Emphasis added] 

44. It is clear from an ordinary reading of the foregoing section that Parliament intended sub-

sections 4(2)(a) and (c) respectively to operate as alternative routes to the grant of bail. That 

said, this does not mean that the section 4(2)(a) and (c) discretions may not each be engaged 

in the course of the same application. Whether both discretions are in play in any given 

application will depend on the evidence before the judge and the basis on which the 

application is made. Where both sub-sections are engaged, the issues for the judge’s 

consideration are clearly separate and distinct. As the section itself implies, section 4(2)(a) 

requires the judge to consider whether there has been such unreasonable delay as will warrant 

the applicant being admitted to bail because his fair trial rights are in jeopardy. Section 

4(2)(c) on the other hand requires the judge to have regard to “all the relevant factors”, none 

of which includes the issue of unreasonable delay.  

 

45. As we see it, the fact that there has been no unreasonable delay in the matter proceeding to 

trial can never be placed in the scales against an applicant for bail and weighed together with 

all the relevant factors to be taken into account when a judge is exercising the statutory 

discretion under section 4(2)(c) whether to admit an applicant to pre-trial bail for a Part C 

offence. If it were otherwise, an applicant for bail who is otherwise a suitable candidate for 

bail, might find himself wrongfully kept on remand simply because there has been no 

unreasonable delay in the progress of his matter to trial. This would be unfair to the applicant 

and clearly wrong. The two discretions are separate and distinct and should not be conflated. 

Depending on the evidence, they may both arise for consideration in the same application, 

but a “finding” that there has been no unreasonable delay ought never to be taken into 

account as “a relevant factor” when a judge is exercising his or her discretion under section 

4(2)(c).             
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46. Given the three-year minimum statutory threshold in section 4(2A) of the Act for what may 

be regarded as a “reasonable time”, it is unlikely that an applicant who applies for bail within 

mere months of his arrest for a Part C offence, could seriously expect to be admitted to bail 

in the exercise of the discretion under section 4(2)(a) of the Act. Such was the case in Jevon 

Seymour where the applicant for bail made his first (and only) application for bail some two 

months following his arrest and nothing in his affidavit complained that he had not or would 

not have a fair trial within a reasonable time so as to engage the court’s jurisdiction under 

section 4(2)(a) of the Act.          

    

47. In this case, the appellant made his second application for bail approximately 10 months after 

his formal arraignment before the Magistrate in Freeport on 13 September 2018. By then he 

had been arraigned in the Supreme Court and his substantive trial date was fixed for 6 April 

2020. While he made no complaint in his affidavit that he would not be tried within a 

reasonable time, the Crown in its affidavit-in-response, asserted that there had been no 

unreasonable delay in the matter.         

  

48. As we see it, in the light of the material which had been placed before the learned judge in 

the affidavits about the appellant’s substantive trial dates and in particular, the Crown’s 

averment that there had been no unreasonable delay, it was open to the learned judge to 

consider the exercise of her jurisdiction under section 4(2)(a) and that she could make a 

“finding” (as she implicitly did) that the three (3) year statutory minimum threshold 

stipulated in section 4(2A) for purposes of determining whether the appellant would be tried 

within a reasonable time had not yet been reached.  

 

49. However, regrettably, in her written ruling the learned judge did not express the matter in this 

way. Instead, at paragraph 10(iii) of her ruling the judge (as Hilton J., also did at paragraph 

15(ii) of his written decision) merely listed her “finding” that “there was no unreasonable 

delay” among the other factors listed at paragraph 10 of her ruling as the primary reasons 

why she had arrived at her ultimate decision to refuse bail.  

 

50. Unfortunately, by indiscriminatingly combining her various “findings” in this way, what the 

learned judge failed to appreciate was that a “finding” that there was there has been “no 

unreasonable delay in proceeding to trial” is not a “relevant factor” which a judge can 

properly take into account on a bail application when exercising the statutory discretion 

under section 4(2)(c) of the Act.  

 

51. By not separating the delay “finding” from the other “findings” which she made in the 

exercise of her alternative statutory discretion under section 4(2)(c) of the Act, paragraph 10 

of the judge’s ruling gave the unfortunate impression that she had conflated both discretions 

and erroneously taken into account a consideration which she ought not to have taken into 
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account. In the circumstances, we were satisfied that the learned judge’s ultimate decision to 

deny bail to the appellant under section 4(2)(c) was flawed, unreasonable and plainly wrong. 

            

52. As this Court (differently constituted) pointed out in Jevon Seymour (above), the 

considerations which attend the exercise of the statutory discretion under section 4(2)(a) are 

simply the fair trial question and whether in any given case, the applicant for bail has not 

been tried within a reasonable time. That consideration is completely separate and distinct 

from the numerous factors relevant to bail which a judge is mandated to take into account 

when exercising the alternative statutory discretion conferred by section 4(2)(c).  

 

53. Put somewhat differently, on the one hand, the section 4(2)(a) discretion involves a 

determination by the court as to whether there has been unreasonable delay in the progress of 

the applicant’s matter to trial such as to satisfy the court that (notwithstanding the statutory 

proscription against his being granted bail for a Part C offence) an order for his release 

should nonetheless be made. On the other hand, the section 4(2)(c) discretion involves a 

weighing and a balancing by the judge of “all the relevant factors” which do not include a 

“finding” that there has been no unreasonable delay. 

 

54. In our view, whenever both statutory discretions arise for consideration in the same bail 

application, the judge should ensure that the “finding” he or she makes pursuant to section 

4(2)(a) that there has been no unreasonable delay in the matter proceeding to trial, does not 

appear in the written ruling alongside the “relevant factors” which he or she has taken into 

account in the exercise of the discretion under section 4(2)(c).  

 

55. Unless the “finding” that there has been “no unreasonable delay” in the matter proceeding to 

trial is kept completely separate and distinct from the factors which the judge has taken into 

account in the exercise of the section 4(2)(c) discretion, a judge may justifiably be criticized 

for having conflated both discretions; and may be found to have erred by having taken an 

irrelevant consideration into account in the exercise of the statutory discretion conferred by 

section 4(2)(c). In this case, the judge’s “findings” at paragraph 10 of her ruling failed to 

distinguish between what she had considered in relation to the section 4(2)(a) discretion and 

that section 4(2)(c) discretion and in the result, the exercise of her statutory discretion under 

section 4(2)(c) was contaminated, obviously flawed and unreasonable. This fully justified our 

intervention. 

   

56. Next, and doubtless because the learned judge in her ruling said she had “adopted the 

position” of the first judge, counsel for the appellant, Miss Mason-Smith attacked aspects of 

Hilton J.,’s written decision denying bail which she said, were unreasonable and wrong.  
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57. She submitted that in the complete absence of any evidence against the appellant that there 

were substantial grounds that he was a threat to public order and safety, Hilton J., had 

erroneously presumed that the appellant was a threat to public order and safety simply on the 

premise that “…in the Bahamas there continues to be an alarming rate of murder 

particularly with the use of firearms, which evinces a breakdown in public order and a 

consequential depreciation in public safety”.  

 

58. Miss Mason-Smith challenged Hilton J,’s subsequent “finding” at paragraph 15(iv) of his 

bail decision that “the need to ensure public safety and order (and indeed due to the rise 

in vigilantism, the protection of the public and the Applicant) is the paramount 

consideration and as such the court is not minded to grant bail to the Applicant.” She 

submitted that in the absence of evidence specific to the appellant, both Hilton J., and McKay 

J., (who expressly adopted his position) were wrong to find that the appellant posed a threat 

to public order and safety and to deny him bail on that basis.  

 

59. She submitted that while on the one hand, the Crown adduced no evidence whatsoever to 

support Monique Turnquest’s bald assertion that the nature and seriousness of the offences 

and the nature and strength of the evidence against the appellant was such that there was a 

need to protect the safety of the public or public order, there was on the other hand, affidavit 

evidence from the appellant to the effect that he was of previous good character and had no 

convictions or pending matters, was not a flight risk and was willing to abide by any and all 

conditions the court might impose. On that state of evidence, counsel contended that it was 

unfair for both Hilton J., (and the learned judge who adopted his position) to presume that the 

appellant may be a flight risk and further that he posed a threat to public order and safety.  

 

60. Finally, Miss Mason-Smith submitted that having adopted Hilton J’s position and found that 

the appellant might be tempted to abscond due to the seriousness of the offences, the cogency 

of the evidence against him and the likely sentences he might receive if convicted, the 

learned judge then failed in her further duty to herself consider or take into account the wide 

range of strict conditions which might be imposed to eliminate such a risk, if granted bail. 

 

61. In response, Mr. Allen Jr supported the judge’s decision to deny bail. He submitted that there 

was no need for the Crown to adduce formal evidence that an applicant for bail was a threat 

to public safety or public order inasmuch as these were ‘primary considerations’ identified in 

section 4(2B) of the Bail Act. Relying on Hurnam v The State [2006] 3 LRC 370, Mr. 

Allen Jr submitted that it is permissible on a bail application for a judge to take (as both 

Hilton J., and the learned judge did in this case) judicial notice of notorious facts such as the 

alarming rate of murder in the community particularly with the use of firearms and the 

prevailing breakdown of public order and public safety. In all the circumstances, he 
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submitted, the learned judge’s decision to deny bail was reasonable and the appeal should be 

dismissed.   

 

62. After considering the matter, we were satisfied that the judge (having adopted Hilton J.’s 

findings that the appellant may abscond and that he posed a threat to public safety or public 

order) erred by failing to give any consideration to whether these risks, as she (and Hilton J., 

before her) found them, could nonetheless be eliminated or minimized by the imposition of 

appropriate conditions.  

 

63. In Jevon Seymour (above) this Court (differently constituted) stated: 

 

“51. Although not expressly included in Part A of the First 

Schedule or subsection 4(2B) as a relevant factor to be taken 

into account in the exercise of a judge’s statutory discretion 

under the Bail Act, the possibility of imposing conditions which 

could ameliorate or eliminate the perceived risk of absconding 

or of witness interference is now widely accepted as a relevant 

factor which ought nonetheless be taken into account in the 

proper exercise of a court’s discretion to grant bail. See 

Hurnam (above); paragraph 38 of McDonald (above) and 

paragraph 37 of Dwayne Heastie v. The Attorney-General 

SCCrApp No. 261 of 2015 per Isaacs JA where the imposition 

of conditions is recognized as a relevant factor to be taken into 

account to assuage any fear the judge or the Crown might 

harbor that an applicant for bail might, inter alia, abscond or 

not appear for his trial.” [Emphasis added]   

   

64. In the result, we were satisfied that inasmuch as the learned judge expressly “adopted the 

position” of Hilton J., and had thereafter failed (as Hilton J., also did) to demonstrate that she 

had independently taken into account as a relevant factor, the possibility of imposing 

appropriate conditions which could eliminate the risks and threats posed by the appellant as 

she found them, she fell into error in the exercise of her discretion under section 4(2)(c) of 

the Act and her decision to refuse bail was once again unreasonable and plainly wrong.  

 

Disposition 

 

65. For all the foregoing reasons, we set aside the learned judge’s decision and admitted the 

appellant to bail on the following terms and conditions:  
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(i) Bail granted in the sum of $20,000 with two sureties; 

(ii) Appellant to report to the Carmichael Road Police Station 

 every Monday, Wednesday and Friday before 6 pm; 

(iii) Appellant to be fitted with an electronic monitoring device 

 before his release. 

 

 

      __________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 

 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 


