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Civil appeal – Undue influence – Particulars of pleadings - Whether judge erred by declaring 

conveyance null and void on the bases of undue influence – Rules of the Supreme Court Order 18, 

Rule 12 

The appellant is the daughter of the late Albertha Dawkins. On 11 August 2009 Mrs. Dawkins 

granted the appellant a power of attorney. The respondent is the son of Mrs. Dawkins and the 

executor of her estate. In May 2010 Mrs. Dawkins executed her last will and testament whereby 

she devised, inter alia, her dwelling home located at Bel Air Estates, Carmichael, New Providence 

to the respondent. In June 2010 the deceased executed a conveyance of the said dwelling home in 

favour of the appellant. After the death of the deceased the respondent commenced an action 

alleging that the conveyance was invalid based on Mrs. Dawkins’ mental state and her not 

obtaining independent legal advice. Following the trial, the judge declared the 14 June 2010 

conveyance between the parties as null and void and of no effect, on the basis of undue influence. 

The appellant now appeals that decision to this Court.  

Held: appeal allowed; judgment set aside in its entirety. Costs, both here and below, to the 

appellant, to be taxed if not agreed.  
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The appellant submits that the judge erred: firstly, by determining the conveyance to be null and 

void on the basis of undue influence as this was never put to the appellant in cross-examination or 

properly particularized; secondly, in his assessment of the evidence of Milton Cox (the attorney 

that prepared the conveyance); and finally, in his assessment of undue influence.  

Rules of the Supreme Court Order 18, Rule 12 outlines what must be particularized in pleadings. 

The respondent/plaintiff’s Statement of Claim, however, did not particularize undue influence as 

the basis of his claim. Instead he particularized the deceased’s age, memory loss and dementia in 

addition to her not obtaining independent legal advice. As such, according to the Rules this was 

all the trial judge could have had regard. Once he determined that the respondent/plaintiff had not 

satisfied him of the mental incapacity of the deceased he ought to have dismissed the action as 

there was nothing pleaded or proved which raised the presumption of undue influence thereby 

shifting the burden to the appellant/defendant to prove that the transactions were not the result of 

undue influence.  

Further, there was no evidence that the appellant utilized the power of attorney for her own benefit 

and the allegation that the deceased received no independent legal advice is not supported by the 

evidence.  

The respondent/plaintiff’s claim failed on its pleadings.  

 

Al Medenni vs. Mars UK Limited [2005] EWCA Civ 1041 applied 

Allcard v Skinner (1887) 36 Ch. D 145 considered 

Browne v Dunn (1894) 6 R 67 applied 

Ismail Mussajee Mookerdum vs Hafiz Boo [1906] UKPC 14 applied 

Subhas Chandra Das Mushib vs Ganga Prosad Das Mushib And Ors 1967 AIR 878 applied 

 

 

 

J U D G M E N T 

 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

1. The appellant appeals against the decision of the Honourable Mr. Justice Ian Winder dated 28 

January 2019 whereby it was ordered that the conveyance between Albertha Dawkins 

(hereinafter “the deceased”) and the appellant which was dated 14 June 2010 be set aside and 

declared as null and void and of no effect. 

 

2. The appellant is the daughter of the deceased and had been granted a power of attorney dated 

11 August 2009. The respondent is the son and executor of the estate of the late Albertha 

Dawkins and the co-signor on the bank account of the deceased along with another sibling.  
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3. On 14 June 2010 the deceased executed a conveyance in favour of the appellant, conveying 

her property located at lot 70 and 71, Bel Air Estates in the area of Carmichael on the island 

of New Providence. After the death of the deceased the respondent commenced an action 

alleging that the conveyance was invalid due to the deceased’s mental state and the appellant’s 

influence on the deceased.  

 

4. The aforesaid action was commenced by specially endorsed writ filed on 3 April 2014 and the 

salient portion of the claim was set out as follows: 

“5. The late Albertha Dawkins was induced to enter into the 

Conveyances referred to in paragraph 4 of the Statement of 

Claim (a) when she was not in control of her full mental 

capacity, (b) whilst acting under the influence of the defendant 

and (c) without independent legal advice. 

  PARTICULARS OF UNDUE INFLUENCE 

1. At the time of executing the Conveyances Albertha Dawkins 

was 80 years old. She was at the time diagnosed as suffering 

from memory loss and dementia. The defendant, is [in] addition 

to being the biological daughter and the purchaser, had a power 

of attorney over the affairs of Albertha Dawkins. 

 

2. Albertha Dawkins did not have independent advice, legal or 

otherwise.” 

 

5. It was the appellant’s case at trial that the deceased was in fact in control of her mental faculties 

in that she had previously instructed and retained counsel and that the desire to convey the 

subject property was raised by the deceased who had instructed her attorney Mr. Milton Cox 

to prepare conveyances. However, at the conclusion of the trial, the respondent’s claim 

succeeded and the conveyance was declared to be null and void on the basis of undue influence. 

THE TRIAL JUDGE’S FINDINGS 

6. The basis of the learned judge’s findings can be seen from the following extracts from his 

judgment: 

“[7.] A review of the evidence as to mental deficiency reveals 

that prior to the execution of the disputed conveyances there was 

no medical finding to substantiate the plaintiff’s claim of mental 

incapacity. The first formal finding against Mrs. Dawkins is 

December, 2011. Clinical evaluation at the Gerontology clinic on 

December 1st 2011 confirmed her to have moderate cognitive 

impairment consistent with dementia. According to Dr. Grimes, 

the diagnosis ‘is consistent with a patient having decreased 

independent decision-making capacity and decreased 
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performance of executive cognitive functions’. As highlighted by 

the defence, this diagnosis is approximately 18 months following 

the execution of the conveyances and the terms ”moderate” and 

“decreased” were used to describe Mrs. Dawkins’ cognitive 

impairment and decision-making capacity, respectively. This 

last note is important as Dr. Grimes indicated that 

“quantification of the patient’s level of decision making capacity 

was not specifically measured” at that evaluation. 

[8.] At the time of the evaluation Mrs. Dawkins’ social history 

was described as someone ‘living alone, cooking for herself and 

traveling alone by bus’. This statement mirrors the evidence of 

the witnesses: 

(1) The defendant gave evidence that Mrs. Dawkins often 

cooked for herself and walked to and from her home; 

(2) The plaintiff gave evidence that he would visit Ms. 

Dawkins ‘every weekend’ and that ‘she would call me 

religiously every weekend and say what she needs. So, I 

would go down there’. He also indicated that while their 

brother Franklyn, lived with Mrs. Dawkins from 2008, 

he did not take care of her. 

In the circumstances, and on the evidence before me, it is 

difficult to find, and I did not find that in mid-2010 Mrs. 

Dawkins was mentally incapacitated, as the plaintiff alleges. 

[9.] The Defendant’s evidence, evidence, via her Witness 

Statement, was that the late Mrs. Albertha Dawkins was of clear 

mind and very capable of making decisions on her own; 

including her decision to gift (via conveyance) the subject 

properties to her in 2010. The evidence of Mr. Cox, who I accept 

was not the most impressive witness, also confirmed that Mrs. 

Dawkins, whom he described as a ‘senior citizen, of sound mind’ 

gave him ‘instructions with clarity. And she was able to answer 

questions posed to her by myself’. 

[10.] The Plaintiff, who admittedly assisted his mother in 

securing a will in May 2010, which names him as the executor 

and primary beneficiary cannot have it both ways. If the 

deceased was not of sound mind in June 2010 when she executed 

the conveyance to the defendant, she could hardly be 

unimpaired when she made the will in his favour 

contemporaneously in May 2010. Further, if the Will is 
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impaired, his capacity to pursue these proceedings which derive 

from the Will of the deceased, are also in jeopardy. 

[11.] I find therefore that the deceased was sufficiently 

competent to execute the impugned conveyances.” 

7. The learned judge then turned his attention to what he termed “the second prong of the 

plaintiff’s case” the question of undue influence. After an extensive discussion of the law 

relative to undue influence which neither party takes issue with on this appeal, the judge made 

the following findings: 

“[14.] The plaintiff raises a strong case notwithstanding the only 

witnesses to the circumstances leading up to the execution of the 

conveyance are Attorney Milton Cox and the defendant. That 

evidence is, in my view, nonetheless ambivalent as to whether 

this case meets the depiction of undue influence as set out in 

Allcard, of  ‘some unfair and improper conduct, some coercion 

from outside, some overreaching, some form of cheating, and 

generally, though not always, some personal advantage obtained 

by a donee placed in some close and confidential relation to the 

donor.’ 

[15.] I am satisfied however that the presumption of undue 

influence ought to be made as both elements set out in Ethridge 

(No.2) above apply. Firstly, the appropriate relationship existed 

in this case of mother and daughter. The evidence was that the 

deceased placed some dependence on the defendant as she in fact 

gave her power of attorney over her affairs. It would appear that 

the defendant took advantage of her position. Additionally, she 

was not assiduous in ensuring she did not. Secondly, the 

transaction calls for some explanation. The conveyance was 

such that it cited the payment of a consideration of $65,000 but 

was in fact an outright gift. The gift was not innocuous as the 

conveyance of her home by the deceased represented a transfer 

of a substantial portion of her estate to the defendant. She would 

have no other home to live in. She retained neither a life nor a 

beneficial interest. It is further suspicious as the deceased had 

less than a month earlier devised the properties in her last Will 

and Testament to the plaintiff. The Defendant did not disclose 

her acquisition to anyone until the death of the deceased. 

[16.] The presumption of undue influence is a rebuttable 

presumption. Under the law, where there is the presumption of 

undue influence the burden shifts to the Defendant to prove that 

the impugned transaction represented the free will of the 
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deceased. The authorities say that the issue of independent 

advice is a relevant factor but also that this issue must be 

considered in light of all the circumstances. There is no evidence 

as to any independent advice being given to the plaintiff. 

Attorney Milton Cox gave no evidence as to providing any 

counsel to the deceased so as to ‘bring home to her a proper 

understanding of what she was about to do.” In fact, Cox’s 

evidence was that he was unaware that the property being 

conveyed was her dwelling house. Whilst it is a relevant 

consideration the absence of independent advice is not, by itself, 

determinative of the question of whether the presumption could 

be rebutted. 

[17.] I am satisfied, on balance, that the burden has shifted to 

the defendant and that she has not discharged the burden of 

proving (sic) a balance of probability that the gift to her 

represented the true will of the deceased and was not the 

product of undue influence. I rely on the following facts: 

a) Whilst I am not prepared to find that the deceased was 

not in control of her mental faculties in June 2010, I will 

acknowledge that she was at the onset of what would soon 

be diagnosed as dementia. 

b) There is no explanation for the inter vivos gift of her 

dwelling home to the defendant who was one of several 

children of the deceased. 

c) There is no independent discussion with anyone as to 

why the home would be gifted to the defendant or why 

the shift less than a month after devising the property to 

the plaintiff by will. The desire that the defendant should 

have the property is inconsistent with her last will and 

testament made in May 2010. 

d) The evidence of attorney Milton Cox, who acted for 

both parties in the transaction and under cross 

examination confirmed that:- 

(i) The deceased came to his office by herself 

contradicting the evidence of the defendant who 

said she took Mrs. Dawkins to the office. 

(ii) The price (s) for the lot(s) were determined by 

the vendor and purchaser contradicting the 

evidence of the defendant who said she did not 
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determine the price of the lots and she did not 

know who did. 

(iii) He formed the impression that Mrs. Dawkins 

was a senior citizen but he was not aware that the 

property was her residential home. It is 

surprising that Mr. Cox did not recall that one of 

the Conveyance for property in Bel Air Estates 

was the dwelling home of Mrs. Dawkins after 

having represented her in the Magistrate Court, 

approximately one year earlier, in having one of 

her sons evicted from her home, which was that 

very same address. 

(iv) He was aware that the defendant had Power 

of Attorney over the affairs of Mrs. Dawkins; 

(v) Consideration was paid for the purchase 

contradicting the evidence of the defendant. Mr. 

Cox maintained that monies passed for the 

conveyance(s) although he stated that he could 

not remember how much was paid or how the 

funds were disbursed to the vendor. 

e) The defendant does not disclose to anyone the acquisition by 

her of the home. 

[18.] In all the circumstances I find, on a balance of 

probabilities, that there was a presumption of undue influence 

and that the defendant has not discharged the burden of proving 

that the gift to her represented the true will of the deceased and 

was not the product of undue influence. In the circumstances I 

set aside the Conveyances between Albertha Dawkins and [the] 

defendant dated 14th June 2010 and declare that they are null 

and void, and of no effect.” 

THE NOTICE OF APPEAL 

8. The appellant, in her amended Notice of Appeal filed on 3 October 2019, challenges the 

decision of the learned judge on three grounds as follows: 

“1. That the learned Judge erred in fact and/or law when he 

determined that the Conveyance was null and void on the basis 

of undue influence when this was never put to the Appellant in 

cross-examination and/or properly particularized. 
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2. That the learned Judge erred in fact and/or law when 

assessing the evidence of Milton Cox:- 

a) The evidence of Milton Cox was that the deceased 

came to his office by herself contradicting the evidence of 

the defendant who said she took Mrs. Dawkins to the 

office: 

b) Consideration was paid for the purchase contradicting 

the evidence of the defendant. Mr. Cox maintained that 

monies passed for the conveyances although he stated 

that he could not remember how much was paid or how 

the funds were disbursed to the vendor. 

3. The learned Judge erred in fact and/or law in assessing the 

issue of undue influence in particular in failing to consider:- 

a. Whether the deceased’s gift to the Appellant is 

explainable having regard to the relationship between 

the Appellant and the deceased (that of a mother and 

daughter): 

b. That Milton Cox was the deceased’s attorney and the 

deceased approached Mr. Cox to prepare the 

conveyances. 

c. That purported Will of which shows a contradictory 

intention dated 30th September 2008 was to the sole 

benefit of the Respondent likewise without any 

explanation.” 

DISCUSSION AND FINDINGS 

Ground 1: That the learned judge erred in fact and/or law when he determined that the 

Conveyance was null and void on the basis of undue influence when this was never put to the 

Appellant in cross-examination and/or properly particularized 

9. Counsel for the appellant referred us to the provisions of Order 18 Rule 12 of the Rules of the 

Supreme Court which is in the following terms: 

“12. (1) Subject to paragraph (2), every pleading must contain 

the necessary particulars of any claim, defence or other matter 

pleaded including, without prejudice to the generality of the 

foregoing words — 

(a) particulars of any misrepresentation, fraud, breach 

of trust, willful default or undue influence on which the 

party pleading relies; and  
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(b) where a party pleading alleges any condition of the 

mind of any person, whether any disorder or disability 

of mind or any malice, fraudulent intention of other 

condition of mind except knowledge, particulars of the 

facts on which the party relies. 

… 

(3) The Court may order a party to serve on any other party 

particulars of any claim, defence or other matter stated in his 

pleading, or in any affidavit of his ordered to stand as a 

pleading, or a statement of the nature of the case on which he 

relies, and the order may be made on such terms as the Court 

thinks just. 

(4) Where a party alleges as a fact that a person had knowledge 

or notice of some fact, matter or thing, then, without prejudice 

to the generality of paragraph (3), the Court may, on such terms 

as it thinks just, order that party to serve on any other party —  

(a) where he alleges knowledge, particulars of the facts 

on which he relies; and 

(b) where he alleges notice, particulars of the notice.” 

10. A close reading of the Statement of Claim will show that as seen from paragraph 5 thereof the 

claim in the court below was that the deceased was induced by the appellant to enter into the 

conveyances. The inference seems to be that this was made possible because (i) the deceased 

did not have her full mental capacity; (ii) the deceased was under the influence of the appellant; 

and (iii) the deceased did not have the benefit of independent advice. The particulars in support 

of these claims were (i) the deceased was 80 years old and at the time was diagnosed as 

suffering from memory loss and dementia; (ii) the appellant in addition to being the biological 

daughter of the deceased also had a power of attorney over the affairs of the deceased. Thus 

the inference sought to be drawn was that she exercised influence over the deceased; (iii) the 

deceased did not have the benefit of advice legal or otherwise. This was the state of the 

pleadings relative to the claim at the time of trial. 

 

11. In the English Court of Appeal decision in Al Medenni vs. Mars UK Limited [2005] EWCA 

Civ 1041 Dyson LJ stated: 

“[21] …It is fundamental to our adversarial system of justice 

that the parties should clearly identify the issues that arise in the 

litigation, so that each has the opportunity of responding to the 

points made by each other. The function of the judge is to 

adjudicate on those issues alone. The parties may have their own 
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reasons for limiting the issues or presenting them a certain way. 

The judge can then invite, and even encourage, the parties to 

recast or modify the issues. But if they refuse to do so, the judge 

must respect that decision. One consequence of this may be that 

the judge is compelled to reject a claim on the basis on which it 

is advanced, although he or she is of the opinion that it would 

have succeeded if it had been advanced on a different basis. Such 

an outcome may be unattractive, but any other approach leads 

to uncertainty and potentially real unfairness”.  

12. Counsel for the appellant referred us to the case of Subhas Chandra Das Mushib vs Ganga 

Prosad Das Mushib And Ors 1967 AIR 878 a case decided in the Court of Appeal of India. 

In that case the Court noted that “The law in India as to undue influence as embodied in s. 16 

of the Contract Act is based on the English Common Law”. The Court then went on to state 

that:  

 

“(ii) Before a court is called upon to examine whether undue 

influence was exercised or not, it must scrutinise the pleadings 

to find out that such a case has been made out and that full 

particulars of undue influence have been given as in the case of 

fraud.” 

 

13. In reviewing the Statement of Claim it is clear that the respondent had not pleaded or 

particularized a proper claim for presumed undue influence. The claim as noted above was that 

the appellant was guilty of undue influence in that she took advantage of her mother whose 

mental capacity was decreased. The only reference to an element of presumed undue influence 

was the allegation that the decision to convey was made without the benefit of advice legal or 

otherwise.  In this regard the Indian case of Ismail Mussajee Mookerdum vs Hafiz Boo 

[1906]) UKPC 14 is instructive. 

 

14. In that case, decided by the Judicial Committee of the Privy Council:  

 

“The suit out of which this Appeal arises related to certain 

transactions on the part of Khaja Boo, a Mahometan woman, 

who died in the year 1900, at an advanced age, said to have been 

ninety years.  

 

The transactions in question took place in 1889…She had, at the 

time of the events which have to be considered, one son… and 

one daughter…. With her son, whose antecedents were not good, 

she was on terms of bitter hostility, and much litigation had 

taken place between them. The daughter was a married woman, 

whose husband resided in Rangoon; but she herself was living 

with her mother at Rander. 
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… 

 

On the 19th January 1889 Khaja Boo executed at Rander a 

power of attorney in favour of two residents of Rangoon, Cassim 

Hashim Baroocha and Ismail Ebrahim Munnee, which 

conferred on the attorneys very general powers to act on behalf 

of Khaja Boo in Rangoon.  

 

On the 12th February, in the same year 1889, Khaji Boo 

executed at Rander another power in favour of the same two 

persons, by which, in addition to a general authority to act for 

her, she expressly empowered her attorneys to deal with the two 

properties which have been mentioned. She authorised them to 

sell and dispose of lot No. 27, and ‘to pay the sum realized from 

such sale to my daughter Hafiz Boo, eitherin cash, or by 

purchase at her will and consent flora the whole or part of the 

said sum, lands, houses, and shares’ .... and to have the same 

‘transferred to the name of the said Hafiz Boo, her heirs and 

legal assigns.’ 

 

As to the undivided half share in lot No. 6, she authorised her 

attorneys to obtain a partition with the owner of the other half 

share, and ‘to have my portion of the land, viz., 50 feet by 11 

feet, with all buildings and erections thereon, at an estimated 

value of Rs. 10,000 (ten thousand) only, for the payment of 

which sum I have fully and finally arranged and settled here 

with my said daughter Hafiz Boo, to be wholly and absolutely 

transferred to the name of the said Hafiz Boo for the benefit of 

herself, her heirs, and legal assigns.’ 

 

… 

 

The attorneys proceeded to act under the second power. They 

sold lot 27 and invested the proceeds, in part at least, in the 

purchase of several properties in Rangoon in the name of Hafiz 

Boo and presumably under her instructions. With regard to lot 

6, they carried out the partition with the other part owner, and 

then executed on behalf of Khaja Boo a conveyance of her 

partitioned share to her daughter Hafiz Boo. The conveyance 

recited that Khaja Boo had agreed with Hafiz Boo for the sale 

to her of these premises for the sum of Rs. 10,000. It proceeded 

to say that Khaja Boo in consideration of the Rs. 10,000, of 

which the receipt was acknowledged, grants, assigns, and 
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transfers the premises in question to Hafiz Boo her heirs, 

executors, administrators, and assigns, to hold them unto and to 

the use of the said Hafiz Boo her heirs, executors, 

administrators, and assigns forever. 

 

… 

 

The effect of these transactions was, in substance, that Hafiz Boo 

became possessed of nearly the whole of her mother's Rangoon 

properties or their proceeds. The [son] admitsthat at a later 

period, after he had removed his mother to his own house, he 

obtained from her a conveyance to himself of her house at 

Rander.   

 

[The son] brought [an action] on the 25th February 1901 in the 

Chief Court of Lower Burma. He made [the] Defendants his 

sister, Hafiz Boo, and... the two attorneys, but the suit against 

the attorneys was subsequently abandoned. The substantial 

object of the suit was to invalidate and annul the transactions of 

1889 which have been mentioned. 

 

… 

 

[In his claim, the son] alleged that at the time of the occurrence 

referred to ‘the said Khaja Boo was suffering from dementia 

and was not in a fit state of mind to execute contracts or to 

manage her affairs; and further that up to the month of July 

1898 his sister the first defendant was residing with the said 

Khaja Boo, who was entirely under her dominion and control, 

and the other defendants were well aware of the mental 

condition of the said Khaja Boo.’” 

 

15. Arthur Wilson, J. delivering the judgment on behalf of the panel observed as follows: 

“The case came on for hearing before Bigge, J. and a large mass 

of evidence was given directed to the question of Khaja Boo's 

mental capacity in 1889. It is unnecessary to examine the 

evidence from this point of view, because the learned Judge 

found that the plaintiff had failed to show that his mother was 

of unsound mind in 1889. The Court of Appeal took the same 

view, and their Lordships have not been asked to question those 

findings. 
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The learned Judge at the trial, however, after negativing the 

allegation of insanity, went on to say:- 

‘I think the plaintiff would have been wiser, if, instead of 

basing his claim on the untenable theory of his mother's 

madness, he had rested it on undue influence, from which 

aspect I now proceed to examine the case.’ 

From that point of view the learned Judge came to the 

conclusion that Khaja Boo, at the period in question, was 

entirely under the control and domination of her daughter; that 

the latter had unscrupulously used her power over her mother 

in order to get her mother's property into her own hands, and 

that the whole proceedings ought to be avoided on the ground of 

undue influence. 

He accordingly gave a decree directing that Khaja Boo's estate 

should be administered under the direction of the Court, 

declaring that Hafiz Boo was liable to account for the price of 

lot No. 27, and that the conveyance to her of the partitioned half 

of lot No. 6 was invalid, and must be cancelled, and ordering the 

usual accounts and enquiries. The case came on appeal before 

the learned Chief Judge, and Birks J., who reversed the finding 

with respect to undue influence, and dismissed the suit with 

costs in both Courts. Against that decision the present appeal 

has been brought. 

20. The principal contention before their Lordships on behalf of 

the appellant was, that the finding of Bigge J. on the question of 

undue influence was right and ought not to have been reversed 

by the Court of Appeal. With regard to this contention their 

Lordships must observe, that the question of undue influence 

was never properly before the Court at all. No such case was set 

up in the pleadings. The nearest approach to it was in the 

passage of the Plaint already cited, in which it was said that 

Khaja Boo was entirely under the dominion and control of her 

daughter; but that is only said incidentally in connection with 

the allegation of mental incapacity, which allegation formed the 

real case of the plaintiff. And accordingly, when the issues were 

settled, there was a clear issue as to Khaja Boo having been of 

unsound mind in 1889, but none with regard to undue influence. 

The result has been that the question of undue influence has 

been discussed and considered, not upon evidence given with 

reference to that question, but upon evidence called for a totally 

different purpose. 
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Assuming, however, that undue influence might properly be 

made a ground of decision in the present case and under the 

present circumstances, their Lordships agree with the Court of 

Appeal in thinking that the evidence is insufficient to establish 

anything of the kind. As their opinion is in accordance with the 

Judgments appealed against, they think it unnecessary to 

examine the evidence in minute detail. They think it sufficient to 

indicate its general purport. 

Khaja Boo was a very old woman, with the natural infirmities 

incident to her age. She was not of unsound mind or unable to 

attend to business. She is spoken of as purdanashin, but she had 

no objection to communicate, when necessary, in matters of 

business, with men other than members of her own family, and 

to some extent she did so. She was able to go to Court and give 

evidence in her litigation against her son, and she was able to 

attend at the Registrar's office in person to acknowledge her 

deeds for the purpose of registration. 

On the other hand, her daughter resided with her, presided over 

her household, and had the general management of her affairs. 

It is not shown, whether with regard to the specific transactions 

impugned, the mother consulted anybody. 

As to those transactions themselves, they appear to their 

Lordships to have been very natural under the circumstances 

existing at the time. The mother was extremely hostile to her 

son. She was old, and in case of her death her son would have 

inherited the greater part of her property. The only apparent 

way to prevent his doing so, was to divest herself of the property 

in her life time. What the son himself thought about his mother's 

intentions appears from the fact found, that he issued an 

advertisement declaring her to be insane, and that any 

conveyance by her would be ineffectual. 

The mere relation of daughter to mother, of course, in itself 

suggests nothing in the way of special influence or control. The 

evidence seems to their Lordships quite insufficient to establish 

any general case of domination on the part of the daughter, and 

subjection of the mother, such as to lead to a presumption 

against any transaction between the two. With regard to the 

actual transactions in question, there is no evidence whatever of 

undue influence brought to bear upon them. For these reasons 

their Lordships are of opinion that no case of undue influence 
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has been established and that therefore the general contention 

of the Appellant fails.” [Emphasis added] 

16. In my view, once the learned trial judge in the present matter found that he was not satisfied 

that the deceased lacked capacity and that the respondent had failed to prove undue influence 

he ought to have dismissed the action. There was nothing pleaded or proved in my view which 

raised a presumption of undue influence which shifted the burden to the appellant and required 

her to prove that the transactions were not the result of undue influence.  

Ground 2:  That the learned judge erred in fact and/or law when assessing the evidence of 

Milton Cox Ground 3: The learned judge erred in fact and/or law in assessing the issue of 

undue influence  

17. In arriving at his decision the learned judge in the court below had regard to the well- known 

case of Allcard v Skinner (1887) 36 Ch. D 145. He noted that derived from that authority is 

that there are two types of situations where undue influence will arise:  

 

“First, there are the cases in which  there has been some unfair 

and improper conduct, some coercion from outside, some 

overreaching, some form of cheating, and generally, though not 

always, some personal advantage obtained by a donee placed in 

some close confidential relation to the donor….  

 

[Secondly],  cases in which  the position of the donor to the donee 

has been such that it has been the duty of the donee to advise the 

donor, or even to manage his property for him. In such cases the 

Court throws upon the donee the burden of proving that he has 

not abused his position, and of proving that the gift made to him 

has not been brought about by any undue influence on his part. 

In this class of cases it has been considered necessary to shew 

that the donor had independent advice, and was removed from 

the influence of the donee when the gift was made.” 

 

18. The learned judge also cited with approval the Eastern Caribbean Court of Appeal case of 

Marie Madeleine Egger v Herbert Egger Civil Appeal No.17 of 2002 on appeal from St. 

Lucia which he opined adequately expresses the state of the law in The Bahamas. In that case 

the court observed as follows: 

“Presumed undue influence 

[30] Learned Counsel for the Appellant submitted that there are 

two prerequisites to the legal presumption that a transaction 

was procured by a dominant party’s exertion of undue influence 

over a complainant. Counsel submitted that these prerequisites 

are first, the existence of a legally accredited relationship of 
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trust and confidence from which it will be legally presumed or 

inferred that the dominant party acquired influence over the 

complainant, and second, the fact that the nature of the 

transaction was not readily explicable on the basis of the said 

relationship or on the basis of the ordinary motivations of 

actions of ordinary men and women and therefore calls for an 

explanation that the influence was not undue or abused. 

[31] In Royal Bank of Scotland plc v Etridge (No. 2) Lord 

Nicholls of Birkenhead had this to say: 

‘Proof that the complainant placed trust and confidence 

in the other party in relation to the management of the 

complainant’s financial affairs, coupled with a 

transaction which calls for explanation, will normally be 

sufficient, failing satisfactory evidence to the contrary, to 

discharge the burden of proof. On proof of these two 

matters the stage is set for the court to infer that, in the 

absence of a satisfactory explanation, the transaction can 

only have been procured by undue influence. In other 

words proof of these two facts is prima facie evidence 

that the defendant abused the influence he acquired in 

the parties’ relationship. He preferred his own interests. 

He did not behave fairly to the other. So the evidential 

burden then shifts to him. It is for him to produce 

evidence to counter the inference which otherwise should 

be drawn.’ 

And at paragraph 219 of the same judgment, Lord Scott of 

Foscote said: 

‘The presumption of undue influence … is a rebuttable 

evidential presumption. It is a presumption which arises 

if the nature of the relationship between the parties 

coupled with the nature of the transaction between them 

is such as justifies, in the absence of any other evidence, 

an inference that the transaction was procured by the 

undue influence of one party over the other. This 

evidential presumption shifts the onus to the dominant 

party and requires the dominant party, if he is to avoid a 

finding of undue influence, to adduce some sufficient 

additional evidence to rebut the presumption.’ 

[32] In Inche Noriah v Shaik Allie Bin Omar Lord Hailsham, 

L.C. delivering the judgment of the Court said in relation to the 
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class of case where the relations between the donor and the 

donee have been such as to raise a presumption that the donee, 

at or shortly before the execution of the gift, had influence over 

the donor: 

‘The court sets aside the voluntary gift unless it is proved 

that in fact the gift was the spontaneous act of the donor 

acting under circumstances which enabled him to 

exercise an independent will and which justify the court 

in holding that the gift was the result of the free exercise 

of the donor’s will. … The court interferes, not on the 

ground that any wrongful act has in fact been committed 

by the donee, but on the ground of public policy, and to 

prevent the relations which existed between the parties 

and the influence arising therefrom being abused.’ 

[33] In the Royal Bank of Scotland case Lord Nicholls recognises 

that the influence one person has over another in particular 

circumstances provides scope for misuse without any specific 

acts of persuasion, typically where one person places trust in 

another to look after his affairs and interests, and the latter 

abuses his influence and betrays this trust by preferring his own 

interests. His Lordship affirmed the well-established need to 

prevent abuse of influence in these cases despite the absence of 

evidence of overt acts of persuasive conduct. According to his 

Lordship, the question is whether one party has reposed 

sufficient trust and confidence in the other to raise the 

presumption. He said the principle is not confined to cases of 

abuse of trust and confidence but includes, for instance, cases 

where a vulnerable person has been exploited. To quote the 

learned Law Lord, ‘Several expressions have been used in an 

endeavour to encapsulate the essence: trust and confidence, 

reliance, dependence or vulnerability on the one hand, and 

ascendancy, domination or control on the other”. 

19. The learned judge set out his reasons for finding that a presumption had been raised and not 

rebutted in paragraph 17 of his judgment. It is apparent that much of the concerns which the 

judge had, emanated from the evidence of Milton Cox. It is important, therefore, to note that 

Mr. Cox was the usual attorney of the deceased and not the appellant. It follows that any failure 

on his part to perform as his duties required could not without more properly be attributed to 

the appellant. It follows that the issue of an independent attorney was not a relevant one and in 

any event was given more significance by the learned judge than the circumstances required. 
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20. It is also evident from the evidence that the learned judge erred in his assessment of the 

evidence of Cox in two significant respects. Firstly, his finding that Cox contradicted the 

appellant’s evidence as to how the deceased got to his office was wrong. The evidence of the 

appellant was that she dropped the deceased to Cox’s office but did not go in with her. Cox’s 

evidence was that he knew that someone dropped the deceased to his office but he could not 

say who did so. That clearly is not an inconsistency. Secondly, the evidence is that Cox met 

with the deceased alone and took instructions from her, there is no evidence that the appellant 

was present. It follows that any assertion by Cox that the appellant participated in determining 

the purchase price was nothing more than hearsay. 

 

21. Finally, the learned judge’s finding that the burden had shifted to the appellant and that she 

had failed to prove that the gift to her was the true will of the deceased was unfortunate. I say 

so because not only was the matters on which he found against the appellant not pleaded and 

or properly particularized but the matters were not put to the appellant during cross 

examination. This is evident from the transcript where the judge cautioned counsel for the 

respondent/plaintiff about putting suggestions to Mr. Cox which were not raised with the 

appellant when she was in the witness box. 

 

22. In this regard Counsel for the appellant referred us to the well -known case of Browne v Dunn 

(1894) 6 R 67.  In that case Lord Herschell opined as follows: 

“Now, my Lords, I cannot help saying that it seems to me to be 

absolutely essential to the proper conduct of a cause, where it is 

intended to suggest that a witness is not speaking the truth on a 

particular point, to direct his attention to the fact by some 

questions put in cross-examination showing that that 

imputation is intended to be made, and not to take his evidence 

and pass it by as a matter altogether unchallenged, and then, 

when it is impossible for him to explain, as perhaps he might 

have been able to do if such questions had been put to him, the 

circumstances which it is suggested indicate that the story he 

tells ought not to be believed, to argue that he is a witness 

unworthy of credit. My Lords, I have always understood that if 

you intend to impeach a witness you are bound, whilst he is in 

the box, to give him an opportunity of making any explanation 

which is open to him; and as it seems to me, that is not only a 

rule of professional practice in the conduct of a case, but is 

essential to fair play and fair dealing with witnesses…” 

[Emphasis added] 
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CONCLUSION 

23. The respondent/plaintiff’s case in the court below, in my view, had to fail. The case, as pleaded, 

was based on the position that the deceased, at the time of the conveyances, was 80 years old 

and suffering from dementia. The judge rejected this claim. Further, it was asserted that as the 

appellant was the daughter of the deceased and had a power of attorney she had dominance 

over the deceased. There is no evidence that the appellant utilized the power of attorney for 

her own benefit and she was in no different position than the respondent when the deceased 

executed her will in his favour. Finally, the lack of independent advice asserted by the 

respondent and found by the judge is not supported by the evidence. The evidence is that the 

deceased attended her own attorney and gave him instructions. It was in fact the appellant who 

did not have the benefit of independent advice. 

 

24. The respondent/plaintiff’s case as pleaded having failed, the learned judge erred in not 

dismissing the respondent’s claim. In these circumstances I would allow the appeal and set 

aside the judgment delivered on 28 January 2019 in its entirety. The appellant is to receive the 

costs of this appeal and that incurred in the court below, to be taxed if not agreed. 

 

 

__________________________________________ 

The Honourable Mr. Justice Evans, JA 

25. I agree.  

 

 

__________________________________________ 

The Honourable Mr. Justice Isaacs, JA 

 

26. I also agree.  

 

__________________________________________ 

The Honourable Mr. Justice Jones, JA 

 

 

 

 


