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COMMONWEALTH OF THE BAHAMAS                                                                                                             

IN THE COURT OF APPEAL                                                                                                                             

MCCrApp. No. 19 of 2018 

 

 

B E T W E E N 

 

EDWARD BARRETT 

         Appellant 

 

AND 

 

THE COMMISSIONER OF POLICE 

         Respondent 

 

 

BEFORE: The Honourable Mr. Justice Isaacs, JA                                                                                                    

 The Honourable Mr. Justice Jones, JA 

 The Honourable Mr. Justice Evans, JA (Actg.) 

 

APPEARANCES:  Mr. Wayne Munroe, QC with Mr. Alex Morley and Ryszard Humes, 

Counsel for the Appellant     

                                 

 Mrs. Anishka Hanchell-Missick with Mr. Randolph Dames, Counsel 

for the Respondent 

 

DATES:  21 February 2018; 5 March 2018; 7 May 2018; 9 July 2018; 5   

   February 2019 

    

   ************************************* 

Criminal appeal – Possession of a firearm with intent to supply - Possession of ammunition with 

intent to supply - Possession of ammunition - Importation of Firearm - Importation of 

ammunition – Non-compliance by the magistrate with the Criminal Procedure Code – 

Inconsistent verdicts - Good character – Section 108 of the Criminal Procedure Code  

On 11 February 2016 the appellant, the owner of an import company called Sapona, called 

Dennis Walters, a pilot, to transport cargo from Ft. Lauderdale, USA to Grand Bahama for him. 

Walters collected a few packages for the appellant; one was a television box and the other a blue 

plastic bin containing grocery items. Upon arrival at the airport in Grand Bahama the packages 

were inspected by Bahamas Customs. The inspecting officer discovered a firearm and 

ammunition among the appellant’s packages.  One of the grocery items in the blue bin was a 

Tide detergent box in which another firearm was found. In total three different types of firearms, 

one magazine clip, and multiples types of ammunition were found among the packages. The 

appellant indicated to the customs officers that the items were for Mary Jane Smith, a first time 
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client of his. The import form noted the receiver of the items as Sapona Import but the appellant 

said that he was only the agent. However, the customs form which authorises the importation of 

items as an agent was not filled out by the appellant.  

On these facts the appellant was charged with and convicted of multiple firearm related offences. 

He now appeals his conviction. 

Held: appeal dismissed; conviction and sentence affirmed.  

The appellant complains of the magistrate’s failure to comply with section 108 of the Criminal 

Procedure Code. The result of non-compliance with section 108 depends on the nature of breach 

and can be cured where there is no miscarriage of justice. In this case the failure of the 

magistrate to have a written decision signed at the time of delivery, although undesirable, is a 

technical non-compliance. However, as the decision was rendered in open court, and there is no 

complaint that the failure resulted in a miscarriage of justice, the proviso to the section13 of the 

Court of Appeal Act can be applied in these circumstances.  

A further complaint of the appellant is that the ruling of the magistrate acquitting the appellant of 

conspiracy to possess firearms and ammunition, and conspiracy to import firearms and 

ammunition at the end of the prosecution case, is inconsistent with a finding of guilt on the 

substantive charges. Counsel for the appellant argues that there was no direct or circumstantial 

evidence that the appellant possessed firearms and ammunition. However, the appellant was 

charged with the substantive offences in a joint enterprise with others. The fact that the other 

person or persons were not before the court at trial would not make the substantive counts 

inconsistent with a finding that a conspiracy did not exist. 

The appellant also complains that he put his good character in issue and the magistrate failed to 

take it into account in assessing his credibility and this, he says, makes his conviction unsafe. 

Having reviewed the record, although the evaluation of the appellant’s character was succinct, it 

cannot be said that the magistrate failed to direct himself and consider the issue of the appellant's 

good character. The magistrate weighed the evidence of the appellant’s good character against 

the strength of the prosecution case, which in his view was persuasive. 

Finally, the appellant complains that the magistrate failed to consider whether the appellant knew 

of the existence of the firearms and ammunition inside the packages. However, knowledge is an 

inference drawn from the facts of the case. Based on his findings the magistrate concluded that 

the appellant had the requisite intention to possess the firearms and ammunition that were the 

subject of the charges. 

Andre Birbal No.2 v Regina SCCrApp. No. 114 of 2014 considered 

Edena Farah v C.O.P MCCrApp. No. 34 of 2013 considered 

Fowler v AG [2015] 2 BHS J. No. 48 applied 

Stuart v Commissioner of Police SCCrApp. No. 93 of 2008 considered 

Teeluck & Anor v The State [2005] UKPC 14 considered 
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J U D G M E N T  

 

Judgment delivered by the Honourable Mr. Justice Jones, JA: 

Introduction 

1. This is an appeal by Edward Barrett (“the appellant”) against his conviction and sentence by 

magistrate Samuel McKinney in the Magistrate’s Court Number 1 in Nassau, Bahamas. The 

magistrate convicted and sentenced the appellant on the following counts: 

a) Count 1 - Possession of a firearm with intent to supply - 4 years 

and a fine of $15,000 or an extra one year imprisonment; 

b) Counts 3, 4 and 5 - Possession of ammunition with intent to 

supply – 3 years imprisonment on each count; 

c) Counts 6 and 7 - Possession of ammunition - 1 year 

imprisonment on each count; 

d) Counts 8, 9 and 10 - Importation of Firearm - 4 years 

imprisonment on each count; and 

e) Counts 14, 15, 16, 17 and 18 - Importation of ammunition - 3 

years imprisonment on each count. 

2. The magistrate ordered all sentences to run concurrently. 

The Prosecution Case at Trial 

3. The prosecution’s case at the trial was that the appellant on 11 February 2016 was in 

possession of two packages (a blue container and a box holding a TV set) from the Air 

Freight Section at the Grand Bahama Airport containing firearms and ammunition. 

4. Dennis Walters (“Walters”) a pilot testified that he knew the appellant for several years. He 

received a call from the appellant on 11 February 20I6 asking him to transport cargo from 

Tropic Air Cargo in Fort Lauderdale to Grand Bahama. He collected three items for the 

appellant from Tropic Air Cargo in Fort Lauderdale, USA. The first item was a television 

box and the second was a blue plastic bin. Both items were in the name of Mary Jane Smith. 

The third item was a box in the name of Stuart Garner. Walters flew the packages to 

Freeport, Grand Bahama. After customs cleared the plane, the freight was taken to The 

Bahamas Customs Air Freight Section where the appellant separated his three items from the 

rest of the freight. 
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5. Jay Williams (“Williams”) a Grade I Customs Officer at the Grand Bahama airport testified 

that on 11 February 2016 he was at the Grand Bahama Airport when Walters declared his 

aircraft and a cargo manifest. He said Walters told him the aircraft was inspected to confirm 

that all items were offloaded from the plane. Walters pointed out to him there were pieces of 

cargo belonging to the appellant who was there to clear them. The items for the appellant 

were a television box and a blue bin containing grocery items including a Tide detergent box. 

When he opened the TV box, and lifted the Styrofoam casing, the front and back of the TV 

separated. As he looked inside the TV, he saw a firearm and ammunition. He called Chief 

Customs Officer Brenda Ferguson (“Ferguson”) and the appellant and pointed out what he 

saw. 

6. On lifting the Tide box out of the blue bin, it felt abnormal. He said that he saw a clear tape 

at the bottom of the box. On pouring out the contents of the Tide box he discovered another 

firearm. At that point the appellant told him that he needed to call his lawyer. He said he then 

went to Ferguson’s office with other customs and police officers. 

7. Ferguson in her testimony confirmed that on 11 February 2016 Williams called her and she 

saw a firearm in a Tide detergent box, and disassembled firearm parts in a TV box. She knew 

the appellant previously and told him that a search of all the cargo that was brought in by him 

was required. After the items were discovered the appellant was confronted by Ferguson, he 

told her the items were for Mary Jane Smith first time client. The C18 form noted the 

receiver of the items was Sapona Import (“Sapona”) (the appellant’s company). The 

appellant disclosed that he was the agent, but the C44 Form which authorises the importation 

of items as an agent was not filled out by the appellant. 

8. Leonard Johnson (“Johnson”) was the Superintendent of Bahamas Customs, in Freeport 

Grand Bahama with responsibility for the Air Freight Section. He testified that on 11 

February 2016 he went to the Air Freight Section in Freeport where he saw the customs 

officers and the appellant. He knew the appellant for seven years. In the presence of the 

police the appellant told him the shipment belonged to a first time customer and he tried to 

contact the customer but was unsuccessful. 

9. D/Cpl 2844 Devon Gibson (“D/Cpl Gibson”) testified that he removed the firearm parts and 

handed them over in Nassau, Bahamas to Sgt 1695 Duane Ferguson (“Sgt Ferguson”). The 

items retrieved and handed over by D/Cpl Gibson were: 

a) one Drago 7.62 rifle, 

b) one high point model 9995 nine millimetre rifle, 

c) one Taurus revolver serial number CX 950270, 

d) a magazine clip containing 7.62 rounds of ammunition, 

e)  a plastic bag containing 40 rounds of 7.62 ammunition, 
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f)  three boxes which contained 20. rounds of.223 

 ammunition, 

g) a plastic bag containing 61 nine millimetre ammunition, 

h) four 410 millimetre rounds of ammunition, 

i) 16 rounds of.45 ammunition, 

j) two 9 millimetre magazine clip and one extended nine 

 millimetre clip 

10. D/Cpl 1749 Warren Bethel (“D/Cpl Bethel”) testified that the appellant did not have a 

firearms certificate to possess ammunition or a special license to possess a firearm. 

Appellant's Case at Trial 

11. The appellant gave sworn evidence. He said that he resides in Freeport, Grand Bahama and is 

the owner of Sapona a business that purchases, procures, imports and clears items from The 

Bahamas Customs. He testified that on 11 February 2016, he asked Walters to pick up 

packages at Tropic Air in Florida in the name of Sapona and Mary Jane Smith with a 

telephone number on them. He said that he did not know how the items got to Tropic Air nor 

did he know where they were purchased. He testified that on arrival of the items into The 

Bahamas, they were never released to him nor did he have any knowledge of what was 

contained in them. He did not know Mary Jane Smith and said the police officers told him to 

make an invoice after the fact of the items found in the containers. 

Re-amended Grounds of Appeal 

12. The appellant filed the following amended grounds of appeal: 

a) The Learned Magistrate failed to comply with section 108 of 

the Criminal Procedure Code which is a mandatory 

provision. 

b) The Learned Magistrate was erroneous in point of law in 

failing to direct himself on the appellant's good character. 

The Learned Magistrate failed to demonstrate the 

application of the relevant legal principles of character 

evidence to his determination of the issues of law, and facts 

that arose in this case. 

c) The Learned Magistrate erred in law and in fact on 

considering the issue of the letter issued by The Port 

Authority imputing knowledge to the appellant. 

d) The inconsistent verdicts on the conspiracy charges and 

substantive charges render the conviction unsafe and 

unsatisfactory. 
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e) The Learned Magistrate did not apply the burden of proof 

that rested on the prosecution. Instead the Learned 

Magistrate reversed the burden of proof and sought to place 

a burden on the accused. 

f) The Learned Magistrate's decision could not be supported 

by the evidence. 

g) The Learned Magistrate took extraneous matters into 

consideration. 

h) The Learned Magistrate wrongly rejected evidence during 

the trial. 

i) The Learned Magistrate failed to consider and address the 

defence raised, that the appellant did not have any 

knowledge of the presence of the firearms or ammunition 

hidden inside the packages. The good character of the 

appellant which was raised through the sworn testimony of 

the appellant, and the two witnesses called on his behalf was 

central to this defence. This  required express consideration 

and determination by the learned Magistrate which was not 

forthcoming. 

The Appeal 

13. At the hearing before us, Wayne Munroe, QC ("counsel for the appellant") condensed the 

amended grounds of appeal by combining grounds 1 and 4 into one submission, and grounds 

2 and 9 as another submission. Grounds 1 and 4 relate to the magistrate’s non-compliance 

with the Criminal Procedure Code (“CPC”) and the inconsistency of the verdicts. Grounds 2 

and 9 relate to the magistrate’s failure to direct himself on the appellant’s good character, and 

to consider that character in finding out an intent to possess the firearms and ammunition 

found in the packages. 

Grounds 1 and 4 - Failure to Comply with s. 108 of the CPC and Declaring Inconsistent 

Verdicts 

(a) Ground 1 

14. Under this ground counsel for the appellant contends the magistrate failed to comply with s. 

108 of the CPC which is a mandatory provision. The magistrate gave his decision on 25 

January 2018 orally, and reduced it to writing on 5 February 2018. 

15. Section 108 (1) of the CPC provides that:  

“108. (1) Every judgment in a summary trial, except as 

otherwise expressly provided by this Code or any other law, 



  7 

 

shall be written by the magistrate in English and shall contain 

the point or points for determination, the decision thereon and 

the reasons for the decision, and shall be dated and signed by 

such magistrate in open court at the time of pronouncing it: 

(1)... 

(2) In the case of a conviction the judgment shall specify the 

offence of which, and the section of the law under which, the 

accused person is convicted and the punishment to which he is 

sentenced or other lawful order of the court upon such 

conviction.” 

16. In support of his contention, counsel for the appellant referred us to two decisions of this 

court. First, in Edena Farah v C.O.P MCCrApp. No. 34 of 2013 Conteh JA considered that 

s.108 of the CPC is mandatory and must be followed by a magistrate. He said at page 2:7-12 

of the transcript: 

“Against her conviction and sentences, the point is taken that 

the learned magistrate failed to comply with section 108(1) and 

(2) of the Criminal Procedure Code. We have given anxious 

consideration to this ground of appeal and we find regrettably 

that there was non-compliance by the magistrate with these 

mandatory provisions of the section.” 

17. The second case is Stuart v Commissioner of Police SCCrApp. No. 93 of 2008 where 

Sawyer P said at page 4:2-12 of the transcript: 

“We would remind the magistrates once again that section 

108(1) of the Criminal Procedure Code Act must be followed. 

We are not asking them to write extensive treatises. We do 

understand the burden placed on magistrates, but it is a 

burden the magistrates and judges in the higher courts accept. 

It cannot be put on one side, no matter the volume of work. It 

still must apply in every case. You must hear the other side. 

You must do what the statute says. You have no choice. The 

magistrates, like Courts of Appeal, are creatures of statute and 

they are bound by the statutes which govern their 

jurisdictions.” 

18. However, the result of non-compliance with s. 108 depends on the nature of breach and can 

be cured where there is no miscarriage of justice. In Fowler v AG [2015] 2 BHS J. No. 48 

Allen P said: 

“As regards the complaint that the magistrate's ruling did not 

comply with section 108 of the Criminal Procedure Code, we 
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find there was a technical non-compliance in that the ruling 

was not dated nor was there any evidence that it was 

pronounced in open court as required by that provision. In as 

much, however, as there is cogent evidence, as we indicated, of 

the commission of the offence by the appellant and we find no 

miscarriage of justice in convicting him, we apply the proviso 

under section 13 of the Court of Appeal Act, dismiss the appeal 

and affirm the convictions and sentences.” 

19. We say that the failure of the magistrate to have a written decision signed at the time of 

delivery, although undesirable, is a technical non-compliance. However, as the decision was 

rendered in open court, and there is no complaint that the failure resulted in a miscarriage of 

justice, the proviso to the s.13 of the Court of Appeal Act can be applied in these 

circumstances with the result that this ground fails. 

(b) Ground 4 

20. On this ground counsel for the appellant complains that the ruling of the magistrate 

acquitting the appellant of conspiracy to possess firearms and ammunition, and conspiracy to 

import firearms and ammunition at the end of the prosecution case, is inconsistent with a 

finding of guilt on the substantive charges. Counsel for the appellant argues that there was no 

direct or circumstantial evidence that the appellant possessed firearms and ammunition. 

21. However, the appellant was charged with the substantive offences in a joint enterprise with 

others. The learned authors of Archbold 2005 state that: 

“Provided that a single offence is charged all persons 

concerned in committing that offence, whether as principals or 

by assistance or encouragement can be charged together in one 

count...” 

22. In our view, the fact that the other person or persons were not before the court at trial would 

not make the substantive counts inconsistent with a finding that a conspiracy did not exist. 

We agree with counsel for the respondent that the magistrate as the tribunal of law and fact 

was entitled to make findings in respect to the conspiracy counts at the end of the prosecution 

case, and to determine whether there was enough evidence to convict the appellant on the 

substantive counts. For these reasons, there is no merit in this ground of appeal, and it fails. 

Grounds 2 and 9 - Appellant's Good Character and Intent to Possess Firearm and 

Ammunition 

23. The essence of the complaint under both grounds is that the appellant put his good character 

in issue by way of his sworn testimony and that of his witnesses, and the magistrate failed to 

take it into account in assessing his credibility. Counsel for the appellant also criticises the 

magistrate’s failure to make a finding on whether he accepted the appellant as a person of 

good character despite his evidence that he has no previous convictions. Counsel for the 
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appellant argues that this omission resulted in the failure to give consideration of the 

appellant's propensity to commit the offences charged. This he says makes the conviction 

unsafe. We were referred to the following exchange during the appellant's examination in 

chief at page 107 of the transcript: 

“Q. Have you ever been charged with any criminal offence in 

any country before this, sir? 

A. I have never been charged in any country for any offence, 

Q. And how old are you at the moment? 

A. 49 I think so, born in 48.” 

24. Counsel for the appellant referred us to Andre Birbal No. 2 v Regina SCCrApp. No. 114 of 

2014 in which Crane-Scott J.A in delivering the judgment of the court discussed the guidance 

to judges on character evidence by the Privy Council in Teeluck & Anor v The State [2005] 

UKPC 14 at paragraph 34: 

“(i) When a defendant is of good character, i.e. has no 

convictions of any relevance or significance, he is entitled 

to the benefit of a good character direction from the judge 

when summing up to the jury, tailored to fit the 

circumstances of the case: Thompson v. The Queen [1998] 

AC 811, following R v. Aziz /1996} AC 41 and R v. Vye 

[1993] 1 WLR471. 

(ii) The direction should be given as a matter of course, 

not of discretion. It will have some value and will 

therefore be capable of having effect in every case in 

which it is appropriate for such a direction to be given: R 

v. Fulcher [1995] 2 Cr. App. R 251,260. If it is omitted in 

such a case it will rarely be possible for an appellate court 

to say that the giving of a good character direction could 

not have affected the outcome of the trial: R v. Kumar 

The Times, 14 May 1999. 

(iii) The standard direction should contain two limbs, the 

credibility direction, that a person of good character is 

more likely to be truthful than one of bad character, and 

the propensity direction, that he is less likely to commit a 

crime, especially one of the nature with which he is 

charged. 

(iv) Where credibility is in issue, a good character 

direction is always relevant; Berry v. The Queen [1992] 2 
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AC 364, 381; Barrow v. The State [1998] AC 846, 850; 

Sealy & Headley v. The State [2002] UKPC 52, para 34. 

(v) The defendant's good character must be distinctly 

raised by direct evidence from him or given on his behalf 

or by eliciting it in cross-examination of prosecution 

witnesses; Barrow v. The State [1998] AC 846, 852, 

following Thompson v. The Queen [1998] AC 811, 844. It 

is a necessary part of counsel's duty to his client to ensure 

that a good character direction is obtained where a 

defendant is entitled to it and likely to benefit from it. The 

duty of raising the issue is to be discharged by the 

defence, not by the judge, and if it is not raised by the 

defence the judge is under no duty to raise it himself: 

Thompson v. The Queen ibid”. 

25. Undoubtedly, this advice also applies to a magistrate sitting alone. In this case the magistrate 

said that he “considered” the appellant’s good character. The magistrate said: 

“The witnesses called on behalf of the defendant were 

witnesses, who testified as to his good character. The court 

gave due consideration to each witness, who testified with 

regards to the defendant's good character and, weighed what 

each witness had to say against the strength of prosecution's 

case.” 

26. Although the evaluation of the appellant’s character was succinct, it cannot be said that the 

magistrate failed to direct himself and consider the issue of the appellant's good character. 

The magistrate weighed the evidence of the appellant’s good character against the strength of 

the prosecution case, which in his view was persuasive. 

27. Under ground 9 counsel for the appellant contended that the magistrate failed to consider 

whether the appellant knew of the existence of the firearms and ammunition inside the 

packages. However, knowledge is an inference drawn from the facts of the case. The 

magistrate in his ruling said: 

“From the evidence presented, an inference is drawn by this 

court that the defendant on the day in question, intended to 

possess the firearms and ammunitions. The court imputes 

knowledge and guilt to the defendant on account of his actions 

on the day in question. 

(i) From the three items he imported that were on the floor in 

the customs area, he picked up the box containing the 

television just before the Customs Officer commenced an 

inspection of it. Secreted away in the television were two high 

powered rifles and a large quantity of ammunitions. 
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(ii) He displayed nervousness upon discovery of the hidden 

firearms and ammunitions. 

(iii) He had in his possession pre-drafted invoices in the same 

names written on the imported items. 

The court imputes knowledge and guilt to the defendant that 

he knew that the items which he were importing into the 

country contained hidden in them, unlawful firearms and 

ammunitions.” 

28. From these important findings of fact made by the magistrate, he concluded that the 

appellant had the requisite intention to possess the firearms and ammunition that were the 

subject of the charges. There is no merit in these grounds of appeal, and they fail. 

Conclusion and Disposition 

29. For the reasons we have set out above we unhesitatingly dismiss the appellant's appeal 

and affirm the conviction and sentence of the magistrate in the court below. 

 

 

__________________________________________ 

The Honourable Mr. Justice Jones, JA  
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__________________________________________ 

The Honourable Mr. Justice Evans, JA (Actg.) 

 


