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        25 
                                           8 July 2019 
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         1   The oral judgment of the court was delivered by 
 
         2   Isaacs, JA: 
 
         3             In the matter of the bail purportedly granted by the 
 
         4   learned judge (that would in the matter of 17 of 2019, 
 
         5   Director of Public Prosecutions against Kevin Dwight Wright 
 
         6   Jr), the respondent was convicted of possession of an 
 
         7   unlicensed firearm contrary to 5(1)(b) of the Firearms Act and 
 
         8   possession of ammunition contrary to section 9(2)(a) of the 
 
         9   Firearms Act.  He was sentenced to two (2) years and six 
 
        10   (6) months' imprisonment and fined $7,000.00 or serve an 
 
        11   additional six months' imprisonment. 
 
        12             He seems to have appealed his conviction to the 
 
        13   Court of Appeal.  However, he applied for bail in the 
 
        14   Supreme Court.  On 31st January, 2019, the learned Justice 
 
        15   Gregory Hilton ("the judge") granted bail pending appeal to 
 
        16   the respondent. 
 
        17             The appellant appeals to the Court of Appeal 
 
        18   pursuant to section 8A(1) of the Bail Act against the decision 
 
        19   of the judge on the basis that the judge lacked the 
 
        20   jurisdiction to grant bail to the respondent. 
 
        21             The appellant comes to the court pursuant to section 
 
        22   8A(1) of the Bail Act, which states: 
 
        23              "Where the Supreme Court grants or refuses a 
                        person bail, or refuses to revoke bail, the 
        24              prosecution or the person, as the case may be, 
                        shall have a right of appeal to the Court of 
        25              Appeal." 
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         1             Appeals from the Magistrate's Court lie to this 
 
         2   court pursuant to section 234 of the Criminal Procedure Code 
 
         3   (hereafter called the "CPC"), which states: 
 
         4              "234. Appeals from magistrate’s courts, filed 
                        under this Part of this Code after the coming 
         5              into operation of this section shall lie - 
 
         6                  "(a) where the case has been heard by the Chief 
                            Magistrate, a Deputy Chief Magistrate, a Senior 
         7                  Stipendiary and Circuit Magistrate, a 
                            stipendiary and circuit magistrate or a circuit 
         8                  justice on circuit and the case relates to an 
                            offence referred to in the Third Schedule or an 
         9                  offence for which the offender is liable to 
                            imprisonment for a period of not less than one 
        10                  year, to the Court of Appeal;. 
 
        11                  "(b) subject to paragraph (a) of this section, 
                            where the case has been heard by the Chief 
        12                  Magistrate, a Deputy Chief Magistrate, a Senior 
                            Stipendiary and Circuit Magistrate, a 
        13                  stipendiary and circuit magistrate or a circuit 
                            justice on circuit, exercising original 
        14                  jurisdiction, to the Supreme Court; and 
 
        15                  "(c) in all other cases, to the Chief 
                            Magistrate, a Deputy Chief Magistrate, a Senior 
        16                  Stipendiary and Circuit Magistrate, a 
                            stipendiary and circuit magistrate or a circuit 
        17                  justice on circuit: 
 
        18              "Provided that in any case where appeal is by way 
                        of case stated such appeal shall lie to the 
        19              Supreme Court." 
 
        20             Section 24 of the Magistrate's Act provides: 
 
        21              "Subject to section 234 of the Criminal Procedure 
                        Code Act, an appeal shall lie to the Supreme 
        22              Court in any case in which a circuit justice 
                        exercises original jurisdiction on circuit." 
        23 
 
        24             Section 238 of the Criminal Procedure Code provides: 
 
        25              "Sentenced to a term of imprisonment gives notice 
                        in accordance with the provisions of this Code of 
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         1              "his intention to appeal against the conviction 
                        or sentence, he may make application to the 
         2              magistrate's court by which he was so convicted 
                        or the court to which the appeal lies, for bail 
         3              and that application shall be subject to the 
                        provisions of the Bail Act, 1994. 
         4 
                       "(2) Where the appellant is released on bail or 
         5              the sentence is suspended pending an appeal, any 
                        time during which he is at large after being 
         6              released or during which the sentence has been 
                        suspended shall be excluded in computing the term 
         7              of any sentence to which he is subject: 
 
         8             "Provided that in the case of an appellant whose 
                        sentence is suspended but who is not released 
         9              from custody, the court hearing the appeal shall 
                        order that the time so spent in custody awaiting 
        10              the hearing of the appeal shall be included in 
                        computing the term of the sentence. 
        11 
                       "(3) An appellant whose sentence is suspended but 
        12              who is not admitted to bail, shall, during the 
                        period in custody during such suspension, be 
        13              treated in the same manner as a prisoner awaiting 
                        trial." 
        14 
 
        15             However, what is plain in that section is that 
 
        16   persons who have been convicted for offences which attract 
 
        17   a penalty in excess of one year are to appeal to the Court of 
 
        18   Appeal.  Anything less than that, the person may appeal to the 
 
        19   Supreme Court. 
 
        20             What the subsection (1) states is that if he is 
 
        21   applying for bail, "he may make application to the 
 
        22   magistrate's court by which he was so convicted or the court 
 
        23   to which the appeal lies".  In these present circumstances of 
 
        24   the respondent his appeal lay to the Court of Appeal, and that 
 
        25   is the court to which his application should have been made. 
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         1             The respondent was sentenced to two (2) years' 
 
         2   imprisonment, hence his case falls to be considered under 
 
         3   section 234(a) of the CPC.  His appeal lies at the Court of 
 
         4   Appeal and not the Supreme Court.  Thus, in keeping with the 
 
         5   terms of section 238(1) of the CPC to wit, he may make 
 
         6   application for bail to the court to which the appeal lies. 
 
         7   The respondent had to make his bail application before this 
 
         8   court. 
 
         9             In the premises, it is clear that the judge lacked 
 
        10   the jurisdiction to hear the respondent's application for bail 
 
        11   in the circumstances.  Therefore, the bail granted by the 
 
        12   judge is set aside and the respondent is to remain in custody 
 
        13   until the determination of his appeal or his earlier release 
 
        14   on bail by this court. 
 
        15             Now, in regards to the appellant's appeal against 
 
        16   sentence in 180 of 2018, Kevin Wright, Jr v The 
 
        17   Attorney-General, the appellant, Kevin Wright, Jr, was charged 
 
        18   before the Magistrate's Court on 13th August, 2018, with 
 
        19   possession of an unlicensed firearm, the particulars being 
 
        20   that on 26th May, 2018, he was found in possession of a 
 
        21   nine-millimetre pistol, not being holder of a firearms 
 
        22   licence.  On the second count, the appellant was charged with 
 
        23   possession of ammunition, the particulars being that the 
 
        24   appellant was found in possession of 79-millimetre rounds of 
 
        25   ammunition, not being the holder of a firearms certificate in 
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         1   force at the time.  The appellant pleaded not guilty to both 
 
         2   counts. 
 
         3             The appellant was convicted on 13th August, 2018, on 
 
         4   both counts and sentenced to two (2) years' imprisonment.  In 
 
         5   addition to the custodial sentence, the magistrate imposed 
 
         6   a fine of $7,000.00 or an additional six (6) months if he did 
 
         7   not pay the fine.  On Count 2 the appellant was sentenced to 
 
         8   one year's imprisonment.  The sentences were to run 
 
         9   concurrently. 
 
        10             In his sentencing remarks the magistrate stated 
 
        11   inter alia: 
 
        12              "Having regard to the antecedent, age, 
                        possibility of rehabilitation of the convict, 
        13              level of cooperation with the police during the 
                        investigation, the type of weapon and quantity of 
        14              ammunition involved in this case, in exercise of 
                        its discretion and sentencing power, the court 
        15              will not impose the maximum custodial sentence 
                        within its jurisdiction. 
        16 
                       "The convict is sentenced to two (2) years 
        17              imprisonment at the Bahamas Department of 
                        Correctional Services upon his conviction for the 
        18              offences of unlawful possession of a firearm. In 
                        addition to the custodial sentence, a fine of 
        19              seven thousand dollars or an additional six 
                        months Imprisonment is imposed if he does not pay 
        20              the fine. 
 
        21             "On the charge of unlawful possession of 
                        ammunition, the convict is sentenced to one year 
        22              at the Bahamas Department of Correctional 
                        Services. 
        23 
                       "The sentences are to run concurrently." 
        24 
 
        25             The appellant filed his Notice of Appeal against his 
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         1   sentences.  His grounds of appeal are as follows: 
 
         2              "(1) In all the circumstances, the sentence of 
                        the Magistrate is bias, unsafe and/or 
         3              unsatisfactory. 
 
         4             "(2) The sentence given by the Magistrate is 
                        unduly severe in the circumstances. 
         5 
                       "(3) Such other ground(s) as the Court deems just 
         6              and reasonable." 
 
         7             The facts of this case are clearly unremarkable and 
 
         8   uncontested as noted by Mr. Cargill for the appellant.  The 
 
         9   accused was found at roughly 2:40 a.m. in the morning on 26th 
 
        10   May, 2018, in a vehicle with a female near to the Centerville 
 
        11   Supermarket.  A search of his vehicle revealed the weapon and 
 
        12   ammunition for which he was subsequently charged. 
 
        13             According to the appellant, he only accepted 
 
        14   responsibility for the firearm because he had been advised by 
 
        15   the police that someone had to go to jail.  Notwithstanding 
 
        16   that statement, however, the magistrate was of the view, 
 
        17   having regard to the exhibits that were put in place (the 
 
        18   firearm examiner's report and the firearm's licensing office 
 
        19   report) which suggested that it was in fact a firearm capable 
 
        20   of inflicting injury and that the ammo was capable of being 
 
        21   chambered and being fired from a like calibre weapon the 
 
        22   offence was made out; and, as I said, inasmuch as the 
 
        23   appellant virtually accepted that the firearm and ammunition 
 
        24   had been found in his vehicle by the police, it was inevitable 
 
        25   that he would be convicted by the magistrate.  So, this appeal 
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         1   is simply against sentence, since there has been no substance 
 
         2   to Grounds 1 and 3 being shown to this court. 
 
         3             Sentences imposed by this court in other matters of 
 
         4   like circumstance have indicated that the court is satisfied 
 
         5   that even a sentence of up to four (4) years is not 
 
         6   unreasonable in the circumstances, given the matters that are 
 
         7   daily reported in our news media.  Courts have a duty not only 
 
         8   to consider the circumstances of the person before it, but 
 
         9   also the surrounding circumstances of the offence.  This 
 
        10   weapon was found in a vehicle at 2:40 a.m. in the morning out 
 
        11   on the street. 
 
        12             As indicated to counsel during the course of his 
 
        13   submissions, the court treats discovery of weapons in vehicles 
 
        14   different to the discovery of weapons found in the homes. 
 
        15   Even going so far as to sentence those whose weapons are found 
 
        16   in the home to less time than to those whose weapons are found 
 
        17   in the vehicle. 
 
        18             The case of Galen Forbes v The Commissioner of 
 
        19   Police, MCCrApp & CAIS No. 10 of 2015 is a case that is on all 
 
        20   fours with that of the appellant, except that Forbes pleaded 
 
        21   guilty at the first opportunity, and we accept that given the 
 
        22   fact that the appellant was unrepresented, that we can 
 
        23   treat this case as also a plea of guilt.  In Forbes the court 
 
        24   found that the sentence imposed of four (4) years was not 
 
        25   unduly severe in the circumstances.  There are other cases, 
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         1   those cited by Ms. Duncombe of Austin Swain v The Commissioner 
 
         2   of Police, MCCrApp & CAIS No. 176 of 2013, and Kevin Cooper v 
 
         3   The Commissioner of Police, MCCrApp & CAIS No. 318 of 2013. 
 
         4   There is also The Commissioner of Police v Brian Botham, 
 
         5   MCCrApp & CAIS No. 134 of 2015, among others, where the 
 
         6   sentence of two (2) years may be viewed as lenient in 
 
         7   comparison with those other cases. 
 
         8             The court is not persuaded to interfere with the 
 
         9   decision of the magistrate to impose a sentence of two (2) 
 
        10   years and a fine of $7,000.00 in default of which payment, the 
 
        11   appellant is to serve an additional six (6) months. 
 
        12             The appeal is dismissed.  The sentences imposed by 
 
        13   the learned magistrate are affirmed as indicated. 
 
        14 
 
        15 
 
        16                          Dated this 8th day of July, 2019 
 
        17 
 
        18                                 _____________________ 
 
        19                                       ISAACS, JA 
 
        20 
 
        21   Sir Hartman Longley, P, Kt: 
 
        22             Appeal No. 17 of 2019 by the Attorney-General 
 
        23   against the grant of bail by Justice Gregory Hilton is 
 
        24   allowed.  The order for bail granted is therefore set aside. 
 
        25             In respect of Appeal No. 180 of 2018, the appeal 
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         1   against the sentence imposed by the Magistrate Samuel McKinney 
 
         2   is dismissed for the reasons given, and we confirm the 
 
         3   conviction and the sentences imposed by the magistrate. 
 
         4             That is the decision of the court. 
 
         5 
 
         6 
 
         7                             _________________________ 
 
         8                             SIR HARTMAN LONGLEY, P, Kt 
 
         9 
 
        10 
 
        11 
 
        12 
 
        13 
 
        14 
 
        15 
 
        16 
 
        17 
 
        18 
 
        19 
 
        20 
 
        21 
 
        22 
 
        23   ss 
 
        24 
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