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Criminal Appeal – Application for Extension of Time – Stealing by Reason of Employment 

- Article 20 of The Bahamas Constitution - Inordinate Delay - Presumption of regularity - 

Evidence Act (1996) s. 90 - Criminal Procedure Code s.213 - Breach of constitutional right 

to a fair trial within a reasonable time 

On 26 May 2012, several watches were discovered missing from the Carlo Milano store at 

Paradise Island after the intended appellant went into the showcase to clean it. The intended 

appellant was charged in the Magistrate’s Court on 13 June 2012 for “Stealing by Reason of 

Employment: Contrary to Section 340 (4) of the Penal Code Chapter 84”. The intended appellant 

was discharged on 6 August 2014, and re-arraigned on 2 September 2014 on the same matter in 

another Magistrate’s Court. She was convicted in October 2017 and filed her appeal out of time. 

She now seeks leave from the Court to file an appeal against conviction and sentence on the 

ground inter alia that the delay in her being tried was a breach of her constitutional right. 

Held: (Sir Michael Barnett JA dissenting) leave for extension of time is refused; conviction and 

sentence in the court below is affirmed. 
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per Jones JA: From the events as set out in the record we are unable to accept the argument of 

the intended appellant on the factual basis of this case. The appellant was first brought to 

Magistrate Court No. 5 on June 13, 2012. There were various adjournments in that court from 

the initial arraignment up to April 4, 2013, (nine months and three weeks) which were based on 

the unavailability of the appellant in some cases and in others absence of counsel on both sides. 

Between April 4, 2013 and August 6, 2014 (a delay of one-year and four months) it appears that 

the adjournments were mainly as a result of prosecution issues. 

The discharge was done on August 6, 2014, under section 230(2) (b) (ii) of the CPC. The case 

was relisted in Magistrate’s Court No. 6 twenty-seven days later on September 2, 2014 on the 

same facts. On this date the appellant was absent (with excuse) as she was overseas for medical 

reasons. On the adjourned date, September 26, 2014, a warrant was issued for the appellant’s 

absence. There is a presumption in s. 90 of the Evidence Act (1996) which gives effect to the 

regularity of what the magistrate did in issuing the warrant of arrest, until proved otherwise. The 

warrant remained outstanding until March 29, 2016, (one year and six-months) when the 

appellant was brought to court, arraigned and granted bail with conditions. 

Counsel for the intended appellant at trial, failed to make an application to stay the proceedings 

before the magistrate on the ground of delay, unfair trial or abuse of process. She cannot now 

complain about the delay when it was not placed before the magistrate who had the power to 

deal with the issue by staying the proceedings, adjusting the sentence or otherwise. In any event, 

we have carefully examined the evidence against the appellant and the circumstances 

surrounding the delay in starting the trial and can say there is no abuse of process in this case 

affecting the safety or fairness of the intended appellant’s conviction. 

Alpin Russell v Regina SCCrApp 83 of 2015 followed 

Attorney-General's Reference (no. 2 of 2001) 2004 2 AC 72 considered 

Barwick (John) (1985) 7 Cr. App. R. (S.) 142 considered 

Boolell v State of Mauritius [2007] 2 LRC 483 considered 

Cox v The Queen [1999] BHS J. No. 107 considered 

R v B (Brian Selwyn Bell) [2003] EWCA Crim 319 considered 

R v Maqsud Ali [1966] 1 QB 688 considered 

 

per Barnett, JA: In the absence of any explanation from the Crown for the delay, in my 

judgment, the period of delay between June 2012 and October, 2017 of five years was a breach 

of the appellant’s right to a fair hearing within a reasonable time.  

Through Attorney General Reference No 2, the Court has made it clear that inordinate delay 

will constitute a breach of the right to a fair hearing within a reasonable time and that this is so 

whether or not the accused can demonstrate that he has been prejudiced by the delay. Indeed, in 

Johnson v Attorney General, the prosecution conceded that a period of four years awaiting trial 

is “prima facie prejudicial”. 

It is a principle of sentencing that the account should be taken off the length of time between the 

commission of an offence and the time of sentencing.  Delay in the prosecution of a case is a 

factor to be considered in deciding upon the appropriate disposal of a case. 
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Boolell v State of Mauritius [2012] 1 WLR 3718 considered 

R v Idolo [1998] VSC 276 considered 

Johnson v Attorney General [2005] 6 BHS J No. 408 mentioned 

Curry v Attorney General [2006] 2 BHS J No. 119 considered 

Rummun v State of Mauritius [2013] UKPC 6 mentioned 

Attorney-General's Reference (no. 2 of 2001) 2004 2 AC 72 considered 

 

______________________________________________________________________________                 

JUDGMENT 

______________________________________________________________________________ 

Delivered by The Honourable Mr. Justice Roy Jones J.A:  

Introduction 

1. The intended appellant was charged in the Magistrate’s Court on June 13, 2012 for “Stealing 

by Reason of Employment: Contrary to Section 340 (4) of the Penal Code Chapter 84”. 

The particulars being that on Saturday May 26, 2012, while being concerned together the 

intended appellant did steal from Carlo Milano store at Paradise Island, goods in the amount 

of $120,425.00, the property of the Carlo Milano store, which she access to by reason of her 

employment. 

2. The intended appellant was discharged on August 6, 2014, and rearraigned before Magistrate 

Court No. 6 on September 2, 2014. The arraignment was for the same facts that she had been 

discharged in Magistrate Court No. 5. 

3. The intended appellant was convicted on October 5, 2017. She filed her appeal twelve days 

out of time and now seeks leave from this court to file an appeal against conviction and 

sentence. Having considered the intended appellant’s reasons for the delay we asked counsel 

to address us directly on the prospects of success. Four issues are raised by the intended 

appellant’s Notice of Appeal which, she says makes her intended appeal meritorious: 

1) The prosecution did not prove an essential element of the offence. 

The prosecution failed to establish that the watches were in the 

showcase and establish beyond reasonable doubt that the appellant 

stole them. 

2) The prosecution's evidence was inconsistent, weak and vague 

and/or inadmissible. As a result, the Learned Magistrate should 

have held that prima facie had not been established and on the 

principles enunciated in Galbraith [1981] 2 A11 ER 1060 the 

appellant should have been acquitted. 

3) The appellant's constitutional rights pursuant to Articles 17 and 20 

of the Constitution were breached as there was an unreasonable 
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delay between charge and trial to wit there was some four (4) years 

between initial charge to disposition. 

4) The Learned Magistrate made extra-judicial utterances which were 

prejudicial and demonstrated her bias. 

5) For the above reasons, the conviction is unsafe. 

6) The sentence is harsh and severe. 

4. At the hearing before us, the counsel for the intended appellant did not pursue Ground 4 on 

the extra-judicial statements of the trial judge and any claim of bias on her part. 

Ground One: The Prosecution failed to prove an essential element of the offence; namely 

that the appellant stole the watches in the showcase. 

5. Counsel for the intended appellant contends the prosecution did not prove the watches were 

in the showcase on the day and time in question with the result that one of the elements of the 

offence has not been proved. 

6. From the evidence given at the trial, the prosecution’s case consisted of both direct and 

circumstantial evidence. As to the use of circumstantial evidence, Gonsalves Sabola P said in 

Cox v The Queen [1999] BHS J. No. 107: 

“In the case of Taylor et al v, R. (1928) 21 Crim. App. Rt 20 at 

21, Hewart L.C.J., in the course of his judgment, commented 

as follows: 

‘It has been said that the evidence against the applicants 

is circumstantial: so, it is, but circumstantial evidence is 

very often the best. It is evidence of surrounding 

circumstances which, by undersigned coincidence, is 

capable of proving a proposition with the accuracy of 

mathematics. It is no derogation of evidence to say that 

it is circumstantial’”. 

7. From the manager of the Carlo Milano store there was direct evidence that the entire 

inventory in the store was accounted for as there were no sales on May 25, 2012. The 

watches were discovered missing on May 26, 2012 after the appellant went into the showcase 

in what she says was a cleaning exercise. The manager also viewed the surveillance images 

for the May 26, 2012 and said that she was able to see the appellant placing a hand towel 

over the watches and removing them. There is no merit in this intended ground of appeal. 

Ground 2: Prosecution's evidence inconsistent, weak and vague and/or inadmissible 

8. The appellant complains that the prosecution’s evidence was inconsistent, weak and vague or 

inadmissible. 
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(a) Inconsistent and conflicting evidence: 

9. Counsel for the appellant contend the evidence of the amount of watches stolen was 

inconsistent. First, Mr. Chee-a-Tow the store owner, gave evidence that four (4) Corum 

watches were stolen. On the other hand, the manager Glenda Tucker said that three (3) 

Corum watches were missing valued at $20,000, $22,000 and $32,000 respectively. 

10. The Virtual complainant in this matter Mr. Chee-A- Tow, testified that four watches was 

stolen. The manager, Ms. Tucker stated that it was three watches. Also, in the magistrate’s 

decision at paragraph 12 does mention three but thereafter has four in brackets, so it appears 

as if it was a mistake. 

11. The appellant is charged under section 340(4) of The Penal Code Chapter 84 which provides: 

“Whoever is convicted of: 

“Stealing anything of which he had the custody, control 

or possession, or to which he had the means of access, 

by reason of any office, employment or service shall be 

liable to imprisonment for ten years.” 

12. From the evidence either three or four watches were stolen by the appellant. That evidence is 

sufficient to provide a proper foundation for the charge. On the totality of the evidence before 

the magistrate there was a case to answer. 

(b) Weak vague or inadmissible evidence. 

13. Tucker gave evidence that some of the watches in the inventory taken on Friday May 25, 

2012 and shown in Exhibit P-1 were the ones reported stolen. Counsel for the appellant 

contends that Tucker’s evidence on this aspect was inadmissible for the following reasons. 

First, there was no proper foundation for Tucker to identify the watches as those she spoke of 

in Exhibit P-1. Second, Tucker was not asked to describe the watches that she asserted were 

in inventory on Friday May 25, 2012, nor was she asked to describe the missing watches. 

14. In R v Maqsud Ali [1966] 1 QB 688 at 701 Marshall J in delivering the judgment of the 

court said: 

“For many years now, photographs have been admissible in 

evidence on proof that they are relevant to the issues involved 

in the case and that the prints are taken from negatives that 

are untouched. The prints as seen represent situations that 

have been reproduced by means of mechanical and chemical 

devices. Evidence of things seen through telescopes or 

binoculars which otherwise could not be picked up by the 

naked eye have been admitted…” 

15. Where the photographs are relevant to the issues in the case, they are prima facie admissible. 

In this case, the proper foundation was laid by Mr. Chee-A-Tow who took photographs of the 
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missing watches and gave evidence as to the condition of the camera used to do the 

photographs. The photographs were subsequently printed and signed by him. At the trial the 

photographs were identified and entered as Exhibit P-1. Tucker identified the watches in 

Exhibit P-1 and the magistrate accepted as a fact that the stolen watches were a part of the 

watches inventoried on Friday May 25, 2012. 

16. Counsel for the appellant also complains that the evidence is vague as it does not establish 

when the watches were missing. This contention is not accurate as the evidence accepted at 

the trial was that the watches were present during an inventory on May 25, 2012 and were 

stolen sometime the following day May 26, 2012. The particulars of the offence on which the 

appellant was charged put the offence as taking place on Saturday May 26, 2012. There is no 

merit in these complaints and this ground of appeal fails. 

Grounds 3 and 5: Unreasonable Delay in Starting Trial (a) Affecting Safety of the 

Conviction; and (b) Breaching Constitutional Rights 

17. Under these two grounds, counsel for the intended appellant argues that the pre-trial period 

was unreasonable, presumptively prejudicial; and, effectively an abuse of process. The period 

August 6, 2014 to March 29, 2016 (the date of the second arraignment) represents nineteen 

months between dismissal of the first charges and the second arraignment and forty-six-

months from her first arrest. Counsel for the intended appellant contends the intended 

appellant was not responsible for these delays as she was always available, being employed 

at establishments that were visible to the public. Further, the intended appellant was 

prejudiced by the delay as she could not find her witnesses for her defence. 

(a) Breach of Constitutional Rights 

18. Counsel for the intended appellant contends that these delays breached her rights under 

Article 20. (1) of The Constitution which reads: 

“If any person is charged with a criminal offence, then, unless 

the charge is withdrawn, the case shall be afforded a fair 

hearing within a reasonable time by an independent and 

impartial court established by law. 

19. Counsel for the intended appellant also points out that what is a reasonable time depends on 

the period of time that has elapsed. On this point we were referred to Attorney-General's 

Reference (no. 2 of 2001) 2004 2 AC 72 where the House of Lords considered the question 

of whether a criminal charge had been heard within a reasonable time for the purposes of 

Article 6(1) of the European Convention for the Protection of Fundamental Rights and 

Freedoms ("the Convention"). The House of Lords held that: 

“In the determination of whether for the purposes of Article 

6(1) of the Convention, a criminal charge has been heard 

within a reasonable time, the relevant time period commences 

at the earliest time at which a defendant is officially alerted to 

the likelihood of criminal proceedings against him which in 
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England and Wales will ordinarily be when he is charged or 

served with a summons.” 

20. Article 6(1) of the Convention reads: 

“In the determination of his civil rights and obligations or of 

any criminal charge against him everyone is entitle to a fair 

and public hearing within a reasonable time by an independent 

and impartial tribunal established by law” 

21. It can be seen that this provision is similar to Article 20(1) of The Bahamas Constitution. In 

this case the intended appellant was charged on June 13, 2012, for the offence and sentenced 

on October 5, 2017. That interval amounts to a period of 5 years and 3 months. On the issue 

of the right to be heard within a reasonable time, counsel for the intended appellant referred 

us to Boolell v State of Mauritius [2007] 2 LRC 483 at 495 (A Privy Council appeal from 

Mauritius) where the court in considering section 10(1) of the Constitution of Mauritius, 

which contains a provision similar to Article 20(1) of The Bahamas Constitution said at 

paragraph [32]: 

“Their Lordships accordingly consider that the following 

propositions should be regarded as correct in the law of 

Mauritius: 

(i) If a criminal case is not heard and completed within 

a reasonable time, that will of itself constitute a breach 

of s 10(1) of the Constitution, whether or not the 

defendant has been prejudiced by the delay. 

(ii) An appropriate remedy should be afforded for such 

breach, but the hearing should not be stayed, or a 

conviction quashed on account of delay alone, unless (a) 

the hearing was unfair or (b) it was unfair to try the 

defendant at all.” 

22. In this case counsel for the appellant contends that the appellant was not responsible for the 

delays. She points out that the adjournments before Magistrate Court No. 5 were primarily 

due to the unavailability of prosecution witnesses. Counsel for the appellant also contend that 

the appellant was not the cause of the arraignment in the second trial being delayed to March 

29, 2016 as she was employed and could easily be found. Furthermore, she did not know the 

case would be brought back after the discharge in August 2014. 

23.  The learned authors of Halsbury’s Laws of England Criminal Procedure Vol 27 (2015) paras 

435-957)/5.137 (Limitation of time in criminal proceedings) make the point that: 

“Except where there are statutory provisions to the contrary, 

criminal prosecutions may be commenced at any time after the 

commission of the offence. A prosecution is commenced when a 

written charge is issued by a relevant prosecutor or an 
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information is laid before a justice of the peace or, if there is no 

written charge or information, when the defendant is arrested 

and charged…Prolonged delay in starting or conducting 

criminal proceedings may be an abuse of process as, for 

example, when substantial delay has been caused by some 

improper use of procedure by, or inefficiency on the part of, 

the prosecution and the defendant has not himself caused or 

contributed to it and has been prejudiced by it, in which case 

the judge may stay proceedings for abuse of process. The 

jurisdiction to decline to allow criminal proceedings to 

continue should be used sparingly.” 

24. By s. 213 of the Criminal Procedure Code (CPC) a magistrate’s court may not try on 

information for a summary offence unless the information was laid within six-months from 

the time when the offence was committed. This was amended in 2011 to remove the 

restriction on bringing indictable matters triable summarily. The amended s. 213 now 

provides that: 

“(1) Subject to subsection (2), no offence that is triable 

summarily shall be triable by a magistrate's court unless 

the charge or complaint relating to it is laid within six-

months from the time when the matter of such complaint 

or charge arose, so, however that if the circumstances 

giving rise to the complaint or charge occurred upon a 

vessel upon the high seas, then the court shall have 

jurisdiction in respect thereof where the complaint or 

charge was laid within six-months after the arrival of the 

vessel at her port of discharge in The Bahamas. 

(2) The provisions in subsection (1) shall not apply where 

(a) a longer period of time is specially allowed by law; 

(b) the offence is an indictable offence triable 

summarily.” 

25. As the charges in this case were indictable matters brought summarily after the amendment, 

the six-month restriction on bringing the charges is not applicable here. 

26. We now turn to consider the specific facts of the case as revealed from a chronology of 

events taken from the magistrate’s records which we set out below: 

“04/06/12 Appellant cautioned and arrested 

13/06/12 Appellant appears in Court #5 on charges of 

stealing by reason of employment. Offence 

committed on May 26, 2012; Co-accused 

present; Bail granted, $20,000 with 2 sureties. 
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23/07/12 Appellant in hospital; Absent from Court; Co-

accused present; Adj 

21/09/12 Appellant had a baby; absent. Co-accused 

present; Adj 

21/02/13 Appellant and co-accused appear; No defence 

counsel present; Adj 

03/04/13 Appellant and co-accused present; No counsel 

and no prosecutor; Adj 

04/04/13 Appellant and co-accused present; Adj 

19/08/13 Appellant and co-accused present; Adj 

26/09/13 No stenographer present; Adj 

21/11/13 Appellant present and co-accused absent; Adj 

18/12/13 Appellant and co-accused present; Adj 

21/05/14 Appellant and co-accused present; Adj 

26/06/14 Adj; No indication of what transpired" 

06/08/14 Prosecutor withdraws case under CPC 

230(2)(b); Appellant discharged 

02/09/14 New case brought against appellant on same 

facts in Magistrate's Court #6; Appellant fails to 

appear as travelled overseas for medical reasons; 

Co-accused arraigned and granted bail $20,000 

with sureties. 

26/09/14 Appellant absent Warrant of arrest issued 

26/02/15 Appellant absent; Warrant of arrest outstanding 

18/06/15 Appellant absent; Warrant continues 

outstanding 

24/09/15 Appellant absent: Warrant outstanding 

16/03/16 Appellant absent; Warrant outstanding 

17/03/16 Appellant absent; Warrant outstanding 
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29/03/16 Appellant appears and arraigned; Bail granted 

in $20,000 with electronic device. 

10/06/16 Appellant and co-accused appear; Prosecution 

discharges case against co-accused 

05/10/17 Appellant convicted and sentenced for offence of 

stealing by reason of employment and sentenced 

to 2 years at BDC.” 

27. From the events as set out in the record and the chronology we are unable to accept the 

argument of the intended appellant on the factual basis of this case. The appellant was first 

brought to Magistrate Court No. 5 on June 13, 2012. There were various adjournments in that 

court from the initial arraignment up to April 4, 2013, (nine months and three weeks) which 

were based on the unavailability of the appellant in some cases and in others absence of 

counsel on both sides. Between April 4, 2013 and August 6, 2014 (a delay of one-year and 

four months) it appears that the adjournments were mainly as a result of prosecution issues. 

28. The discharge was done on August 6, 2014, under section 230(2) (b) (ii) of the CPC which 

provides: 

“230 (1) With the leave of the court and notwithstanding any 

other provisions in this Part of this Code, the 

prosecutor may at any time before a final order is 

made, in any case triable summarily and in which the 

accused person has pleaded not guilty, withdraw the 

complaint. 

(2) On any withdrawal as aforesaid- 

(a) where the withdrawal is made before the accused 

person is called upon for his defence, the court shall 

acquit the accused 

(b) where the withdrawal is made before the accused 

has person is called upon to make his defence the 

court shall subject to the provisions of section 203 

of this Code, in its discretion make one of the 

following orders - 

(i) an order acquitting the accused; or 

(ii) and order discharging the accused. 

(3) An order discharging the accused under paragraph  
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(b) (ii) of subsection (2) of this section shall not operate 

as a bar to subsequent proceedings against the 

accused person on account of the same facts.” 

29. The case was relisted in Magistrate’s Court No. 6 twenty-seven days later on September 2, 

2014 on the same facts. On this date the appellant was absent (with excuse) as she was 

overseas for medical reasons. On the adjourned date, September 26, 2014, a warrant was 

issued for the appellant’s absence. There is a presumption in s. 90 of the Evidence Act (1996) 

which gives effect to the regularity of what the magistrate did in issuing the warrant of arrest, 

until proved otherwise. It provides that: 

“Where a person is proved to have done any act in any official 

or judicial capacity, the court shall presume, until the contrary 

is shown, that all circumstances had happened, and all 

conditions were fulfilled which were necessary to give validity 

to such act.” 

30. It can be presumed as a fact (in the absence of anything to the contrary) that the magistrate 

issued the warrant for disobedience to a properly issued summons. The warrant remained 

outstanding until March 29, 2016, (one year and six-months) when the appellant was brought 

to court, arraigned and granted bail with conditions. 

31. From the above we are constrained to agree with the respondent that the appellant's 

constitutional rights were not infringed, nor did she suffer any prejudice.  

(b) Safety of the Conviction 

32. The appellant has raised before us the safety of the conviction arising from the delay in 

commencing her trial. This court has always retained a residual right to set aside a conviction 

where the conviction is unsafe, or it would be unfair to let it stand.  

33. In R v B (Brian Selwyn Bell) [2003] EWCA Crim 319 the appellant appealed against his 

convictions for indecently assaulting his stepdaughter, 30 years ago when she was between 

the ages of 7 and 11-years-old. The appellant applied to the trial judge for a stay of 

proceedings on the basis that he had difficulty in getting witnesses given the long delay and 

the trial would amount to an abuse of process. The judge refused the application and he 

appealed on the ground the evidence was unreliable and unsupported by any independent 

evidence. The court allowed the appeal on the basis of the safety of the convictions arising 

from the delay and the limited evidence available. The court took the view that the appellant 

was unable to defend himself or effectively cross examine the complainant in the 

circumstances. Woolf C.J said at paragraph 27: 

“there remains in this court a residual discretion to set aside a 

conviction if we feel it is unsafe or unfair to allow it to stand. 

This is so even where the trial process itself cannot be faulted. 

It is a discretion which must be exercised in limited 

circumstances and with caution. When we exercise that 
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discretion, we must be conscious that we are not only involved 

in deciding where justice lies for the appellant. We must do 

justice to the prosecution, whose task it is to see that the guilty 

are brought to justice. We must also do justice to the victim 

[…]” 

34. However, in this case, counsel for the intended appellant at trial failed to make an application 

to stay the proceedings before the magistrate on the ground of delay, unfair trial or abuse of 

process. She cannot now complain about the delay when it was not placed before the 

magistrate who had the power to deal with the issue by staying the proceedings, adjusting the 

sentence or otherwise. In any event, we have carefully examined the evidence against the 

appellant and the circumstances surrounding the delay in starting the trial and can say there is 

no abuse of process in this case affecting the safety or fairness of the intended appellant’s 

conviction. There is no merit in any of constitutional grounds of appeal. 

Ground 6: The sentence is harsh and severe. 

35. On her final ground counsel for the appellant took issue with the sentence given to the 

appellant. She contended the sentence was too harsh in the circumstances and relied on the 

case of Alpin Russell v Regina SCCrApp 83 of 2015. In that case, the appellant was an 

attorney at law with instructions to prepare a mortgage for one of the bank’s clients who was 

buying a piece of property. The bank transferred money to the appellant to be paid to the 

vendor by the purchaser. The appellant paid some of the money to the vendor. The bank 

lodged a complaint against the appellant who was tried and convicted for the offence of 

stealing by reason of employment and sentenced to two years' imprisonment. The appellant 

appealed among other things that the sentence was unduly severe. The court found that the 

sentence was not too severe having regard to the appellant’s position of trust.  

36. Counsel pointed out that the appellant in Russell was a lawyer of many years standing 

compared to the appellant in this case who was an entry level worker. She argues that the 

sentence in both cases amounted to two years which, makes the appellant’s sentence unduly 

harsh. 

37. In Barwick (John) (1985) 7 Cr. App. R. (S.) 142 the appellant, a man aged 41 of previous 

good character, was convicted of four counts of false accounting, four counts of obtaining by 

deception and two counts of theft. He was employed as the manager of a small finance 

company, and over a period of time stole a total of at least £9,000. The trial judge sentenced 

him to two years' imprisonment. The Chief Justice sitting in the English Court of Appeal 

gave the following guidance for judges sentencing in breach of trust cases at page 146: 

“In general, a term of immediate imprisonment is inevitable, 

save in very exceptional circumstances or where the amount of 

money obtained is small. Despite the great punishment that 

offenders of this sort bring upon themselves, the Court should 

nevertheless pass a sufficiently substantial term of 

imprisonment to mark publicly the gravity of the offence. The 

sum involved is obviously not the only factor to be considered, 
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but it may in many cases provide a useful guide. Where the 

amounts involved cannot be described as small but are less 

than £10,000 or thereabouts, terms of imprisonment ranging 

from the very short up to about eighteen months are 

appropriate…Cases involving sums of between about £10,000 

and £50,000 will merit a term of about two to three years' 

imprisonment. Where greater sums are involved, for example 

those over £100,000, then a term of three and a half years to 

four and a half years would be justified  

The terms suggested are appropriate where the case is 

contested. In any case where a plea of guilty is entered however 

the court should give the appropriate discount. It will not 

usually be appropriate in cases of serious breach of trust to 

suspend any part of the sentence. As already indicated, the 

circumstances of cases will vary almost infinitely.  

The following are some of the matters to which the court will 

no doubt wish to pay regard in determining what the proper 

level of sentence should be: (i) the quality and degree of trust 

reposed in the offender including his rank; (ii) the period over 

which the fraud or the thefts have been perpetrated; (iii) the 

use to which the money or property dishonestly taken was put; 

(iv) the effect upon the victim; (v) the impact of the offences on 

the public and public confidence; (vi) the effect on fellow 

employees or partners; (vii) the effect on the offender himself; 

(viii) his own history; (ix) those matters of mitigation special to 

himself such as illness; being placed under great strain by 

excessive responsibility or the like; where, as sometimes 

happens, there has been a long delay, say over two years, 

between his being confronted with his dishonesty by his 

professional body or the police and the start of his trial; finally, 

any help given by him to the police.” 

38. This is a breach of trust case, in which deterrence is important. The normal sentence in cases 

of this kind is immediate custody. In this case, the appellant was convicted after a trial and no 

restitution of the watches (valued at $120,000) or compensation to the owners was made. 

Notwithstanding the appellant’s modest position in the store; (she was not a manager or 

senior employee with a high degree of trust) the sentence of two years imprisonment cannot 

in our view be said to be unduly harsh to merit the interference of this court. As we find no 

merit in this ground, it must fail. 
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Conclusion and Disposition 

39. For all the reasons set out above, we refuse leave to extend time to file this appeal out of time 

with the result that the appellant’s conviction and sentence in the court below is affirmed. 

 

 

___________________________________________ 

The Honourable Mr. Justice Jones, J.A. 

 

40. I agree.  

 

___________________________________________ 

The Honourable Sir Hartman Longley, P. 

 

Delivered by The Honourable Sir Michael Barnett, J.A:  

41. I have read in draft the judgment prepared by Jones JA and I agree with him that the first 

ground of appeal has no merit and that the appeal against conviction must be dismissed. 

42. However, I am of the view that the second ground of appeal has merit. 

43. The second ground was that the Appellant’s constitutional rights pursuant to Articles 17 and 

20 of the Constitution were breached as there was an unreasonable delay between charge and 

trial to wit there was some four (4) years between initial charge to disposition. 

44. Article 20 provides: 

“20. (1) If any person is charged with a criminal offence, then, 

unless the charge is withdrawn, the case shall be afforded a fair 

hearing within a reasonable time by an independent and 

impartial court established by law.” 

 

45. The basis of this charge is the delay between June 2012 when she was first charged and 

October 2017 when she was sentenced. This is a period of just over 5 years.  

46. The facts of this case are recited in the judgment of Jones JA.  

47. The appellant was arrested in June 2012 and charged with the offence of stealing. From June, 

2012 to August, 2014 nothing appears to have been done in the prosecution of the case. In 
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August, 2014 the prosecution withdrew the case and the appellant was discharged pursuant to 

section 230(2)(b)(2) of the Criminal Procedure Code.  This of course was the sole decision of 

the prosecution. 

48. In September, 2014 two months after they had issued a nolle prosequi the prosecution again 

brought the charge based upon the same 2012 matters. The appellant did not appear. A 

perusal of the charge sheet suggests that she was abroad for health reasons.  There is nothing 

in the material before us to show how that information came to the knowledge of the 

prosecution or that she was aware that the charges had been brought again. No affidavit of 

service is in the Record. In her affidavit of 1 April, 2019 she said:  

“After I was discharged in 2014 I was employed as a waitress 

at a popular restaurant out west and as a greeter at the Nassau 

International Airport. I led a normal life. Having not heard 

anything for a long time, I thought that the matter was 

finished. 

I recall being arrested in 2016. It was the Tuesday before the 

long Easter Holiday weekend. I remained in police custody 

until I was taken to Magistrates Court No 6 on the Tuesday 

after Easter Monday holiday” 

49. The Crown has filed no affidavit evidence to explain why the appellant was not brought 

before the court until 29 March, 2016. There is no explanation why the matter was not 

proceeded against her later in 2014 or in 2015 or early 2016. From her affidavit it appears 

that the Appellant was unaware of the fact that the charges had again been brought against 

her. The appellant had moved on with her life.  As I said the Record did not include any 

record of service of a summons on the appellant in August or September, 2014. 

50. The appellant’s affidavit evidence that she was unaware of the new proceedings until March, 

2016 and was not arraigned earlier is supported by the note on the charge sheet dated 29 

March, 2016 that showed that it was on that date that she pleaded “not guilty”. If she had 

been arraigned earlier she would have already pleaded not guilty and there would not have 

been a need for a new plea to be taken  

51. As I said, the prosecution has put in no affidavit evidence to answer the appellant’s averment 

that after she had been discharged in August, 2014 she was unaware that new proceedings 

had been brought. Nothing to show that she was aware of the new proceedings. 

52. The majority rely on the presumption of regularity.  But that is simply an evidential 

presumption. In the absence of evidence to the contrary it is presumed that the proceedings 

were regular and proper. That may be appropriate if the affidavit evidence of the appellant 

did not exist. But given that affidavit evidence, it called for some explanation from the 

prosecution and it has been conspicuously silent.  
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53. The trial of the matter against the appellant began in September 2016. She was convicted in 

May, 2017 and sentenced in October, 2017. 

54. In Attorney General Reference No 2, the House of Lords said: 

“In the determination of whether, for the purposes of article 

6(1) of the Convention, a criminal charge has been heard 

within a reasonable time, the relevant time period commences 

at the earliest time at which a defendant is officially alerted to 

the likelihood of criminal proceedings against him, which in 

England and Wales will ordinarily be when he is charged or 

served with a summons.” 

 

55. The appellant was first alerted to the likelihood of criminal proceedings in June 2012 when 

the charge of stealing was first brought. 

56. The issue is whether the delay between June, 2012 and October, 2017 is a breach of her 

constitutional right to a fair trial within a reasonable time. 

57. There is no explanation as to why the charges laid against the appellant in June, 2012 were 

not prosecuted with promptness or why it was discharged in August, 2014. It was not a 

complex case with many witnesses. There is no explanation as to why it was not prosecuted 

in 2015. 

58. In Curry v Attorney General [2006] 2 BHS J No. 119 Isaacs J (as he then was) said: 

“24  Presumptively prejudicial periods were considered by the 

Court in the following cases: R. v. Craig Nigel Higgs, et. al. (for 

Thorne, J. it was a period of four years; R. v. Markson Outten 

(for Allen, J. it was a period of twenty-six months); and R. v. 

Linford Williams (for Marques, J. it was a period of thirty-six 

months. I have held the following periods to be presumptively 

prejudicial: four years in Quincy Johnson v Attorney-General 

CRI/crg/003/05; thirty-eight months in Bradley Williamson v 

Attorney-General of the Commonwealth of The Bahamas Info. 

No. 23/1/05; and nine years and three months in Kevin Brown 

v The Queen Info. No. 22/1/00.” 

59. In the absence of any explanation from the Crown for the delay, having regard to those 

previously decided cases, in my judgment, the period of delay between June 2012 and 

October, 2017 of five years was a breach of the appellant’s right to a fair hearing within a 

reasonable time. 
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60. I accept that there is little evidence that the appellant had suffered any prejudice by the delay. 

The transcript does show that she wanted to call witnesses who were not willing to testify. 

Whether this was because of the delay or for any other reason, for example, they did not wish 

to become involved is not apparent from the record.  

61. However, through Attorney General Reference No 2, the Court has made it clear that 

inordinate delay will constitute a breach of the right to a fair hearing within a reasonable time 

and that this is so whether or not the accused can demonstrate that he has been prejudiced by 

the delay. Indeed, in Johnson v Attorney General [2005] 6 BHS J No 408, the prosecution 

conceded that a period of four years awaiting trial is “prima facie prejudicial”. 

62. In my judgment, the Court is entitled to make any such orders as it thinks just to remedy or 

vitiate the injury caused by the breach of the appellant’s rights. 

63. This point was made by the Privy Council in Boolell v State of Mauritius [2012] 1 WLR 

3718.  

“[32] Their Lordships accordingly consider that the following 

propositions should be regarded as correct in the law of 

Mauritius: 

i. If a criminal case is not heard and completed within 

a reasonable time, that will of itself constitute a 

breach of s 10(1) of the Constitution, whether or not 

the defendant has been prejudiced by the delay. 

ii. An appropriate remedy should be afforded for such 

breach, but the hearing should not be stayed or a 

conviction quashed on account of delay alone, unless 

(a) the hearing was unfair or (b) it was unfair to try 

the defendant at all.” 

64. In our judgment the appellant can be compensated for this breach of her constitutional rights 

by a mitigation of her otherwise reasonable sentence.  

65. In Boolell, the Privy Council said: 

“their Lordships would not regard it as acceptable that the 

prison sentence imposed by the Intermediate Court should be 

put into operation some 15 years after the commission of the 

offence unless the public interest affirmatively required a 

custodial sentence, even at this stage. This is not such a case, 

and their Lordships will set aside the prison sentence and 

substitute for it a fine of Rs10,000.” 

66. In this case the prison term of two years would be put in operation almost seven years after 

the commission of the offence in June, 2012. 
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67. It is a principle of sentencing that the account should be taken off the length of time between 

the commission of an offence and the time of sentencing.  Delay in the prosecution of a case 

is a factor to be considered in deciding upon the appropriate disposal of a case. See 

Rummun v State of Mauritius [2013] UKPC 6 at para 13. 

68. I adopt the observations of Tadgell JA of the Court of Appeal of Victoria, Australia in R v 

Idolo [1998] VSC 276 where he was considering a sentence that was being imposed two and 

a half years after the commission of an offence involving computer fraud. Tadgell JA said: 

“What is undue delay deserving of mitigation of punishment is 

essentially a matter of degree to which common sense is to be 

applied. The other aspect of delay is that is it usually 

appropriate to take undue delay into account when 

rehabilitation is a real prospect, and, as I said in Miceli at page 

6 ; 

‘It is no lesser when the person to be dealt with has 

been at large and has ordered his affairs during 

the period of delay with a view to reorganizing his 

life. That is what happened here.’” 

69. To now incarcerate the intended appellant for two years, some seven years after the incident 

in 2012 does not take into account the prejudice suffered by the delay in prosecuting this 

offence.  The appellant had thought that the matter was behind her, the Crown having 

discontinued its case in August 2014 and had moved on with her life unaware that the 

charges had been reinstated. In the meantime she gave birth to a child.  As I said, the Crown 

has provided no explanation for the delay and I may have treated the matter differently if 

there was some explanation given by the Crown for the delay. 

70. To fashion a remedy that compensates her for the breach of her constitutional rights I would 

vacate the term of imprisonment for two years and impose a fine of $30,000.00 or a term of 

six months. I would leave the employer to its civil remedy against the appellant to recover 

the value of the watches. As the six years limitation period imposed by the Limitation Act 

would bar such a claim if it is pleaded, I would require the appellant to undertake not to plead 

any limitation defence if an action is brought against her by her employer within one year of 

this judgment.  

 

___________________________________________ 

The Honourable Sir Michael Barnett, J.A. 

 

 


