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On 14 July 2014 around 3:30pm, two men entered Bristol Cellars liquor store on Cedar Street in 

Freeport, Grand Bahama. One of the men pulled a firearm on the employee, and she ran 

immediately to the back of the store and called 911 to report the incident. The cash register was 

removed and cash was taken from it. The men left the store. Officers responding to the incident 

gave chase to a grey Chevy Lumina traveling at a high rate of speed from the area of the robbery. 

Shots were fired at the vehicle which eventually crashed into a wall in the area of Frobisher Drive 

and Pioneer’s way. One of the men was shot and was arrested at the scene of the crash. 
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Delroy Hepburn, Jermicko Ferguson and Richard Munnings were charged with the two offences. 

Hepburn pled guilty to the charges and gave evidence for the Crown. Ferguson and Munnings 

were convicted and now appeals their convictions. 

Held: appeals dismiss; convictions and sentences affirmed.  

 

Whether that was the gun found near Furniture Plus or the one seen during the pursuit was the 

pivotal issue. In my judgment the prosecution’s case never properly resolved that issue to the 

satisfaction of the jury. Thus, the apparent, yet not real inconsistency. 

To my mind the jury would have acquitted on the basis that only one gun was used in the 

robbery and that was the gun seen in the back of the car by the two police officers, (which was 

not recovered), and that the gun found in the area of Furniture Plus, (which was not produced), 

and the source of which remained unexplained on the evidence, was not positively identified as 

the gun used in the robbery and therefore the appellants did not have possession of it. In short the 

prosecution would have failed to satisfy the jury beyond a reasonable doubt that the gun found 

next to Furniture Plus and which was not exhibited was the gun used in the robbery. 

The learned judge directed the jury as is the custom in this jurisdiction that the facts are for them 

and that they are to consider separate verdicts for each of the defendants notwithstanding they 

were charged jointly. The jury may have followed their instructions dutifully, considered the 

evidence on the charges separately and decided that the Crown had not discharge its burden of 

proof on the second charge. Accordingly they acquitted. 

In my judgment there is no inconsistency. The firearm charge failed because of the incredulity of 

the evidence and the armed robbery charge succeeded because of the cogency of the evidence. 

Nevertheless, there was no objection raised by counsel for the appellant to the admission of the 

evidence. Section 189 of the Criminal Procedure Code makes it clear that the time for objecting 

to the admissibility of evidence is at the time when it is about to be admitted. Notwithstanding 

that no objection was raised the judge could have dealt with it in her summation. However, this 

is a matter for discretion that an appellant court seldom interferes with. Whether to address it or 

to leave it alone so as not to draw undue attention to the prejudicial evidence is a matter for the 

discretion of the judge and normally the jury would be asked simply to disregard it and not to 

hold it against the appellant when considering his case. However, the failure to address 
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prejudicial material in this case is not necessarily fatal. [See R v Weaver [1967] 1 All ER 277 

and Arthurton v The Queen [2005] 1 WLR 949.] 

The complaint while it has merit, has to be considered against the back drop of the 

overwhelming nature of the case against this accused. It was truly a cogent case. The appellant 

was caught red-handed and indeed was shot in the course of a high speed chase to evade police 

after the commission of the offense. He was caught within moments. 

Appellate courts have said that they do not interfere with sentences on the basis that they might 

have passed another sentence. For an Appellate court to interfere the court has to be convinced 

that the lower court did not properly exercise its discretion and may have taken into 

consideration matters it should not have or left out matter it should have considered. Nothing has 

been shown to us to support the view that these sentences are outside the range or that the 

sentencing judge erred in the exercise of her discretion to impose the sentences of 20 and 18 

years. 

Regina v Duarte (1972) 1 WLR 1612 considered 

Ferron Scavella  v Regina SCCrApp 124 of 2009 mentioned 

R v Electricity Northwest Ltd [2018] EWCA Crim 1944 considered 

R v Weaver [1967] 1 All ER 277 mentioned 

Arthurton v The Queen [2005] 1 WLR 949 mentioned 

 

 

 

 

______________________________________________________________________________ 

 

JUDGMENT 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Sir Hartman Longley, P: 

 

BACKGROUND 

 

1. These are joint appeals against convictions, for the offence of armed robbery contrary to 

section 339(2) of the Penal Code, Chapter 48. 

2. Originally the appellants were also jointly charged with the offense of possession of a 

firearm with intent to commit an indictable offense, contrary to section 34(1) of the 

Firearms Act, Chapter 213. However, the jury acquitted the appellants of that offense and 

convicted both men of the offense of armed robbery. 
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The Facts  

3. On the 14th July 2014 around 3:30pm, the Bristol Cellars liquor store located on Cedar 

Street in Freeport Grand Bahama was robbed. Two men entered the store and one of them 

pulled a firearm on the employee, a Ms. Evelyn Martin, asking her “who all was in the 

shop”. She immediately ran to the back of the store and called 911 to report the incident. 

Police officers arrive within minutes. The men were able to remove the cash register and 

take cash from it. They made their getaway. A police car responding to the incident gave 

chase to a grey Chevy Lumina traveling at a high rate of speed from the area of the 

robbery. Eventually, shots were fired at the vehicle which eventually crashed into a wall in 

the area of Frobisher drive and Pioneer’s way. One of the men was shot and was arrested at 

the scene of the crash. The officer reported that during the chase one of the men pointed an 

object that looked like a black gun at them but no shots were fired. No gun was found in 

the vehicle. 

4. The other two made their getaway but were captured and arrested later that evening. 

5. On arrival at Bristol Cellars officers were able to retrieve the cash register which was found 

outside the store with a mouse and a scanner along with some cash. In the bushes near 

Furniture Plus the police all found a black hand gun described as a Glock pistol with serial 

number erased. 

6. The case for the prosecution was that four men were involved in the armed robbery. Three 

of them were charged with the two offences. The man who was shot in the course of the 

chase was the appellant Jermicko Ferguson and the driver of the getaway vehicle was the 

appellant Richard Munnings. 

7. Another co-conspirator, Delroy Hepburn, elected to plead guilty to the charges and gave 

evidence for the Crown. 

8. The fourth man was never arrested or charged. 

9. The two appellants were convicted of the offence of armed robbery but acquitted of the 

offence of Possession of firearm with intent to commit an indictable offence. 

The Appeal 

10. Both appellants appealed on the ground that the verdicts were inconsistent and also against 

sentence. Richard Munnings also argued that the evidence did not support the conviction 

and the appellant Ferguson also appealed on the ground that evidence of bad character was 

let in by the prosecution and not addressed by the judge. 

 

 

Ground 1 The verdicts were inconsistent 

11. Essentially, counsel for the appellants argued that the two verdicts could not be reconciled 

because it was the case for the prosecution that the gun that was the subject of the firearm 

charge was the gun that was allegedly used to commit the armed robbery, the appellants 

had to either be guilty of both offences or not guilty of both offences. 
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12. However, the firearm that was never adduced in evidence was the black hand gun that was 

found not too far from the scene of the crime in bushes near Furniture Plus and which was 

described as a Glock with the serial number erased. 

13. There was no evidence as to how that gun got where it was or who had possession of it 

prior to its discovery. 

14. The Crown based its case on the premise that it was the gun used to commit the robbery on 

several pieces of evidence. 

15. First the gun was found in bushes not far from the actual scene of the robbery. Second, Ms. 

Martin described the weapon used as a black gun. She was not shown the gun at trial but 

was shown a photo of a gun at CID and she could not positively identify a photo of the 

Glock as the actual gun used in the armed robbery. 

16. Third, when the gun was shown to the appellant Ferguson he said he had touched it prior to 

the robbery, but denied going into the store and committing the robbery. 

17. Fourth, when the gun was shown to Munnings by the police he said he had seen the 

handgun prior on Sunday before the 14
th

, ie the day of the robbery. Munnings also said he 

was parked opposite Furniture Plus. 

18. Fifth, Delroy Hepburn testified that the appellant Ferguson had a gun inside the store. 

When shown a photo of the gun that was retrieved from the bushes near Furniture Plus and 

asked by the police during an interview if he had seen that before his answer was ‘no’ but it 

looked like the gun Ferguson had inside the store. He could not go further and make a 

positive identification. 

19. No fingerprints were found on the gun. 

20. The case for the defense was put principally by Mr. Wallace Whitfield who represented 

Ferguson. At pages 252-253 of the record appears the following excerpt of his address to 

the jury as regard the gun. At lines 6-13 he says; 

“The black GLOCK Pistol, another missing link. The gun wasn’t even 

brought to you to see and inspect; why? The handgun was retrieved 

from bushes immediately continuous to the western parking lot of 

Furniture Plus. It was not taken off of Jermiko’s person; it was not 

found in his car, it wasn’t found in his house; he wasn’t seen throwing 

it or dropping it or anything of the like.” 

21. And at lines 17-32 he says… 
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No one giving evidence in this court saw the gun being thrown, saw 

the gun being dropped, saw the gun being placed where it was found. 

No one giving evidence could or did explain how it got to be where it 

was found. Due to the timeframe among other factors between the 

robbery of Bristol Cellars and the crash-sight beyond Dr. Roop’s 

clinic, the timeframe is such that the gun that was found at Furniture 

Plus, cannot be the black object resembling a gun which 772 Johnson 

and Williams claim that they saw the rear seat passenger of the 

Lumina holding. And in any event it does not make sense, because by 

the time they would have left there to supposedly go and drop the gun 

back by Bristol Cellars, the police were already swarming around 

doing their investigations. So there could only be one gun and that is 

the one gun supposedly found in the bushes immediately continuous 

to the parking lot of Furniture Plus.” 

22. Then on page 253 lines 3-8 he says.. 

“No forensic evidence was brought to you from this gun; no 

fingerprints, no DNA, nothing linking the gun to Jermicko. No police 

report of the forensic examination of the firearm was presented to you 

either.  And no fingerprint evidence or no DNA evidence was put in 

evidence.”  

23. Mr. Laing also addressed the question of the handgun. At page 265 of the record he says at 

lines17-32  

“Now it is also mentioned in the statement about a handgun that he 

said he saw the day before. When questioned in his interview the 

officer -- him about the handgun and he said he saw it the day before 

in the ghetto. Now this offense concerns the date of the 14th, not the 

13th, the day after. And he said in his statement, "I saw it Sunday in 

the ghetto". And then, also mentioned at a later question which 

clarifies, "As it related to Question 19, I could not see the gun because 

of the clothes he was wearing." And he described the shirt, so he said 

he could not see it. 

THE COURT: Is that the whole? 

MR. LAING: It is not the entire thing. 
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THE COURT: It seems to me like the second part of it does not make 

much sense without the whole of Question 9.” 

24. At lines 1-32 on the following page 266 he continued; 

“MR. LAING: Let me read it for you: "This black handgun 

that I am showing you? "Yes." Where have you seen it? "I saw 

it Sunday in the ghetto, Meko had it. I did see it Monday; he 

did appear to have it." Then he came back at Question 25 and 

it says, "As it relates to Question 19, I couldn't see the gun 

because of the clothes he was wearing. He was wearing two 

dark blue short sleeve shirts and first he was wearing -- Now, if 

a person is saying they did not see something or someone had it 

hidden, that means the person intended to conceal it from you. 

He didn't say he show me it, he said he could not see it because 

of the clothes. So it suggests that obviously this person was 

hiding it from him. But the Prosecution is going to come and 

they are going to put it to you to believe that obviously Mr. 

Richard Munnings must have been a part of something. That is 

speculating. You hide something under your clothes, you don't 

want me to see. Now, Officer Moore, Officer Moore came in 

the stand and gave evidence, and this is the gentleman who 

talked about firing all these shots. I think he said between 

seven and sixteen. The entire time he gave his evidence, he was 

chuckling through the entirety, giggling like a catfish on the 

stand, the entire time. He was firing seven to sixteen shots 

behind these guys. And I asked him, if someone would fire a 

shot behind you, what would you do; he said run, run for his 

life. These guys were not running from police, they were 

running for their life; they were afraid for their life, he was 

fleeing for his life.” 

 

25. Each sought to challenge the prosecution’s case against the appellants as it related to the 

hand gun found in the bushes near Furniture Plus. 

26. Mr. Braithwaite said to the jury at pages 272 lines 7-26, 
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“You have heard all of this talk about no forensic evidence 

linking them to the gun, no DNA, no fingerprints. Again, these 

interviews are not contested and in the interviews they are 

shown the gun, each of them, and Jermicko admits touching 

that gun that morning. Well, the gun is not brought before 

you; again, what is the point of that? The gun is in the 

photograph, you have seen the photograph, you have heard the 

evidence of the officers; it has not been suggested to any of 

those officers that you didn't actually find this gun where you 

say you found it, that you fixed up this picture. So, okay, we 

don't have the actual item; so what. There is no doubt that the 

gun was found. There is no doubt that the gun was in the car 

that morning; they say, Jermicko says. Richard of course says 

well I saw it that Sunday and he did appear to have it that 

Monday, but of course he tries to change that again; again talk 

some and keep some, that is all that is.” 

 

The law on Inconsistent verdicts 

27. The appellants rely upon Regina v Duarte (1972) 1 WLR 1612 but subsequent cases out of 

the English Court of appeal have advanced the jurisprudence in this area. (see also the case 

of Ferron Scavella  v Regina SCCrApp 124 of 2009) 

28. In R v Electricity Northwest Ltd [2018] EWCA Crim 1944 the Court of Appeal said at 

paragraphs 35 to 43:  

“Ground 2 :  There is, at least to some degree, an overlap 

between the arguments on the first and second ground. 

36.  We have approached the second ground on the basis set 

out below in the light of the guidance provided by the decision 

of this court in R v. Fanning and others [2016] EWCA Crim 

550, [2016] 1 WLR 4175 at [2]. However, we should make it 

clear that what we say is not to be understood as providing a 

synthesis of that case beyond what we consider necessary for 

the purposes of the present appeal. 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23EWCACRIM%23sel1%252016%25year%252016%25page%25550%25&A=0.8064575703158625&backKey=20_T28163910492&service=citation&ersKey=23_T28163910480&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23EWCACRIM%23sel1%252016%25year%252016%25page%25550%25&A=0.8064575703158625&backKey=20_T28163910492&service=citation&ersKey=23_T28163910480&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23WLR%23sel1%252016%25vol%251%25year%252016%25page%254175%25sel2%251%25&A=0.28630214874484006&backKey=20_T28163910492&service=citation&ersKey=23_T28163910480&langcountry=GB
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37.  The first question is whether the conviction is supported 

by the evidence, see Fanning at [2]. Notwithstanding Mr 

Cooper's submissions, we are satisfied that there was a proper 

evidential basis for the conviction on count 2: namely, that the 

planning was deficient in that there was no MEWP readily 

available for the entirety of the work.  

38.  If the conviction is supported by the evidence, an appellant 

who seeks to persuade this court that the jury has returned 

inconsistent verdicts must satisfy it that the two (or in this case 

three) verdicts cannot stand together, in the sense that no 

reasonable jury which had applied its mind properly to the 

facts in the case could have arrived at the conclusion that they 

did, and that the verdicts are so inconsistent as to demand the 

interference by an appellate court, see R v. Stone (unrep),  R 

v. Durante [1972] 1 WLR 1612 at 1617 and Fanning at [8] and 

[21]. The burden of showing that a verdict cannot stand is on 

the appellant, see Fanning at [24]. 39.  Although further 

elaboration of these points is discouraged in Fanning at [22], 

we would add two further points by reference to cases referred 

to in Fanning, which go to explain an appellate court's 

reluctance to engage in over-analysis of, or second guessing, a 

jury'sverdicts. 

40. First, where a jury has been directed (as were the jury in 

the present case) that the facts are for them and that they 

should consider the charges separately without any obligation 

to decide all counts in the same way, and that they should not 

convict unless they are sure, it would be anomalous to hold 

that they have returned irrational or inconsistent 

verdicts because they take a judge's direction at face value and 

gave effect to it, see Lord Bingham CJ in the judgment of this 

court in R v. W (Martyn) (unreported), cited in Fanning at [29]. 

As Lord Bingham explained:… the jury is not a precise 

instrument. It delivers its decision ordinarily in one or two 

words; it gives no reasons; it provides no explanation. While 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23WLR%23sel1%251972%25vol%251%25tpage%251617%25year%251972%25page%251612%25sel2%251%25&A=0.9025006969155986&backKey=20_T28163910492&service=citation&ersKey=23_T28163910480&langcountry=GB
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jurors ordinarily listen with obvious attentiveness to judicial 

directions, no one can be sure what they make of those 

directions in the course of their deliberations. It may be that, if 

their processes were subjected to logical analysis, flaws would 

be found. If, however, a flawless process of reasoning were 

required, a jury would be a strange body from which to  

requireit. 

41. Second, while we do not suggest that this is what happened 

in the present case, in MacKenzie v. The Queen (1996) 190 CLR 

348, 366-368, the High Court of Australia referred to the 

'ameliorative' approach of juries and cited with approval the 

observations of the Supreme Court of South Australia in R 

v. Kirkman (1987) 44 SASR 591 at 593: Sometimes it appears to 

a jury that, although a number of counts have been alleged 

against an accused person, and have been technically proved, 

justice is sufficiently met by convicting him of less than the full 

number. See also Fanning at [11] and [16]. 

42. In conclusion on this point, although we accept that the 

conviction on count 2 must have been based on the narrow 

evidential foundation set out by the Judge, we do not accept 

that there was no, or insufficient, factual basis, nor that the 

conviction on count 2 was inconsistent with the verdicts on 

counts 1 and 3 such as to call for interference by this court. 

43. Accordingly, we dismiss the appeal against conviction. 

[Emphasis Mine] 

29. The pivotal questions are: 1. Is the conviction on the charge of Armed robbery supported 

by the evidence? And the answer to that must be a resounding yes. These appellants were 

caught almost red-handed. The main witness for the Crown was a co-conspirator who 

outlined not only his role in the plot but also that of his co-conspirators including the 

appellant. Each had an assigned role to play. Ferguson was the gunman and Munnings was 

the driver and the person who actually picked Bristol cellars as the target of the robbery. It 

was carried out according to the plan. Literally, within minutes of the armed robbery and 

because of the bravery of Ms. Martin and the speed of the police response, the appellants 

were captured almost immediately and brought to justice. 
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30. The second question is could the jury have come to the conclusion that they reached on the 

evidence to dismiss one charge and convict on another? The answer to that in my judgment 

is affirmative, also. 

31. The first answer needs no elaboration. The appellants were caught almost red-handed. They 

did not get away and the first appellant was injured in this attempt to get away. The gun 

charge appears to be troubling but it is easily explained. 

32. There were two scenarios on the evidence of the prosecution. The jury might have been of 

the view that either there must have been two guns in the case, ie the gun found in the 

bushes at Furniture Plus and the gun observed by police officers during the high speed 

chase of the vehicle that led to the shooting of the appellant Ferguson. Alternatively, if the 

jury was of the view that only one gun was involved then it must have been the gun seen in 

the back of the car by the police officers during the chase. 

33. There can be no doubt, having regard to the evidence of Ms. Martin that one gun was 

involved in the armed robbery. 

34. Whether that was the gun found near Furniture Plus or the one seen during the pursuit was 

the pivotal issue. In my judgment the prosecution’s case never properly resolved that issue 

to the satisfaction of the jury. Thus, the apparent, yet not real inconsistency. 

35. On the first view, if the jury believed the evidence of the police that a gun was found near 

Furniture Plus and a gun was seen in the back of the car at the end of the chase, the only 

logical conclusion was that there were two guns in the case. That which was found at 

Furniture Plus and the one seen in the back of the car in the course of the chase. And even 

though no gun was found in the car after the chase the gun seen by the two police officers 

(Johnson and Williams) could not have been the gun found near Furniture Plus since both 

events were happening almost simultaneously, given the time line. And so to suggest that 

the gun seen in the car was the same gun found near Furniture Plus would defy logic and 

commonsense. To suggest that the person in the car with the gun, got out after the crash 

and ran back to the scene of the crime and dropped the gun in the place where it was found 

only needed to be stated to be rejected, since that place where the gun was found was 

swarming with police officers at the time. In any event it was the evidence of the policemen 

(Johnson and Williams) that the two men must have run east after they got out the car and 

not west since Johnson went toward Fawcett Lane to try and cut off the men. 
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36. And so it would be incredible to suggest that the gun seen in the back seat of the car ended 

up where officer Francis found it. If the Jury concluded as they might have that there were 

two guns then they must have concluded that the gun found at Furniture Plus had nothing 

to do with robbery or at the very least that the prosecution had not proved that it had 

something to do with it and in that event the appellants were not guilty of that offence in 

respect of that gun.  

37. On the hypothesis that there was only one gun then the jury would have had the impossible 

task of trying to reconcile the evidence of officer Francis who reportedly found the gun that 

was not produced in evidence, with the evidence of police officers Williams and Johnson, 

who allegedly saw a black gun in the car at the time of the chase. Again, the jury may well 

have not been satisfied that the prosecution had satisfied it beyond reasonable doubt of the 

guilt of the accused on that charge. 

38. To my mind the jury would have acquitted on the basis that only one gun was used in the 

robbery and that was the gun seen in the back of the car by the two police officers, (which 

was not recovered), and that the gun found in the area of Furniture Plus, (which was not 

produced), and the source of which remained unexplained on the evidence, was not 

positively identified as the gun used in the robbery and therefore the appellants did not 

have possession of it. In short the prosecution would have failed to satisfy the jury beyond 

a reasonable doubt that the gun found next to Furniture Plus and which was not exhibited 

was the gun used in the robbery. 

39. More significantly, in R v Electricity, the court said  

“First, where a jury has been directed (as were the jury in the 

present case) that the facts are for them and that they should 

consider the charges separately without any obligation to 

decide all counts in the same way, and that they should not 

convict unless they are sure, it would be anomalous to hold 

that they have returned irrational or  inconsistent 

verdicts because they take a judge's direction at face value and 

gave effect to it, see Lord Bingham CJ in the judgment of this 

court in R v. W (Martyn) (unreported), cited in Fanning at [29]. 

As Lord Bingham explained: … the jury is not a precise 

instrument. It delivers its decision ordinarily in one or two 
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words; it gives no reasons; it provides no explanation. While 

jurors ordinarily listen with obvious attentiveness to judicial 

directions, no one can be sure what they make of those 

directions in the course of their deliberations. It may be that, if 

their processes were subjected to logical analysis, flaws would 

be found. If, however, a flawless process of reasoning were 

required, a jury would be a strange body from which to 

require it.” 

40. That is precisely what happened in this case. The learned judge directed the jury as is the 

custom in this jurisdiction that the facts are for them and that they are to consider separate 

verdicts for each of the defendants notwithstanding they were charged jointly. The jury 

may have followed their instructions dutifully, considered the evidence on the charges 

separately and decided that the Crown had not discharge its burden of proof on the second 

charge. Accordingly they acquitted. 

41. In my judgment there is no inconsistency. The firearm charge failed because of the 

incredulity of the evidence and the armed robbery charge succeeded because of the 

cogency of the evidence. 

42. I turn now to Ground 2 against Ferguson. It is that the Learned Judge allowed the 

respondent to lead evidence that showed the appellant was a person known to the police 

and further he was a person of bad character. 

43. This basis of this ground is to be found at page 114 of the record: there the Crown elicited 

from officer Miller’s the following:  

“Later that day when they brought him back and I profiled 

them, come to figure out that his real name was Jermicko 

Ferguson of Jones Town, Eight Mile Rock. And then my senior 

superiors were informed of this and then they proceeded to 

caution and charge him reference to deceit of a public officer.” 

44. Counsel for the appellant submitted that soliciting evidence of the profiling of the appellant 

and charging him with the offense of deceit of a public officer, portrayed him as a 

dishonest man in the eyes of the jury in a case where credibility was an important issue and 

accordingly the conviction should be quashed because it is unsafe. 



14 

 

45. He also complains that the learned judge did not deal with it in her summation to the jury. 

The evidence was no doubt prejudicial and it should not have been admitted into evidence 

by the prosecution. Unfortunately, counsel for the appellant also drew attention to the 

evidence at page 122 lines 2-8 of the record. 

Q. As the arresting officer would you have had further 

involvement with his detention record? 

A.  Besides booking him, later that day when they brought him 

back from the hospital, I profiled him in AFIS system and 

that is how I came about figuring out his real name was 

Jermicko Ferguson of Jones Town, Eight Mile Rock. 

46. Nevertheless, there was no objection raised by counsel for the appellant to the admission of 

the evidence. Section 189 of the Criminal Procedure Code makes it clear that the time for 

objecting to the admissibility of evidence is at the time when it is about to be admitted. 

Notwithstanding that no objection was raised the judge could have dealt with it in her 

summation. However, this is a matter for discretion that an appellant court seldom 

interferes with. Whether to address it or to leave it alone so as not to draw undue attention 

to the prejudicial evidence is a matter for the discretion of the judge and normally the jury 

would be asked simply to disregard it and not to hold it against the appellant when 

considering his case. However, the failure to address prejudicial material in this case is not 

necessarily fatal. [See R v Weaver [1967] 1 All ER 277 and Arthurton v The Queen 

[2005] 1 WLR 949.] 

47. The complaint while it has merit, has to be considered against the back drop of the 

overwhelming nature of the case against this accused. It was truly a cogent case. The 

appellant was caught red-handed and indeed was shot in the course of a high speed chase to 

evade police after the commission of the offense. He was caught within moments. 

48. Considering the complaint against that background, would lead me to the conclusion that in 

any event if the appellant could succeed on that ground that this would be a proper case for 

he application of the proviso. However, given the weight of the evidence against the 

appellant it can readily be seen that the jury did not hold that against him since they fairly 

considered the case against him on the firearm charge and acquitted him and the judge 

exercised his discretion not to refer to the matter further. 
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49. In my judgment the appellant was not harmed by the wrongful admission of the evidence 

and the judge properly exercised her discretion not to draw further attention to the evidence 

in her summation. 

50. I would dismiss the ground. 

51. I turn now to ground 2 of the appeal of Richard Munnings that his conviction is against the 

weight of the evidence. 

52. I do not find any merit in this ground. Essentially the case against him was that he was the 

driver of the vehicle which he admitted but he sought to portray himself as being there for 

an innocent purpose. The evidence of Hepburn his co-conspirator was that he was in a 

sense the mastermind. He dropped them there, waited and sped off with them after the 

robbery. His was no innocent association. Even without any further evidence the jury 

would have seen him as one who was intricately involved in the commission of the offense. 

This was not a case of mere presence. He was an active participant. His conviction in my 

opinion is clearly supported by the evidence. He was the lookout man and the driver. 

Ground 3 The sentence is unduly harsh and severe.  

53. This ground was not argued with much enthusiasm or commitment. 

54. Counsel submitted that the sentence should have been in the range of 12 years. He was of 

the view that sentences in the range imposed by the judge in this case were usually 

associated with other serious crimes such as murder or kidnapping. 

55. However, this charge stands alone as a very serious crime that carries a maximum penalty 

of life imprisonment. This was a brazen and daring daylight robbery. Were it not for the 

quick thinking and bravery of Ms. Martin, the store clerk, who sized up the situation and 

acted immediately to notify the police, these men could have gotten away, as they tried to 

do. 

56. Appellate courts have said that they do not interfere with sentences on the basis that they 

might have passed another sentence. For an Appellate court to interfere the court has to be 

convinced that the lower court did not properly exercise its discretion and may have taken 

into consideration matters it should not have or left out matter it should have considered. 

Nothing has been shown to us to support the view that these sentences are outside the range 
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or that the sentencing judge erred in the exercise of her discretion to impose the sentences 

of 20 and 18 years. 

57. In the circumstances I would dismiss the appeals and affirm the convictions and sentences. 

 

 

 

__________________________________________                                                   

The Honourable Sir Hartman Longley, P  

 

58. I agree. 

__________________________________________                                                

The Honourable Mr. Justice Isaacs, JA  

 

59. I agree also. 

__________________________________________                                                

The Honourable Madam Justice Crane-Scott, JA 


