
 

 

COMMONWEALTH OF THE BAHAMAS                                                                                                                    

IN THE COURT OF APPEAL                                                                                                                             

SCCivApp No. 80 of 2018 

B E T W E E N 

 

BLUE PLANET GROUP LIMITED 

Appellant 

AND 

 

WILLIAM DOWNIE 

Respondent 

 

BEFORE: The Honourable Sir Hartman Longley, P                                                                                                                        

The Honourable Madam Justice Maureen Crane-Scott, JA                                                                                                   

The Honourable Mr. Justice Milton Evans, JA 

APPEARANCES:  Mrs. Tara Archer-Glasgow with Mr. Audley Hanna for the Appellant                                    

Mrs. Meta McMillan-Hughes with Miss Chizelle Cargill for the 

Respondent 

DATES:  29 November, 2018; 20 March, 2019                      

**************************************************************************** 

Civil Appeal – Pre-trial relief – Mareva Injunction – Freezing Injunction – Ex parte application 

– Duty of Applicant to disclose material facts – Application to discharge injunction – Principles 

to be applied in determining whether there has been material non-disclosure – Discharge of 

injunction following an inter partes hearing – Whether judge erred in not continuing the 

injunction or refusing to make a new order on different terms – Costs Appeal – Request in court 

below for issue of costs to be reserved for hearing at conclusion of substantive hearing – 

Whether judge erred in awarding costs to the respondent without giving appellant the 

opportunity to make full representations on the issue of costs – Denial of Natural Justice. 

This is an appeal from a written Ruling by Winder J., made on 6
th

 April, 2017 following an inter 

partes hearing, in which he discharged in its entirety a Mareva injunction which he had initially 

granted to the appellant ex parte on 22
nd

 February, 2017 on the basis that it had failed in its 
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obligation at the ex parte hearing to give full and fair disclosure of all matters material to his 

consideration of the matter.  

 

The appellant further sought to impugn the learned judge’s refusal following the inter partes 

hearing to continue the Injunction Order or to make a new Order on terms, the judge having 

declared that he was “not satisfied that the non-disclosure was innocent” and further, that he was 

not satisfied having regard to the facts now known by him as to the respondent’s shareholding in 

the appellant company, that he could properly grant an injunction in the terms which he did on 

22
nd

 February, 2017. 

At grounds 10 and 11, the appellant also sought to impugn the exercise of the learned judge’s 

discretion in relation to costs arguing that as it had expressly reserved the issue of costs, the 

judge acted unfairly and denied it the opportunity to be heard before summarily awarding costs 

to the respondent.   

Held: The appeal against the exercise of the judge’s discretion to discharge the ex parte 

injunction and to refuse to continue it or make a new order on terms is dismissed with costs to 

the respondent to be taxed if not agreed. The appeal against the summary award of costs in the 

court below, however, succeeds on ground 10. The judge’s costs order is set aside and remitted 

for a full hearing before the learned judge.  

As to the substantive matters on appeal in grounds 1 through 9, the learned judge took the view 

that the appellant’s failure during the ex parte hearing to alert him of the full details surrounding 

the respondent’s shareholding was a “very material omission”. In accordance with the Brink’s-

Mat principles, he was entitled to make that finding and we are unable to fault him for so doing. 

 

As is clear from the authorities, with the whole of the facts before him at the inter partes hearing 

and having satisfied himself that the non-disclosure was not innocent in that the respondent’s 

shareholding was known to the appellant and further, that on the evidence, the company’s 

articles did not permit the respondent’s shareholding to be disposed of without reference to the 

company or its directors, the learned judge was perfectly entitled to exercise his discretion in the 

manner he did. The discretion whether to continue it or to make a new order was his alone to 

exercise. We find no error of principle in how it was exercised, and once again, we are not 

prepared to interfere. Grounds 1 through 9 of the Notice of Appeal are dismissed.  

 

Having given anxious consideration to the various grounds of appeal together with the judge’s 

Ruling and the respective submissions, we find the grounds in relation to the exercise of the 

judge’s discretion to discharge the injunction to be without merit. Notwithstanding counsel for 

the appellant’s valiant attempt to convince us otherwise, we found no error of principle in the 

exercise of the learned judge’s discretion. We were satisfied, in particular, that he adverted to the 

relevant legal principles and considered the whole of the facts, including the original material 

non-disclosure before making the orders which he ultimately made. In summary, there was no 
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basis on which we could properly interfere with the exercise of the learned judge’s discretion in 

relation to the injunction. 

 

As regards, the appellant’s complaints about the costs order identified in ground 10, we agree 

that the order should be set aside inasmuch as the issue of costs was expressly reserved in the 

appellant’s written submissions and the judge was reminded about the matter during the course 

of the hearing. That being the case, the learned judge ought not to have made the award without 

giving both parties the opportunity to make full representations to him in relation to costs. The 

costs order is accordingly set aside and the issue of costs is remitted for a full hearing before the 

learned judge. 

 

Arawak Homes Limited v. Bethel’s Trucking & Heavy Equipment Service Limited et al [2009] 3 

BHS J No. 121; mentioned                         

Bank Mellat v. Nikpour [1985] FSR 871 AC 87; mentioned       

Birkett v. James [1978] 297; mentioned                      

Brink’s Mat Ltd. v. Elcombe [1988] 3 All ER 188; applied                                  

CEF Holdings Ltd v. Munday [2012] FSR 35;mentioned                 

Charles Osenton & Co v. Johnson [1942] AC 130; mentioned              

Hadmor Productions v. Hamilton [1983] 1 AC 191; mentioned          

Kensington Income Tax Comrs, ex parte Princess Edmond de Polignac [1917] 1 KB 486; 

mentioned                                     

Lloyd’s Bowmaker Ltd v. Britannia Arrow Holdings Plc [1988] 3 All ER 178; applied                   

National Bank of Sharjah v. Dellborg [1993] 2 Bank. L.R. 109; applied                

Siporex Trade v. Condel [1986] 2 Lloyd’s Rep 428; applied               

Stanford International Bank, Re [2010] EWCA Civ 137; mentioned                    

Ward v. James [1996] 1 Q.B. 273; mentioned  
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______________________________________________________________________________ 

JUDGMENT 

______________________________________________________________________________ 

Judgment delivered by the Honourable Madam Justice Crane-Scott, JA: 

Introduction  

1. This is an appeal from a written Ruling by Winder J., made on 6
th

 April, 2018 following 

an inter partes hearing, in which he discharged in its entirety a Mareva injunction (the 

Injunction Order) which he had initially granted to the appellant (“BPGL”) ex parte on 

22
nd

 February, 2017 on the basis that BPGL had “failed in its obligation at the ex parte 

hearing to give full and fair disclosure of all matters material to [his] consideration of 

the matter.”  

 

2. On this appeal, BPGL also seeks to impugn the learned judge’s refusal to continue the 

Injunction Order or to make a new Order on different terms, the judge having declared 

that he was “not satisfied that the non-disclosure was innocent” and further, that he was 

“not satisfied that having regard to the facts now known by [him] as to the interest of Mr. 

Downie in [BPGL], [he] could properly grant an injunction in the terms which [he] did 

on 22
nd

 February, 2017.” 

 

3. Some background facts will be necessary to understand the various issues which arose on 

the appeal. 

Background  

4. By a letter of termination dated 18
th

 July, 2016, the BPGL summarily terminated the 

employment of the respondent (“Mr. Downie”) who had been engaged as its Chief 

Executive Officer from about 1
st
 December, 2010 pursuant to a contract of employment.  

            

5. On or about the 16
th

 September, 2016 BPGL instituted action against Mr. Downie 

seeking damages for breach of contract and other relief. In its Statement of Claim, filed 

on the 29
th

 December, 2016 BPGL claimed, inter alia, that Mr. Downie had committed 

breaches of his contract and general breaches of his duties, including failing to meet 

target objectives, misrepresentation, unauthorized use of its funds, gross misconduct and 

insubordination, which had caused it loss and damage. 

 

6. Mr. Downie filed a Defence to the action in which he denied BPGL’s claims and counter-

claimed for wrongful dismissal.  
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7. It appears that in early 2017, BPGL became aware that a property owned by Mr. Downie 

situated in Albany, New Providence (“the Albany residence”) had been placed on the 

market for sale and that Mr. Downie appeared to be making plans to leave the 

jurisdiction. By letter dated 2
nd

 February, 2017, counsel for BPGL wrote to Mr. Downie’s 

attorney-at-law raising BPGL’s concerns about the possible dissipation of his assets and 

his apparent relocation from The Bahamas. Mr. Downie was requested to provide an 

undertaking that he would not seek to dissipate his assets in the jurisdiction below the 

sum of $2 million, failing which an injunction would be sought. By a letter of response 

dated 10
th

 February, 2017, Mr. Downie’s attorney-at-law officially advised BPGL’s 

attorney-at-law that Mr. Downie had refused to give the requested undertaking. 

 

8. On 19
th

 January, 2017, BPGL applied by ex parte Summons for a Mareva injunction 

seeking an order that Mr. Downie be restrained until trial or further order from, inter alia, 

disposing of the sale proceeds from the Albany residence, rental income therefrom, 

monies in his bank accounts, any shares in BPGL and other assets mentioned in the 

Schedule to the draft Order filed with the application. BPGL’s application for ex parte 

relief was supported by an affidavit of Julian Askin filed on 23
rd

 February, 2017 (“the 

Askin affidavit”); and by an affidavit of Alexandra Hall (“the Hall affidavit”) also filed 

on 23
rd

 February, 2017.  

 

9. Both affidavits set out, inter alia, the evidence on which BPGL relied to support its 

assertion that there was a risk that Mr. Downie’s assets would be dissipated prior to the 

substantive trial, and to substantiate BPGL’s request for its claim against Mr. Downie be 

secured in an amount of $2 million. 

 

10.  In reference to the risk of dissipation of Mr. Downie’s assets, Julian Askin swore that it 

had been brought to BPGL’s attention that the Albany residence was on the market for 

sale and that this had been confirmed by an advertisement of the home on a local real 

estate page. 

 

11.  Julian Askin further deposed that it had also come to BPGL’s attention that Mr. Downie 

was looking to buy or rent a home in Pompano Beach, Florida. The Askin affidavit set 

out BPGL’s belief that if Mr. Downie relocated to Florida, any judgment which the 

company may obtain against him in The Bahamas would be rendered nugatory as it 

would be unable to recover the amount from Mr. Downie.  

 

12. In reference to BPGL’s request that its claim against Mr. Downie be secured in the 

amount of $2 million, the Askin affidavit stated that Mr. Downie’s unauthorized activities 

had caused financial loss to BPGL estimated in the amount of $1,146,958.13 and 

£64,829.69.  
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13. The Askin affidavit also detailed the nature of its substantive action and the manner in 

which Mr. Downie had committed various acts which, in BPGL’s view, amounted to 

fundamental breaches of his contract of employment. It identified numerous unauthorized 

payments and benefits which Mr. Downie is alleged to have obtained from the company. 

These included unauthorized bonuses, unauthorized furniture purchases, unauthorized 

salary payments to Mr. Downie’s wife, excessive claims and payments made on his travel 

and expense accounts and other unauthorized abuses of company property. The 

circumstances surrounding Mr. Downie’s unauthorized activities which BPGL alleged 

had caused it financial loss totaling $2 million were outlined in the Askin affidavit as 

follows: 

 

i) Unauthorized bonuses – Despite having been informed that he would 

not receive a bonus for the year ending March 2015/2016 due to his 

failure once again to meet his Key Performance Indicators, in April 

2016, Mr. Downie took advantage of the absence on vacation of the 

CFO and represented to BPGL’s Financial Controller that he was 

entitled to receive a bonus for the previous financial year 2014/2015 in 

the sum of $46,000 and for the year ending March 2015/2016 in the 

amount of $96,000 resulting in a total sum of $142,000 in unauthorized 

bonuses being transferred to him. 

 

ii) Furniture- Prior to Mr. Downie’s relocation to The Bahamas, he 

proceeded without obtaining BPGL’s prior approval to furnish his 

leased residence at BPGL’s expense in the sum of $269,159.19. Upon 

his dismissal, Mr. Downie was obliged to return the said furniture to 

BPGL. 

 

iii) Unauthorized hiring of Charon Downie - Without obtaining BPGL’s 

approval or referring the matter to BPGL’s Chairman or any other 

executive, Mr. Downie unilaterally hired his wife as an employee of 

Yellow Elder under a contract dated 31
st
 October, 2012 at an annual 

salary of $120,000.  

 

iv) Excessive travel and abuse of expense account - BPGL had agreed to 

cover all Mr. Downie’s reasonable travel and hotel expenses related to 

the proper performance of his duties. However, throughout the course 

of his employment Mr. Downie incurred numerous unauthorized 

personal expenses, including but not limited to travel, accommodation 

and dining which were settled by BPGL and which it sought to claim. 

 

v) Pre-payment of School Fees for Mr. Downie’s Son - In accordance 

with the contract of employment BPGL agreed that it would provide 

Mr. Downie with sums to pay for the education of his son as long as he 
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worked for the company. BPGL stated that even though Mr. Downie 

had left BPGL in May of 2016 his son’s school fees had been pre-paid 

in full for the start of the new school year in September 2016. BPGL 

claimed that it ought to be reimbursed the entire school fees paid in the 

amount of $57,950. 

 

vi) Excessive Housing Allowance - BPGL provided an allowance for Mr. 

Downie’s housing. This was initially agreed at $9,300.00, however this 

sum was unilaterally increased by Mr. Downie on 3 occasions to 

$15,000.00, $16,000.00 and $21,000.00 respectively. 

 

vii) Homeowners Insurance premium - Mr. Downie and his wife 

acquired a property in Lot 41 in the subdivision of Albany. Subsequent 

to Mr. Downie and his family moving into the house, he took out a 

homeowner’s insurance policy for the sum of $57,319.97 and charged 

the premium to BPGL without obtaining BPGL’s approval. 

 

viii) Other costs incurred in connection with Mr. Downie’s house - In 

addition to improperly charging the premium for his homeowner’s 

insurance to BPGL, Mr. Downie allegedly incurred a number of 

additional expenses totaling $7,122.44 which BPGL was ultimately 

obligated to settle and for which they claimed reimbursement. 

 

14. As indicated, the ex parte application was heard before Winder J., on 22
nd

 February, 

2017 on an urgent basis. After reading the affidavits and hearing the submissions of 

counsel for BPGL, the learned judge granted the injunction in the terms requested upon 

Counsel undertaking to file the Askin and Hall affidavits which were then still in draft. 

 

15. The ex parte Injunction Order provided as follows:  

 

“INJUNCTION ORDER 

 

BEFORE His Lordship, The Honourable Mr. Justice Ian Winder of 

the Supreme Court of the Commonwealth of The Bahamas 

 

Dated 22nd February, 2017 

 

UPON APPLICATION by the Plaintiff by ex parte Summons filed 

herein on the 19th day of January, 2017; 

 

AND UPON READING the Affidavit of Mr. Julian Askin and the 

Supplemental Affidavit of Ms. Alexandra Hall; 
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AND UPON THE UNDERTAKING of Counsel to file the said 

Affidavit of Mr. Julian Askin and the said Supplemental 

Affidavit of Ms. Alexandra Hall; 

 

AND UPON HEARING Mrs. Tara A. Archer-Glasgow, Mr. Audley 

D. Hanna Jr. with her, of Counsel for the Plaintiff; 

 

AND UPON THE PLAINTIFF UNDERTAKING: 

 

(i) If the Court later finds that this Order has caused loss 

to the Defendant and decides that the Defendant should 

be compensated for that loss the Plaintiff undertakes to 

comply with any Order the Court may make so as to 

compensate the Defendant for any reasonable loss or 

damage which the Defendant may prove has resulted 

from the granting of this Order. 

 

(ii) The Plaintiff will pay the reasonable costs of anyone 

other than the Defendant which have been incurred as a 

direct result of this Order including the costs of 

ascertaining whether that person holds any of the 

Defendant’s assets and that if the Court later finds that 

this Order has caused such a person loss, and decides 

that the person should be compensated for that loss, the 

Plaintiff will comply with any order the Court may 

make. 

 

(iii) Anyone notified of this Order will be given a copy of it 

by the Plaintiff’s attorneys. 

 

PENAL NOTICE 

 

If you, William Downie, disobey this Order, you may be held to 

be in contempt of Court and liable to be imprisoned or fined or 

have your assets seized. 

 

Any other person who knows of this Order and does anything 

which helps or permits the Defendant to breach the terms of 

this Order, may also be held to be in contempt of Court and 

may be imprisoned, fined or have their assets seized. 

 

 

NOTICE TO THE DEFENDANT 

 

1. You should read the terms of this Order very carefully and 

you are advised to consult an attorney as soon as possible. 
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2. This Order prohibits you from dealing with your assets in 

the manner specified below. This Order is subject to the 

exceptions set out at the end of the Order. 

 

3. You have the right to ask the Court to vary or discharge 

this Order. 

 

4. If you disobey this Order you may be found guilty of 

contempt of Court or may be sent to prison or fined or your 

assets may be seized. 

 

IT IS HEREBY ORDERED that: 

 

1. the Defendant be restrained (whether by himself, his 

servants or agents (in particular Albany Community 

Association Ltd.) or otherwise howsoever) from causing, 

permitting or allowing or being in any way party to the 

transfer, assignment, charging, removal, disposal or 

encumbrancing of any sales proceeds resulting from the sale 

of Lot 41 Snapper Alley, Albany, New Providence (the 

“Property”) in a sum equivalent to at least 

BSD$2,000,000.00 until further Order or Judgment; and 

 

2. the Defendant be and is hereby restrained (whether by 

himself, his servants or agents (in particular Albany 

Community Association Ltd.) or otherwise howsoever) 

from causing, permitting or allowing or being in any way 

party to the transfer, assignment, charging, removal, 

disposal or encumbrancing of any proceeds resulting from 

the renting of the Property in a sum equivalent to at least 

BSD$2,000,000,00 until further Order or Judgement; 

 

3. the Defendant be and is hereby required to keep within the 

jurisdiction of this Honourable Court, and within a bank 

account to be opened jointly by Counsel for the Plaintiff 

and Counsel for the Defendant, a sum equivalent to at least 

BSD$2,000,000.00 from the proceeds of the sale of Property 

and/or from the rental of the Property, pending the 

determination of the instant action and pending the 

opening of such account, the same shall be held by in 

particular Albany Community Association Ltd.; 

 

4. the Defendant be and is hereby restrained (whether by 

himself his servants or agents or otherwise howsoever) 

from causing, permitting or allowing or being in any way 
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party to creating any encumbrances, assignment or charges 

against the Property other than to effect a lawful transfer 

and sale until further Order or Judgment herein; 

 

5. the Defendant be and is hereby restrained (whether by 

himself, his servants or agents or otherwise howsoever) 

from causing, permitting or allowing or being in any way 

party to the transfer, removal, assignment, charging, 

disposal or encumbrancing of: 

 

(a) any funds standing to the credit or held on behalf of 

or to the account of the Defendant in an account or 

accounts with any: (i) bank, in particular: (a) 

account number 201612783 held at the East West 

Highway Branch of CIBC First Caribbean 

International Bank which is or may be jointly held 

with the Defendant’s wife; and (b) account number 

201610675 held at the East West Highway Branch of 

CIBC First Caribbean International Bank which is 

or may be jointly held with the Defendant’s wife; (ii) 

trust or other company; (iii) firm or entity, within 

the jurisdiction of this Honourable Court up to the 

cumulative sum of BSD$2,000,000.00; 

 

(b) any shares held by the Defendant in the Plaintiff or any 

interest in such shares, including dividends declared 

or undeclared, up to the cumulative value of 

BSD$2,000,000.00; 

 

(c) any funds standing to the credit or held on behalf of 

or to the account of any trust, company (including 

dividends), partnership or other entity in which the 

said Defendant has any direct or indirect interest or 

control within the jurisdiction of this Honourable 

Court up to the cumulative value of 

BSD$2,000,000.00; 

 

(d) any other assets located within the jurisdiction of 

this Court which the Defendant may have or in 

which he may have any interest or over which he 

may exercise any control and whether such assets 

are held name of the Defendant or in trust for or to 

the account of the said Defendant or in the name or 

names of any company or partnership or other 

entity in which the Defendant may a direct or 
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indirect interest or control or otherwise howsoever 

up to the cumulative sum of BSD$2, 000 000.00; 

 

6. the Defendant is at liberty to apply with two days’ notice 

for relation to legal fees and personal expenses. 

 

7. any party who may be adversely effected by this Order may 

this Honourable Court with two days’ notice. 

 

8. this injunction shall continue to the 14th day of March, 

reasonable sums in make application to AD., 2017, unless 

otherwise extended by Order of this Honourable Court. 

 

VARIATION OR DISCHARGE OF  

THIS ORDER/ RETURN DATE 

 

The Plaintiff and the Defendant do return before His Lordship 

the Honourable Mr. Justice Ian Winder at 9:00 am on 

Tuesday, the 14th day of March, A.D. 2017, at the Supreme 

Court Building Annex, Third Floor, Judicial Legal Complex, 

Shirley Street and Bank Lane, Nassau, Bahamas. 

 

 

PARTIES OTHER THAN THE PLAINTIFF 

 AND THE DEFENDANT 

 

Effect of this Order. It is a contempt of this Court for any 

person notified of this Order to knowingly assist in or permit a 

breach of the Order. Any person doing so may be sent to 

prison, fined or have their assets seized. 

 

Set off by banks. This injunction does not prevent any bank or 

financial institution from exercising any right or set off it may 

have in respect of any facility which it gave to the Defendant 

before it was aware of this Order. 

 

Persons outside of The Bahamas, Except as set out below, the 

terms of this Order do not affect or concern anyone outside of 

the jurisdiction of this Court. The terms of this Order will 

affect the following persons in a country or state outside of the 

jurisdiction of this Court. 

 

(a) Any person who: 

 

(i) Is subject to the jurisdiction of this Court; or 
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(ii) Has been given written notice of this Order at their  

residence or place of business within the jurisdiction 

of this Court; or 

 

(iii) Is able to prevent acts or omissions outside the  

jurisdiction of this Court which constitutes or assists 

in a breach of the terms of this Order; and 

 

(b) Any other person, only to the extent that this Order is  

      declared enforceable by or is enforceable by a Court in that    

      country or state. 

 

 

BY ORDER OF THE COURT 

REGISTRAR” 

[Italics added for emphasis] 

16. On the 14
th

 March, 2017 return date fixed in the Injunction Order, the learned judge 

conditionally discharged that portion of the injunction which related to the rental income 

from the Albany residence. According to the perfected order filed on 7
th

 July, 2017, he 

discharged the order on condition that Mr. Downie filed a further affidavit to demonstrate 

to the court that the rental income received from the property did not exceed the amount 

of the monthly mortgage payments due to RBC under the mortgage.    

          

17. Mr. Downie subsequently applied by Summons filed on 20
th

 March, 2017 to discharge 

the Injunction Order of 22
nd

 February, 2017. The Summons first came on before the 

judge on 4
th

 April, 2017 at which time BPGL applied to adjourn the hearing due to the 

late filing of Mr. Downie’s affidavits and the parties’ failure to file submissions. BPGL 

also filed a Summons and sought leave to address Mr. Downie’s failure to comply with 

the judge’s conditional order of 14
th

 March, 2017. Leave was granted, inter alia, to Mr. 

Downie to amend his Summons and for BPGL to file its affidavits in response. The judge 

further made various other orders designed to ready the matter for hearing before him. In 

particular, the various issues in dispute were fixed for hearing on 27
th

 April and 8
th

 June, 

2017 respectively.  

 

18. Mr. Downie filed his Amended Summons on 6
th

 April, 2017. By the time it came on for 

hearing on 8
th

 June, 2017, it was supported by five (5) affidavits, viz: (“Downie One”) 

filed on the 24th March 2017; (“Downie Two”) filed on the 28
th

 March 2017; (“Downie 

Three”) filed on the 28
th

 March 2017; (“Downie Four”) filed on 24
th

 April 2017; and 

(“Downie Five”) filed on the 24
th

 May 2017. 
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19. Broadly, Downie One, Two, Three and Four sought to establish that BPGL had breached 

its duty to disclose material facts. The four affidavits sought to apprise the judge of 

several matters which BPGL had failed to draw to the court’s attention at the ex parte 

hearing and which would justify the discharge of the Order. 

 

20. Downie One for instance, informed the court of the fact that Mr. Downie owned some 

74,318 shares in BPGL which constituted 11% of the total shareholding based on a 

valuation of BPGL’s shares which had been given in September 2015. At the date of the 

valuation in 2015, Mr. Downie’s shares had been valued at $4,384,762. The valuation 

was known by BPGL but yet had not been disclosed in the Askin affidavit and 

accordingly, the court was not made aware of the full particulars of Mr. Downie’s 

shareholding in the company.  

 

21. It was also argued that the value Mr. Downie’s shareholding was worth well in excess of 

the amount which BPGL had claimed in its Statement of Claim or the $2 million which it 

sought to secure by way of its injunction. 

 

22. Downie One further alleged that BPGL had also failed to disclose to the judge the fact 

that BPGL’s Articles of Association provided BPGL with the ability to exercise a lien 

over his shareholding to secure or enforce any binding obligation in their favor, and that 

the Articles contained restrictions on the transfer of shares which gave BPGL the power 

to effectively prevent the sale or transfer of Mr. Downie’s shares to a third party. 

 

23. The affidavit also claimed that BPGL had failed to disclose the fact that Mr. Downie’s 

contract of employment was actually with Yellow Elder Company Bahamas (Yellow 

Elder) and further, that it was Yellow Elder and not BPGL that paid his salary, NIB 

contributions and all his benefits and expenses due to be paid under his contract. 

 

24. Downie Two drew the court’s attention to the fact that BPGL had failed to disclose the 

existence of an ongoing dispute between BPGL and Mr. Downie as to whether or not 

BPGL was a party to Downie’s contract of employment and whether BPGL was capable 

to bringing a claim for an alleged breach. This issue had a direct bearing on the strength 

of BPGL’s case against Mr. Downie and had also not been disclosed to the court at the 

time of BPGL’s ex parte application. 

 

25. The affidavit also claimed that BPGL had failed to disclose that BPGL was an IBC and 

was simply a holding company for the Blue Planet Group. Nor was the court informed 

that BPGL did not have an operating account in the Bahamas, the UK or elsewhere and 

owned no property other than the shares it held in various subsidiary companies in its 

capacity as a holding company of the Blue Planet Group. 
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26. Downie Three stated that even though the Askin affidavit had drawn the court’s attention 

to the fact that Mr. Downie’s Albany residence was being rented, BPGL had failed to 

disclose to the judge (even after it was brought to the attention of Counsel for BPGL) the 

fact that the Albany residence was subject to a mortgage with RBC Royal Bank (RBC); 

and that under clause 3.3 of the mortgage contract, all rental income from the property 

had been assigned to RBC and so consequently, any funds obtained from the rental of the 

property could not be made the subject of the injunction.  

              

27. Downie Four stated that the court’s order of 14
th

 March, 2017 had conditionally varied 

the ex-parte injunction so as to discharge its operation in relation to the rental income. 

However, Mr. Downie also noted that the consequence of the injunction remaining in 

place on a conditional basis was that the rental income from the property could not be 

applied to meet his mortgage commitments to RBC and mortgage interest which would 

not have otherwise have been incurred on his mortgage account, had accrued. The 

affidavit further registered Mr. Downie’s concerns about the terms of the Injunction 

Order, including what, he said, was its unusual wording; the serious lack of clarity as to 

its effect; and more specifically, the wording in the Order which appeared to 

cumulatively restrain amounts of $2 million in relation to each category of asset affected 

by the Order.  

 

28. Downie Four further pointed out that the Order which BPGL had obtained purported to 

cover “any shares” held by Mr. Downie in BPGL, when BPGL was well aware of Mr. 

Downie’s exact shareholding and had, in fact, attributed a value of $4.38 million to his 

shareholding in September, 2015. Additionally, the affidavit highlighted the fact that the 

Injunction Order had made no provision whatsoever for Mr. Downie’s living and legal 

expenses. 

 

29. Mr. Downie’s application to discharge the injunction  was opposed by BPGL which   

filed further affidavits of Julian Askin on the 3
rd

 and 12
th

 of April, 2017 respectively and 

an unsworn Supplemental affidavit of Alexandria Hall opposing the discharge  handed up 

to the Court prior to commencement of the hearing. 

 

30. In its affidavit of 12
th

 April, 2017, BPGL vigorously contested the discharge of the 

Injunction in relation to the rental income stating, inter alia, that the affidavit which Mr. 

Downie had filed had failed to comply with the condition stipulated in the judge’s 

variation order of 14
th

 March, 2017, and further, that RBC had waived its right to the 

assignment of the rental income.  
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31.  Finally, Mr. Downie filed a further affidavit, Downie Five, which referred to the fact that 

BPGL also had issued Writs of Subpoena duces tecum directed to CIBC First Caribbean 

International Bank filed on 28
th

 March, 2017 and 10
th

 May, 2017 respectively and also to 

RBC Royal Bank on the 28
th

 March, 2017 and 9
th

 May, 2017 respectively requiring both 

banks to provide BPGL’s attorneys with Mr. Downie’s confidential bank records to 

which the banks had obliged. 

 

32.  Downie Five further stated that, exhibited to Downie Three was a letter from RBC which 

confirmed, that “all incomes and rent received from the mortgaged property was 

automatically assigned to the Bank pursuant to clause 3.3 of the Mortgage dated 

September, 22, 2014” and therefore, there should have been no further issue of whether 

RBC had waived the assignment of the rental income thereby making the subpoena of his 

banking records unnecessary.  

 

33. Following the hearing, the learned judge reserved his decision on the Summons. As 

indicated earlier, by his written Ruling pronounced on the 6
th

 April, 2018, he discharged 

the Injunction Order in its entirety. He further refused to exercise his discretion to 

continue it or to make a new order on different terms.  

 

34. After obtaining the necessary leave to appeal, BPGL filed its Notice of Appeal on 19
th

 

April, 2018 setting out numerous complaints about the judge’s Ruling.  

 

35. The appeal came on for hearing before us on 29
th

 November, 2018. While the appeal is 

from an interlocutory Ruling and the substantive action is yet to be heard, we cannot fail 

to observe that it has already produced what can only be described as a mountain of 

documents. The Record of Appeal itself consists of 11 volumes containing some 4,854 

pages. We also have before us a Supplemental Record, the respective written 

Submissions of both parties and BPGL’s Bundle of Authorities.   

 

The Grounds of Appeal  

36. BPGL filed some eleven (11) grounds of appeal. Though they are lengthy and make 

overlapping complaints, we set them out in full: 

 

1. The learned Judge erred in law and in fact in determining at paragraph 8 

of his Ruling that the Injunction Order ought to be set aside in its entirety 

on the basis that the plaintiff failed in its obligation at the ex parte hearing 

to give full and fair disclosure of all matters material to his consideration of 

the matter. Further, the learned Judge wrongly exercised his discretion by 

discharging the injunction and/or by failing to put in place a new injunction 

when based upon the evidence the Injunction Order, inter alia, caused no 

prejudice to the Respondent but the discharge of the same was unjust and 

highly prejudicial to the Appellant. 
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2. The learned Judge erred in law, at paragraph 15 of the Ruling, by 

considering and placing undue weight on the Respondent’s allegation that 

the Appellant’s Articles of Association created a lien over the Respondent’s 

shares. In so doing, the learned Judge failed to give any, or sufficient, 

consideration or weight to the oral submissions made on behalf of the 

Appellant during the inter partes hearing (as set out at pages 74 - 75 of the 

transcript of the hearing of 20
th

 June, 2017), that no such lien existed in the 

circumstances and that no such lien could exist unless the Appellant 

obtained judgment against the Respondent. 

 

3. The learned Judge misdirected himself and erred in fact and in law, in 

determining, at paragraphs 17, 18 & 19 of the Ruling, that the Appellant 

failed to provide full and fair disclosure with respect to the share interest 

and ownership of the Respondent in the Appellant; and that there was no 

effort to properly put the Respondent’s case with respect to this issue before 

the court. The learned Judge so erred and acted unfairly as he had, inter 

alia, indicated at the commencement of the ex parte hearing (at page 2 of 

the transcript dated 22 February, 2017) that he had read all the papers 

being utilized in support of the application which would have included, inter 

alia, the evidence and documents exhibited to the Affidavit of Alexandra T. 

Hall utilised at the ex parte hearing of 22 February, 2017, and filed on 23rd 

February, 2017 (the “Hall Affidavit”) setting out the Respondent’s case. He 

failed therefore to recognize all the evidence before him or misconstrued 

the evidence. 

 

4. The learned Judge misdirected himself, and erred in fact and in law, 

generally and in particular at paragraph 23 of the Ruling, in determining 

that the Appellant had committed a material non-disclosure in relation to 

the Respondent’s shareholding in the Appellant. The learned Judge failed 

to take into account and consider the material evidence and submissions 

adduced at the ex parte hearing and the inter partes hearing and failed to 

recognize the fact that the injunction prohibited the sale of the shares. 

 

5. Against the facts relevant to the Appellant’s case, the learned Judge erred 

in his interpretation and application of the principles enunciated in Brink’s 

Mat Ltd. v. Elcombe [1988] 1 WLR 13650 (English CA) in finding that the 

Appellant had not fully and fairly disclosed information with respect to the 

Respondent’s interest in the Appellant, and/or in failing to find that any 

non-disclosure was innocent, and proceeding therefore to discharge the 

injunction without nevertheless continuing the Injunction Order or making 

a new order on terms based upon the additional filed Affidavit evidence 

used at the inter partes hearing. Further, the learned Judge erred in that he 

either failed to consider all of the evidence that was before the court at the 

ex parte hearing and the inter partes hearing or, otherwise, misconstrued the 

aforesaid evidence and/or made at the interlocutory hearing findings of fact 

on the conflicting evidence of the parties at an interlocutory stage when 

such findings should have been reserved for trial. 

 

6. The learned Judge misdirected himself and erred in fact and in law by 

assigning a greater burden of proof to the Appellant, and by putting a 
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disproportionate weight upon the Respondent’s unproven and speculative 

evidence as to the value of the shares in comparison to the Appellant’s 

ineluctable evidence with respect to the fact that the value of the shares 

were not quantifiable. 

 

7. The learned Judge misdirected himself and erred in fact and in law: (i) by 

finding that the Appellant did not disclose sufficient information about the 

Respondent’s shareholding and the value of his shares, when this would 

have been a material factor for him to consider when granting the 

injunction in its terms on 22
nd

 February, 2017; and/or (ii) by determining 

that the non-disclosure of, inter alia, the true share value of the Appellant 

was not innocent and amounted to a failure on the part of the Appellant to 

make all proper inquiries and to give careful consideration to the case being 

presented (see paragraphs 23 and 24 of the Ruling). The learned Judge 

erred because: either he failed to consider all of the evidence that was 

before the court at the hearing of the ex parte application and the further 

evidence that was adduced at the hearing of the inter partes application or 

he misconstrued the aforesaid evidence. The learned Judge, also, erred in 

law and in fact by applying undue weight to the perceived materiality of the 

Respondent’s shareholding in the Appellant. 

 

8. The learned Judge erred in fact and in law in failing to give any, or 

sufficient, weight or consideration to relevant legal principles with respect 

to the other factors that the court must consider when granting or 

discharging an injunction and in particular failing to recognize the risk of 

the Respondent’s assets being dissipated prior to judgment. 

 

9. The learned Judge erred in fact and in law, failed to draw the necessary 

inferences, and failed to take any, or sufficient, account of the lack of 

credibility of the Respondent having regard to the evidence adduced on 

behalf of the Appellant that there was a real risk that the Respondent 

would seek to dissipate his assets prior to judgment. 

 

10. The learned Judge erred in fact and in law and breached the laws of 

natural justice by denying the Appellant the right to be heard on the issue 

of costs, notwithstanding the Appellant’s specific request to be heard prior 

to a ruling being given in relation to costs. 

 

11. The learned Judge erred in law and acted unfairly in awarding full costs to 

the Respondent by failing to take into consideration: (i) the fact that the 

actions of the Appellant (sic) delayed the progress of the application which 

could have been concluded in a day; and (ii) the Respondent relied on over 

12 grounds in support of the application to discharge the Injunction Order, 

most of which were frivolous and vexatious and was not addressed by the 

Judge in the Ruling; and (iii) all grounds therefore were not succeeded 

upon.”  
 

37. In its Notice, BPGL asks inter alia, that the Ruling be set aside in its entirety and that the 

Injunction Order (save for the variation) be restored; and/or alternatively, that the portion 

of the Ruling in which the learned judge awarded costs to Mr. Downie be set aside and an 
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order be made instead awarding costs of the application to be costs in the cause, or 

alternatively, apportioning costs in the court below as between BPGL and Mr. Downie. 

 

38. Before examining the grounds, we should state that we approach the task before us 

keenly aware that we are here reviewing the exercise of a judicial discretion. We remind 

ourselves that as an appellate court we are not entitled to substitute our own discretion for 

that of the judge merely because we would have exercised the discretion differently. The 

principles (which are set out in the case law authorities too numerous to mention) 

establish that our function is primarily a reviewing function and the judge’s decision 

should only be reversed if we are satisfied that the judge has erred in principle by giving 

weight to something which he ought not to have taken into account or by failing to give 

weight to something which he ought to have taken into account. See for example Charles 

Osenton & Co v. Johnson [1942] AC 130, 138 per Viscount Simon LC; Birkett v. 

James [1978] 297, 317 per Lord Diplock; Hadmor Productions v. Hamilton [1983] 1 

AC 191; Ward v. James [1996] 1 Q.B. 273; and Arawak Homes Limited v. Bethel’s 

Trucking & Heavy Equipment Service Limited et al [2009] 3 BHS J No. 121. 

 

Discussion 

 

39. In our view, the issues raised in this appeal may conveniently be distilled and examined 

under three (3) broad headings as follows: (i) Misapplication of applicable legal 

principles, failure to evaluate the evidence and erroneous finding of material non-

disclosure - (grounds 1, 2, 3, 4, 5, 6, 7, 8); (ii) Failure to have regard to the respondent’s 

lack of credibility - (ground 9); and (iii) the Costs Order - (grounds 10 & 11). 

 

Misapplication of legal principles; failure to evaluate the evidence and erroneous 

finding of material non-disclosure – (Grounds 1, 2, 3, 4, 5, 6, 7, 8)  

 

40. As drafted, these eight grounds seek, in a variety of ways, to impugn the exercise of the 

learned judge’s discretion whereby he firstly, discharged the ex parte injunction which he 

had granted on the 22
nd

 February, 2017; and secondly, refused to exercise his discretion 

to continue it or to grant it on different terms on the basis that BPGL had failed to 

disclose material facts at the time it had applied for ex parte relief and further, that 

BPGL’s non-disclosure had not been innocent. 

 

41. Very broadly, grounds 1, 2, 3, 4, 6, and 7 seek to provide a basis for reversal of the 

learned judge’s Ruling by identifying ways in which BPGL believes the judge erred in 

principle in his consideration of the evidence by giving weight to matters which he ought 

not to have taken into account-(grounds 3 and 6); or alternatively, by failing to give 

weight to something which he ought to have taken into account-(grounds 1, 2, 4 and 7). 
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Ground 5 complains that the judge failed to apply or to consider the principles enunciated 

in Brink’s-Mat Ltd v. Elcombe [1988] 3 All ER 188; while ground 8 alleges that he 

failed to consider other relevant legal principles which he was required to consider when 

granting or discharging an injunction and in particular, failed to consider the risk to 

BPGL of dissipation of Mr. Downie’s assets without the continuation or grant of 

injunctive relief.  

 

42. We find it convenient to consider grounds 5 and 8 ahead of the other grounds as this will 

involve a consideration of the applicable legal principles as well as a review of the 

evidence which informed the exercise learned judge’s discretion to firstly, discharge the 

Injunction Order and to refuse to make a new order on terms.  

 

43. The thrust of BPGL’s complaint on ground 5 is that by discharging the ex parte 

injunction, the learned Judge erred in his application of the Brink’s Mat principles by 

finding that BPGL had not fully and fairly disclosed the fact of Mr. Downie’s 

shareholding in BPGL; and further erred by failing to find that the non-disclosure had 

been innocent before he proceeded to discharge the injunction without considering 

whether he would continue it, or make a new order on terms in the light of the additional 

affidavit evidence which was before him at the inter partes hearing. 

 

44.  The thrust of counsel for BPGL’s submission was that firstly, as a matter of fact, the 

judge was wrong to find that BPGL had failed to disclose relevant information about Mr. 

Downie’s shareholding; and secondly, the judge was also wrong to find that the non-

disclosure was material. BPGL contended in particular, that the fact that Mr. Downie held 

shares in BPGL was evident from paragraph 4 of the Statement of Claim and paragraph 

5(b) of the draft Injunction Order (above) which the judge approved; and accordingly, it 

could not be said that the shareholding was not disclosed. 

 

45. In response, counsel for Mr. Downie argued that nothing could change the simple fact 

that BPGL had failed to fully disclose the existence and extent of Mr. Downie’s 

shareholding and the fact that BPGL had under its control $4.38 million of Mr. Downie’s 

shares which were obviously not at risk of dissipation. In short, Mr. Downie’s simple 

point was that BPGL was not in need of a Mareva injunction at the time of the ex parte 

hearing and still had not demonstrated the need for one at the inter partes hearing. We 

agree.  

 

46. Firstly, at paragraph 9 of his Ruling, the learned judge adverted to the Brink’s-Mat 

principles noting, quite correctly, that there is considerable authority governing the legal 

effect of an applicant’s failure to be full and frank on an ex parte application. He viewed 

the Brink’s-Mat principles (summarized in the oft-cited dicta of Ralph Gibson LJ) as the 
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appropriate starting point and extracted them in full. For convenience, we reproduce them 

below: 

“In considering whether there has been relevant non-disclosure and what 

consequence the court should attach to any failure to comply with the duty 

to make full and frank disclosure, the principles relevant to the issues in 

these appeals appear to me to include the following: 

 

(i) The duty of the applicant is to make 'a full and fair disclosure of all 

the material facts': see R v Kensington Income Tax Comrs, ex p 

Princess Edmond de Polignac [1917] 1 KB 486 at 514 per Scrutton 

LJ; 

 

(ii) The material facts are those which it is material for the judge to 

know in dealing with the application as made; materiality is to be 

decided by the court and not by the assessment of the applicant or 

his legal advisers: see the Kensington Income Tax Comrs case [1917] 

1 KB 486 at 504 per Lord Cozens-Hardy MR, citing Dalglish v 

Jarvie (1850) 2 Mac & G 231 at 238, 42 ER 89 at 92, and Thermax 

Ltd v Schott Industrial Glass Ltd [1981] FSR 289 at 295 per Browne-

Wilkinson J.  

 

(iii) The applicant must make proper inquiries before making the 

application: see Bank Mellat v Nikpour [1985] FSR 87. The duty of 

disclosure therefore applies not only to material facts known to the 

applicant but also to any additional facts which he would have 

known if he had made such inquiries.    

(iv) The extent of the inquiries which will be held to be proper, and 

therefore necessary, must depend on all the circumstances of the 

case including: (a) the nature of the case which the applicant is 

making when he makes the application; (b) the order for which 

application is made and the probable effect of the order on the 

defendant: see, for example, the examination by Scott J of the 

possible effect of an Anton Piller order in Columbia Picture 

Industries Inc v Robinson [1986] 3 All ER 338, [1987] Ch 38; and (c) 

the degree of legitimate urgency and the time available for the 

making of inquiries: see Bank Mellat v Nikpour [1985] FSR 87 at 92–

93 per Slade LJ.  

 

(v) If material non-disclosure is established the court will be 'astute to 

ensure that a plaintiff who obtains … an ex parte injunction without 

full disclosure is deprived of any advantage he may have derived by 

that breach of duty … ': see Bank Mellat v Nikpour (at 91) per 

Donaldson LJ, citing Warrington LJ in the Kensington Income Tax 

Comrs case.  

 

(vi) Whether the fact not disclosed is of sufficient materiality to justify or 

require immediate discharge of the order without examination of the 

merits depends on the importance of the fact to the issues which 

were to be decided by the judge on the application. The answer to 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23KB%23sel1%251917%25vol%251%25tpage%25514%25year%251917%25page%25486%25sel2%251%25&A=0.4609866448234502&backKey=20_T28211417335&service=citation&ersKey=23_T28211417328&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23KB%23sel1%251917%25vol%251%25tpage%25504%25year%251917%25page%25486%25sel2%251%25&A=0.8424245339810806&backKey=20_T28211417335&service=citation&ersKey=23_T28211417328&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23KB%23sel1%251917%25vol%251%25tpage%25504%25year%251917%25page%25486%25sel2%251%25&A=0.8424245339810806&backKey=20_T28211417335&service=citation&ersKey=23_T28211417328&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251986%25vol%253%25year%251986%25page%25338%25sel2%253%25&A=0.49767594620003874&backKey=20_T28211417335&service=citation&ersKey=23_T28211417328&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23CH%23sel1%251987%25year%251987%25page%2538%25&A=0.08509426006130727&backKey=20_T28211417335&service=citation&ersKey=23_T28211417328&langcountry=GB
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the question whether the non-disclosure was innocent, in the sense 

that the fact was not known to the applicant or that its relevance was 

not perceived, is an important consideration but not decisive by 

reason of the duty on the applicant to make all proper inquiries and 

to give careful consideration to the case being presented.   

  

(vii) Finally 'it is not for every omission that the injunction will be 

automatically discharged. A locus poenitentiae may sometimes be 

afforded': see Bank Mellat v Nikpour [1985] FSR 87 at 90 per Lord 

Denning MR. The court has a discretion, notwithstanding proof of 

material non-disclosure which justifies or requires the immediate 

discharge of the ex parte order, nevertheless to continue the order, 

or to make a new order on terms: 

'… when the whole of the facts, including that of the original non-

disclosure, are before it, [the court] may well grant such a second 

injunction if the original non-disclosure was innocent and if an 

injunction could properly be granted even had the facts been 

disclosed.'(See Lloyds Bowmaker Ltd v Britannia Arrow Holdings plc 

(Lavens, third party) [1988] 3 All ER 178 at 183 per Glidewell LJ.)” 

[Emphasis ours] 

  

47. Next, we are satisfied that the learned judge was clearly cognizant of the Brink’s-Mat 

principles and the task before him on the inter partes application. Between paragraphs 12 

through 17 of his Ruling, he examined the evidence which was before him both at the ex 

parte hearing and at the inter partes hearing, together with the contending submissions 

for and against the discharge of the injunction and the contents of an unsworn 

Supplemental affidavit by Alexandria Hall which, he said, had been handed up to him 

just prior to the start of the hearing.  

 

48. Then at paragraph 16 of his Ruling, the learned judge expressed his concern about 

BPGL’s failure to disclose to the court the existence of Mr. Downie’s shareholding in the 

company. He highlighted the evidence contained in paragraph 38 of the Askin affidavit 

on which which BPGL relied at the ex parte hearing, in which Julian Askin made the 

following representation to the court regarding the Albany residence which, he swore, 

appeared to be the extent of Mr. Downie’s assets within this jurisdiction: 

 

“38. As the property appears to be the Defendant’s only asset within the 

jurisdiction, the Plaintiff believes that, once sold, the Defendant would not 

likely keep the proceeds within the jurisdiction of this Honourable Court 

such that any judgment that the Plaintiff eventually obtains would be 

rendered nugatory and the Plaintiff would be unable to recover the sums 

owed to it by the Defendant. In the circumstances, unless the Defendant is 

restrained from transferring the proceeds of sale in relation to the property 

a detriment could arise in relation to the Plaintiff.” [Emphasis ours] 

 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251988%25vol%253%25tpage%25183%25year%251988%25page%25178%25sel2%253%25&A=0.06880824789131579&backKey=20_T28211417335&service=citation&ersKey=23_T28211417328&langcountry=GB
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49. Finally, at paragraph 15 of his Ruling, the learned judge found as a fact that paragraph 38 

was “not an accurate statement at all” inasmuch as the evidence before him now 

revealed that Mr. Downie is the owner of 78,318 shares in BPGL being an 11% interest 

in the company with a value of $4,384,782 based on an assessment given by BPGL’s 

Chief Financial Officer in September 2015.  

 

50. We are satisfied that the learned judge thoughtfully considered the issue of the materiality 

of this specific non-disclosure. At paragraph 15, the judge found that the undisclosed 

information about Mr. Downie’s shareholding had “always been” in BPGL’s possession 

and was “several times higher” than the claim which BPGL had made against Mr. 

Downie in its substantive action. He further found that BPGL’s articles of association 

expressly permitted the company to place a lien on Mr. Downie’s shareholding to the 

value of the very sums which BPGL claimed he had misappropriated. .  

 

51. In our view, the existence in BPGL’s articles of association of a provision enabling 

BPGL to place a lien on Mr. Downie’s shares, was undoubtedly, information which was 

both material and relevant to the exercise of the judge’s discretion whether he ought to 

grant the injunction at all or even on the terms which he did. It essentially, suggested that 

that BPGL had it in its power to essentially take self-help measures to secure payment of 

any amounts which Mr. Downie might later be found to owe to it following a full hearing 

of action and the substantive issues before the court.  

 

52.  The information regarding the extent of Mr. Downie’s shareholding in BPGL and its 

value was undoubtedly material to the exercise of the judge’s discretion on the ex parte 

application. As we see it, had all the details of the shareholding been disclosed to the 

judge at the ex parte hearing, this would have enabled him to assess both the necessity 

for, as well as the appropriateness of the wide categories of property which BPGL sought 

to have covered by the order, a draft of which was attached to the application. While the 

judge did not say so expressly, the revelations contained in the Downie affidavits (the full 

details of which only came to light during the inter partes hearing) would doubtless have 

caused the learned judge to seriously question the entire basis on which the Injunction 

Order had been made. 

 

53. Mrs. Archer-Glasgow submits that there was no non-disclosure inasmuch as the judge 

ought to have been aware of the fact that Mr. Downie owned shares in BPGL since this 

fact appears in the Statement of Claim, as well as in the draft Order attached to the ex 

parte application which the judge himself approved. She submitted, for purposes of 

grounds 4, 5 and 7, that the judge erred in law and in fact in finding firstly, that there had 

been a non-disclosure; and secondly, that it was material, and further, that it was not 

innocent. We do not agree. 
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54.  As will shortly become apparent, whether there has been a non-disclosure and if so, 

whether it is material and innocent are matters for determination by the judge who is 

hearing an inter partes application to discharge or vary an injunction which he/she had 

previously granted ex parte.  

 

55. The law is clear. A party seeking an ex parte injunction or other order, especially one as 

draconian as that which BPGL sought in the court below, is under a duty to make “a full 

and fair disclosure of all the material facts”. If this is not done (as the law requires) in  

the body of the supporting affidavit, the applicant is certainly not entitled to lay the blame 

at the feet of the judge for not fully appreciating the significance of matters appearing in 

the pleadings or vaguely buried in one of the paragraphs of the draft order attached to the 

application. The duty of full and fair disclosure means precisely that. The judge’s 

attention is to be drawn to the relevant facts, (both favourable and unfavourable) which 

are to be set out in the supporting affidavit. BPGL failed to do this. 

   

56. At paragraph 17 of his Ruling, after referring to the Supplemental Hall affidavit and 

BPGL’s evidence that the current value of Mr. Downie’s shares was considerably less 

than the 2015 valuation given in Downie One, the learned judge made the following 

finding: 

 

“17. There can be no question that there was a failure to provide full 

and fair disclosure of the share interest and ownership by the plaintiff 

and this was a very material omission. Further, there was no effort to 

properly put Downie’s case with respect to this issue.” [Emphasis ours] 

 

57. Despite counsel for the appellant’s views and her submissions regarding whether there 

was a non-disclosure and if so, whether it was or was material, the law (as the Brink’s-

Mat principles clearly establish) is that the materiality of the non-disclosures is a 

question for the learned judge to determine not the parties.  

 

58. As we see it, the existence of Mr. Downie’s shareholding in BPGL and its current 

valuation was information peculiarly within the knowledge of BPGL. It was also 

information which could easily have been disclosed to the court in the Askin affidavit for 

purposes of the ex parte hearing had the company wished to do so. Instead, 

notwithstanding its duty of full and fair disclosure, BPGL (with full knowledge of Mr. 

Downie’s $4,384,782 shareholding) led the learned judge to believe that the Albany 

residence appeared to be Mr. Downie’s “only asset” in the jurisdiction!!  

 

59. As appears from paragraph 17 of his Ruling, the learned judge took the view that BPGL’s 

failure during the ex parte hearing to alert him of the full details surrounding Mr. 
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Downie’s shareholding was a “very material omission”. In accordance with the Brink’s-

Mat principles, he was entitled to make that finding and we are unable to fault him for so 

doing. We accordingly found no merit in ground 5 and it was dismissed. 

 

60. The gravamen of BPGL’s complaint on ground 8 was that the learned judge failed to give 

any, or sufficient weight or consideration to relevant legal principles governing the other 

factors which he was required to consider when granting or discharging an injunction; 

and failed, in particular, to consider the risk to BPGL of dissipation of Mr. Downie’s 

assets without an order for the continuation or grant of injunctive relief.  

 

61. The thrust of Mrs. Archer-Glasgow’s submissions on this ground was to essentially 

attack the learned judge’s Ruling on the basis of his having failed, even in the face of a 

material non-disclosure, to exercise a discretion which he undoubtedly had to determine 

whether to continue the injunction, or to make a new order on terms.   

 

62. She cited the principle (re-stated by Ralph Gibson L.J., in his dictum at item 7 of his dicta 

in Brink’s-Mat) that it is not every omission that will result in an automatic discharge of 

an ex parte injunction and that the judge has a discretion, notwithstanding that a material 

non-disclosure had been made, to determine whether to continue the injunction, or to 

make a new order on terms.  

 

63.  While continuing to insist that there had in fact been no non-disclosure by BPGL of Mr. 

Downie’s shareholding, Mrs. Archer-Glasgow nonetheless submitted that the alleged 

non-disclosure was not material or intentional inasmuch as it was clear from item 5(b) of 

the draft Order attached to BPGL’s application, that that the learned judge would 

undoubtedly have been made aware that Mr. Downie held shares in BPGL. 

 

64. For her part, counsel for Mr. Downie, Mrs. McMillan-Hughes, simply submitted that 

BPGL’s submission was misconceived since there was, and still remains no risk of 

dissipation of Mr. Downie’s assets prior to judgment since the shareholding which BPGL 

had failed to disclose to the judge were assets which, having regard to BPGL’s articles of 

association, could not lawfully be dissipated or disposed of without reference to BPGL. 

For the reasons which shall shortly become apparent, we agree. 

 

65. Apart from the Brink’s Mat principles outlined above, we find it useful to set out some 

of the additional considerations which have a bearing on the exercise of a judge’s 

discretion whether to continue or discharge an ex parte order on the ground of non-

disclosure. A useful statement of some of the additional principles (distilled from decided 

cases) is located at paragraph 7.29 of author David Bean Q.C.’s work: “Injunctions”, 8
th

 

Edition, under the sub-heading “Non-Disclosure.” We reproduce it below: 
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“7.29 The fact that the judge may well have made the same order even if the 

full facts had been disclosed is beside the point (Behbehani v. Salem 

[1989] 1 W.L.R. 723; in that case it was also held that any existing or 

contemplated proceedings against the defendant in another 

jurisdiction must be disclosed on the without notice application). See 

also per Potter J. in Sumitomo Heavy Industries v. Oil and Gas Natural 

Commission [1994] 1 Lloyd’s Rep. 45 at 62. 

 

The place to disclose the relevant facts, both favourable and 

unfavourable, is in the affidavit, not the exhibits (National Bank of 

Sharjah v. Dellborg [1993] 2 Bank. L. R. 109): see para. 5.14. 

 

If non-disclosure was entirely the fault of the claimant’s 

solicitor, that may be a ground for refusing to discharge the 

injunction (Eastglen International Corp v. Monpare SA (1987) 137 New 

L.J. 56). But if the non-disclosure was not innocent in the sense used 

by Ralph Gibson L.J. in the Brink’s-Mat case (fact not known to the 

claimant or not perceived to be relevant) an outright discharge of the 

order is almost inevitable. 

 

The injunction is unlikely to be continued or replaced if the 

claimant has delayed unreasonably in pursuing the claim Lloyds 

Bowmaker Ltd v Britannia Arrow Holdings plc….)”. [Emphasis added] 

 

66. Between paragraphs 18 through 26 of his Ruling the learned judge embarked on a 

discussion of the law and the considerations which ultimately led to his decision at 

paragraph 24 not to continue the Injunction Order, or to make a new order on terms. His 

discussion took place after he had first considered the Brink’s-Mat principles together 

with the authorities of CEF Holdings Ltd v. Munday [2012] FSR 35; Siporex Trade v. 

Condel [1986] 2 Lloyd’s Rep 428 and Stanford International Bank, Re [2010] EWCA 

Civ 137.  

  

67. At paragraph 18, the judge stated, quite correctly in our view, that the law imposes 

onerous obligations on an applicant who approaches a court for a without notice order 

and placed the applicant under a duty to specifically point the court to the issues which 

may be in contention between the parties. Additionally, he adverted to the further 

requirement that the relevant facts or issues ought not to be embedded in the material 

provided so as to require the court to tease out of the papers, what the material facts or 

the issues in contention may be. 

 

68. Despite Mrs. Archer-Glasgow’s tenacious attempts to convince us that the learned judge 

was wrong to have found that there was a material non-disclosure and further, that BPGL 
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had failed in its obligation to place the full details about Mr. Downie’s shareholding 

before him in its supporting affidavit, we completely agree with the learned judge’s 

finding that the non-disclosure was material and further, that it had not been innocent.  

 

69. At paragraph 18, the learned judge adverted to the duty articulated by Bingham J. (as he 

then was) in Siporex Trade (above), which duty is similarly recognized in National 

Bank of Sharjah v. Dellborg [1993] 2 Bank. L. R. 109 to the effect that the place to 

disclose the relevant facts, both favourable and unfavourable and to identify the crucial 

points for and against the application is in the affidavits, not the exhibits nor even, we 

would add, in a draft order attached to the application. See para 7.29 of the extract from 

Bean on “Injunctions” referred to above.  

 

70. At paragraph 19, the judge expressly found that BPGL had not met this particular 

obligation. He further found (correctly in our view) that the written and oral submissions 

which had been made directly contradicted the evidence in paragraph 38 of the Askin 

affidavit that the Albany residence was the “only asset” over which the court had 

jurisdiction, noting that even on a “crude analysis” of the evidence adduced in Downie 

One that Downie owned 11% of BPGL.  

 

71. At paragraphs 20 and 21 of his Ruling, the learned judge then adverted to the contents of 

the Supplemental Hall affidavit and in particular, to the last paragraph of a 7-page letter 

of 25
th

 November, 2016 written to BPGL by Mr. Downie exhibited thereto. He found that 

the letter had only been exhibited as evidence of Mr. Downie’s defence in the wrongful 

dismissal action and did not purport to alert the court about Downie’s likely or possible 

defence to the grant of the injunction.       

 

72. At paragraph 21 of the Ruling, the judge took into account that in the further affidavit of 

Julian Askin filed on 3
rd

 April, 2017, BPGL did not seek to counter Mr. Downie’s 

assertion as to the valuation of Mr. Downie’s shares and did not offer a different 

valuation to the $4.38 million valuation given in Downie One. In fact, he found that the 

BPGL affidavit had merely stated that the shares had a considerably lower valuation than 

Mr. Downie had outlined. In paragraph 22, he also observed that Julian Askin’s further 

affidavit had also not addressed Mr. Downie’s claim that BPGL’s articles of association 

gave it the power to impose a lien on his shares and thereby secure its position, making 

injunctive relief unnecessary. 

 

73. Finally, at paragraph 23 of the Ruling, the learned judge adverted to the principle 

enunciated by Glidewell L.J. in Lloyd’s Bowmaker Ltd v. Britannia Arrow Holdings 

Plc [1988] 3 All E.R. 178, re-stated at item 7 of Ralph Gibson L.J.’s dicta in Brink’s-

mat extracted earlier. As we see it, this clearly demonstrates that the judge was well 
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aware that when the whole of the facts, including that of the original non-disclosure were 

before the court, he had a discretion (notwithstanding a material non-disclosure) to grant 

“a second injunction if the original non-disclosure was innocent and if an injunction 

could properly be granted even had the facts been disclosed.”  

 

74. The test for assessing the “innocence” (or otherwise) of a material non-disclosure is 

enunciated in the authorities as: whether “the fact was not known to the applicant or 

that its relevance was not perceived”. See item (vi) Brink’s-Mat principles (above) . 

 

75. Furthermore, where a material non-disclosure is established, the court will be ‘astute to 

ensure that a plaintiff who obtains…an ex parte injunction without full disclosure is 

deprived of any advantage he may have derived by that breach of duty.’ See 

Kensington Income Tax Comrs, ex parte Princess Edmond de Polignac [1917] 1 KB 

486 per Warrington LJ; Bank Mellat v. Nikpour [1985[ FSR 87 per Donaldson LJ at 91; 

approved at item (v) Brink’s-Mat principles (above).  

 

76. In considering whether the original non-disclosure was innocent, the learned judge at 

paragraph 23 of his Ruling, correctly adverted to the legal test before he concluded as 

follows: 

 

“23.   ….On the authorities therefore, the omission by the plaintiff here 

cannot be innocent as, by its nature, the shareholding was a fact known to it 

and could not by any account, have been perceived as irrelevant. In fact, the 

said 25 November 2016 letter to the plaintiff offering to sell the shares, at a 

value of three times its liquidated claim of the plaintiff, demonstrates this. 

Even if not innocent, such disclosure represents a failure of the plaintiff to 

make all proper inquiries and to give careful consideration to the case being 

presented.” [Emphasis added] 

 

77. Having found that the non-disclosure was known to BPGL and could not have been 

perceived as irrelevant, and therefore was not innocent, the learned judge refused to 

exercise his discretion to continue the injunction or to make a new injunction on terms. 

At paragraph 24 of the Ruling he explained the reasons for his decision stating: 

  

“24.   I am neither minded to continue the order, or to make a new order on 

terms. In the first instance I am not satisfied that the non-disclosure was 

innocent. Secondly, I am not satisfied that having regard to the facts now 

known by me as to the interest of Downie in the plaintiff company, I could 

properly grant an injunction in the terms which I did on 22 February, 

2017.” 

 

78. As is clear from the authorities, with the whole of the facts before him at the inter partes 

hearing and having satisfied himself (as he had to do) that the non-disclosure was not 
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innocent in that Mr. Downie’s shareholding was known to BPGL and further, that on the 

evidence, BPGL’s articles of association did not permit Mr. Downie’s shareholding to be 

disposed of without reference to the company or its directors, the learned judge was 

perfectly entitled to exercise his discretion in the manner he did. The discretion whether 

to continue the injunction (despite the material non-disclosure) or to make a new order on 

terms was his alone to exercise. We find no error of principle in how his discretion was 

exercised, and once again, we are not prepared to interfere.  Ground 8 was dismissed. 

 

79. Grounds 1, 2, 3, 4, 6 and 7 may be considered together. As we indicated earlier, viewed 

broadly, there is considerable overlap between these six grounds and the various 

complaints which we have already addressed in our consideration of grounds 5 and 8. In 

our view, BPGL’s complaints on these grounds may be disposed of shortly.  

 

80. Having already examined the learned judge’s Ruling during our discussion of grounds 5 

and 8, we are satisfied that he exercised his discretion in accordance with the applicable 

principles of law governing the discharge or continuation of without notice orders. 

Furthermore, notwithstanding counsel for BPGL’s submissions to the contrary, we found 

no error of principle in any of the reasons which the learned judge proffered for his 

decision. Specifically, as indicated earlier, we are satisfied that the judge could not be 

said to have given weight to something which he ought not to have taken into account or 

to have failed to give weight to something which he ought to have taken into account.  

 

81. As we see it, the judge was entitled to have regard to the whole of the evidence which 

was before him, including the evidence contained in Downie One that BPGL’s articles of 

association permitted the company to impose a lien on Mr. Downie’s shares to secure the 

amount which it claimed had been appropriated; and further prevented his shareholding 

from being disposed of without reference to the company or its directors.  

 

82. We found no merit in BPGL’s complaint that the judge gave undue weight to Mr. 

Downie’s evidence about the value of his shareholding. As noted, the learned judge 

clearly considered BPGL’s assertion that Mr. Downie’s shareholding was considerably 

lower than the $4.38 million valuation alleged in Downie One. As the judge correctly 

found, the evidence adduced by BPGL did not counter the allegation nor offer a different 

valuation than that set out in Downie One. He was clearly entitled to make that finding 

and no error of principle is disclosed. Grounds 1, 2, 3, 4, 6 & 7 are accordingly 

dismissed. 

   

Failure to have regard to the Respondent’s lack of Credibility – (Ground 9)  

83. The thrust of Mrs. Archer-Glasgow’s submission on this ground was that during the 

hearing, BPGL had adduced irrefutable evidence which established that Mr. Downie had 
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made various misrepresentations of fact, made withdrawals from his account in breach of 

the Injunction Order and made other claims which had affected his credibility and ought 

to have made the judge skeptical about accepting his representations and heightened the 

judge’s consideration of the risk of dissipation of his assets.    

 

84. In response, Counsel for Mr. Downie, Mrs. Macmillan-Hughes submitted that Mr. 

Downie’s credibility was not in question. She submitted that unlike the evidence which 

had been adduced by Mr. Downie which had largely been supported by verifying 

documents, the majority of the allegations made in the Askin affidavits amounted to mud 

slinging and innuendo.  

 

85. We found no merit in this ground inasmuch as neither Mr. Downie nor Mr. Askin had 

had the credibility of their respective assertions tested under cross-examination at the 

hearing. In the absence of cross-examination, the learned judge was entitled (as he did) to 

examine Mr. Downie’s assertion regarding the value of his shares and cannot be faulted 

for accepting the correctness of Mr. Downie’s assertion on the basis that the valuation he 

had given on the evidence had not been countered by other evidence from BPGL which 

had failed to provide an alternative valuation. Ground 9 was dismissed.   

     

Grounds 10 & 11 – The Costs Order 

86. These two grounds may also be disposed of in short compass. 

 

87. At paragraph 26 of his Ruling the learned judge set aside the injunction in its entirety and 

awarded costs to the respondent. At grounds 10 and 11, BPGL sought to impugn the 

exercise of the learned judge’s discretion in relation to costs.  

 

88. On ground 10, counsel for BPGL submits that during the hearing in the court below, she 

had, on BPGL’s behalf, expressly reserved the issue of costs and had in her written 

submissions further requested the opportunity to make full submissions on costs “at the 

conclusion of the substantive hearing”. She drew our attention to page 2270 of Volume 8 

of the Record and the text of her written submissions in the court below where the 

reservation was clearly made.         

      

89. Mrs. Archer-Glasgow further points to Volume 6 of the Record and specifically, page 88 

of the transcript of the inter partes hearing of 20
th

 June, 2017 where she had, effectively 

reminded the learned judge of her expectation (based on her written reservation) that the 

parties would return for a hearing on the issue of costs. She clearly stated: 

 

“My Lord, this goes to the issue of cost when we come back before you and 

that was why there was that emphasis, my Lord.”   
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90. Mrs. Archer-Glasgow contends that against the background of her request for a full 

hearing on the issue of costs, the judge acted unfairly and denied BPGL the opportunity 

to be heard on costs before awarding costs to the respondent. 

 

91. In her written submissions on these grounds, Counsel for the respondent, Mrs. McMillan-

Hughes conceded that in accordance with the principles of natural justice, a party to 

proceedings has the right to a fair opportunity to be heard prior to any judicial 

pronouncement being made against them. She, however, contended that while BPGL had 

reserved its right to a full hearing on costs, when the Ruling was handed down, Mrs. 

Archer-Glasgow did not renew her request. With respect, we do not agree as there has 

clearly been a denial of natural justice on the issue of costs.  

 

92. The appellant’s complaint about the costs order identified in ground 10 has considerable 

merit. We are of the view that the order should be set aside inasmuch as the issue of costs 

was expressly reserved in the appellant’s written submissions and the judge was 

reminded about the matter during the course of the hearing. That being the case, the 

learned judge ought not to have made the award without giving both parties the 

opportunity to make full representations to him in relation to costs. We do not agree with 

Mrs. MacMillan-Hughes’ suggestion that the fact that the issue of costs was not raised 

when the Ruling was handed down means that the request for a full hearing was waived 

or withdrawn. The appellant’s written submissions in the court below identified 

numerous issues which in their view could impact the court’s discretion to award of costs 

to Downie and which BPGL wished to ventilate before the learned judge at a contested 

costs hearing. The judge made no mention of the issues raised in the submissions and we 

are satisfied that BPGL was denied a full hearing on the issue of costs. The costs order is 

accordingly set aside and the issue of costs remitted for a full hearing before the learned 

judge. 

 

93. We do not enter upon a consideration of ground 11 which raise issues which the learned 

judge will undoubtedly have to consider when the issue of costs comes on for hearing 

before him as it must. 

 

Conclusion and Disposition 

94. Having given anxious consideration to the various grounds of appeal together with the 

judge’s Ruling and the respective submissions, we find BPGL’s grounds challenging the 

exercise of the judge’s discretion in relation to the injunction to be without merit. 

Notwithstanding counsel for the appellant’s valiant attempt to convince us otherwise, we 

found no error of principle in the exercise of the learned judge’s discretion firstly, to 

discharge the ex parte injunction and secondly, not to make a new injunction on terms. 
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We were satisfied, in particular, that he adverted to the relevant legal principles and 

considered the whole of the facts, including the original material non-disclosure before 

finding that the non-disclosure had not been innocent and proceeding to make the orders 

which he ultimately made.  

 

95. In summary, there was no basis on which we could properly interfere with the exercise of 

the learned judge’s discretion. Grounds 1 through 9 of the Notice of Appeal are 

dismissed. 

 

96. For all of the foregoing reasons, we dismiss BPGL’s appeal and award costs of the appeal 

to the respondent to be taxed if not agreed.                  

  

97. We however allow BPGL’s appeal on ground 10, set aside the costs order and remit the 

issue of costs to the Supreme Court for a full hearing before the learned judge. 

 

 

 

_____________________________________ 

                                                    The Hon. Madam Justice Crane-Scott, JA 
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                                            The Hon. Sir Hartman Longley, P  

 

 

   _____________________________________ 

           The Hon. Mr. Justice Evans, JA  


