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COMMONWEALTH OF THE BAHAMAS 

IN THE COURT OF APPEAL 

SCCrApp. No. 111 of 2017 

 

B E T W E E N  

DEANGELO JOHNSON 

         Intended Appellant 

 

AND 

 

REGINA 

         Intended Respondent 

 

BEFORE:  The Honourable Mr. Justice Isaacs, JA 

   The Honourable Madam Justice Crane-Scott, JA 

   The Honourable Mr. Justice Jones, JA 

 

APPEARANCES: Mr. Roberto Reckley, Counsel for the Intended Appellant 

   Ms. Raquel Whyms, Counsel for the Intended Respondent 

 

DATES:  17 January 2019; 12 February 2019; 28 March 2019; 3 July 2019 

   ****************************************** 

Criminal appeal – Application for an extension of time – Murder – Identification evidence - No 

case submission  

The case for the prosecution in the court below was that on 8 March 2014 between 7:00pm and 

9:00pm James Farrington (the deceased) was riding a bicycle along Milton Street. The intended 

appellant, armed with a handgun, was waiting for the deceased near a short-cut and when the 

deceased rode past him he ran after him while discharging his firearm and hitting the deceased. 

Thereafter, the intended appellant ran through a short-cut in the direction of his home.  

The principal eye-witness, DB, saw four men running through a short-cut before disappearing 

into a yard where he lost sight of them. He was able to see the men for about fifteen to twenty 

seconds at a distance of about forty five feet. He said that there was "not really" any obstruction 

in viewing the men. There was light from a business and a church nearby. DB said he recognized 

two of the four men, one of whom was the intended appellant, who he knew all his life. DB 

further testified that the only gun that he saw was held by the intended appellant who he picked 

out an identification parade.  
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The intended appellant gave sworn evidence denying the offence. He said that he was at home at 

the time of the incident, waiting for his cousin to cut her birthday cake. He testified that he and 

the deceased were friends and that he did not know why DB would lie on him. The intended 

appellant called PR, his cousin, whose birthday cake was about to be cut when the gunshots were 

heard in support of his alibi.  

Nevertheless, the intended appellant was found guilty of Farrington’s murder and thereafter 

sentenced to 42 years imprisonment on 27 June 2016. His Notice of Appeal was filed on 1 May 

2017, forty-one weeks out of time and as such he has applied to this Court for an extension of 

time within which to appeal. His principal intended ground of appeal is that the judge ought to 

have withdrawn the case from the jury at the close of the prosecution’s case as there was 

insufficient evidence of identification of the intended appellant. 

Held: application to extend time within which to appeal granted. Appeal allowed; conviction and 

sentenced quashed – no retrial ordered.  

Counsel for the intended appellant contends that the prosecution’s case taken at its highest was 

that the intended appellant was seen running with a gun in his hand after shots were heard. There 

was no identification linking the intended appellant to the murder of the deceased. The intended 

respondent argues that there was sufficient evidence of identification. First, DB said that he knew 

the intended appellant all of his life and recognized him. Second, there was lighting being 

provided from a nearby business and church. Third, the distance from which DB saw the 

intended appellant was not lengthy, just forty five feet. Fourth, the observation was not a fleeting 

glance as the witness had the intended appellant under observation for about fifteen to twenty 

seconds while he was running. Fifth, the intended appellant was identified by DB on an 

identification parade. Sixth, although acknowledging that Bethel said two of the men including 

the intended appellant was wearing a hoodie, there was no evidence of whether the hoodie 

obstructed the witness’s view of the appellant. 

Regrettably, these arguments do not address satisfactorily, the central issue of identification. The 

purported identification of the intended appellant placed him in the area of the shooting only. 

Where the trial judge is of the view that the identification evidence is poor and unsupported, he 

should remove the case from the jury. There is no conflict between the decision to remove the 

case from the jury and the conditions set for accepting or rejecting a no case submission. The 

Court is of the view that the quality of the identification evidence was inadequate and the case 

should have been withdrawn from the jury at the close of the prosecution’s case. 

 

 

R v Daley [1994] 1 A.C. 117 applied 

R v Galbraith (1981) 2 All ER applied 

R v Turnbull [1977] Q.B. 224 applied 
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J U D G M E N T 

 

Judgment delivered by the Honourable Mr. Justice Jones, JA: 

Introduction 

1. Deangelo Johnson (“the intended appellant”) was charged with one count of murder contrary 

to section 291 of the Penal Code Chapter 84. The particulars being that on 8 March 2014 at 

New Providence, the intended appellant being concerned with others, did murder James 

Coudero Farrington. The intended appellant along with three co-accused were tried before 

Hilton J, and a jury in the Supreme Court. The intended appellant was found guilty on 6 

August 2015, and sentenced to forty years on 27 June 2016. 

 

2. The intended appellant filed his Notice of Appeal on 1 May 2017, forty-one weeks out of 

time. He has now applied for an extension of time to file his Notice of Appeal. In his 

affidavit filed on 22 March 2019, the intended appellant contends: 

“11. That I humbly ask that this Court grant me leave to 

appeal out of time for the following reasons: 

 

a) That the length of the delay is not inordinate 

 

b) That the reasons for the delay are partially based on 

financial reasons due to my impecunious nature 

 

c) That there is a good and arguable appeal as it relates 

to conviction 

 

d) That I took steps as soon as reasonably practicable to 

ensure that an appeal was filed on my behalf within the 

correct time frame 

 

e) There is no prejudice to the Respondents should the 

court grant an extension of time within which to 

appeal.” 

 

3. Counsel for the intended appellant contends that the length of the delay is not inordinate as 

he made every effort to get his appeal done on time. He said that after his conviction he 

enquired about getting an appeal form from the Department of Correctional Services but was 

told that he had to wait for his sentencing. After his sentencing the intended appellant said 

that he made every effort to file his appeal but was not given the form despite repeated 
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requests. He said that he eventually was able to get the form when his status was changed 

from being on remand to a prisoner. However, by this time the time to file the Notice of 

Appeal within the required time had expired. 

4. The intended appellant contends that his intended appeal has reasonable grounds of success 

which are set out in his amended Notice of Appeal attached to his affidavit. It is to this that 

we now turn. 

5. There is no inherent prejudice to the intended respondent if the application to extend time is 

granted. 

 

The Case for the Prosecution and Intended Appellant at the Trial 

6. The case for the prosecution was that on 8 March 2014, between the hours of 7:00 pm and 

9:00 pm James Coudero Farrington (“the deceased”) was riding a bicycle on Milton Street in 

Nassau, Bahamas. The intended appellant waited for the deceased near to a short-cut on 

Milton Street armed with a handgun. When the deceased rode past him, the intended 

appellant ran after him and discharged a firearm, hitting the deceased. The deceased fell from 

the bicycle. The intended appellant ran through a short-cut in the direction of his home. 

 

7. The principal eyewitness, Dayton Bethel, was in the area of the incident between eight or 

nine o'clock and heard about nine or ten shots. He saw four men running through the Bargain 

City short-cut. The men ran and disappeared into a yard where he lost sight of them. He was 

able to see the men for about fifteen to twenty seconds at a distance of about forty five feet. 

He said that there was "not really" any obstruction in viewing the men. There was light from 

Bargain City and Our Lady's Catholic Church. The witness said he recognized two of the 

four men whom he knew all of his life, one of whom was the intended appellant who had a 

black gun in his hand. This was the only gun that he saw. He picked the intended appellant 

out on an identification parade. Bethel said that all four of the men were wearing black and 

that the two men that he was able to recognize were both wearing hoodies. 

 

8. The intended appellant gave sworn evidence and denied the offence. He said that he was at 

home at the time of the incident waiting for his cousin to cut her birthday cake. He also said 

that he informed the Police where he was at the investigative stage of this case and provided 

them with an alibi. He said that he and the deceased were friends and he was unable to 

understand why the witness Bethel would lie on him. The intended appellant called one 

witness, Phillipa Rolle in support of his alibi. She gave evidence that the intended appellant 

was inside a house and when she was about to cut her birthday cake gunshots were heard. 
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The Amended Intended Grounds of Appeal 

9. The amended intended grounds of appeal filed were as follows: 

 

“1. The Learned Judge erred by in law by not withdrawing the 

case from the jury based on the guidelines provided in R v 

Turnbull and R v Galbraith. 

 

2. The Learned Judge erred in law by not providing a proper 

direction as it relates to evidence of identification as per the 

guidelines provided in R v Turnbull. 

 

3. The conviction is not supported by the evidence. 

 

4. The learned judge erred in fact and in law when he 

misstated the evidence of a witness. 

 

5. The learned judge gave a direction as to how to treat a 

hostile witness that was incorrect in law. 

 

6. The Learned Judge failed to give a direction on how to treat 

the inconsistent evidence of the witness Dayton Bethel. 

 

7. The Learned Judge gave a direction on circumstantial 

evidence that was prejudicial to the accused due to the manner 

in which it was phrased.” 

 

First Ground of Appeal – Was There Sufficient Evidence of Identification of the Appellant 

to Give the Case to the Jury for Consideration? 

10. Under this ground of appeal counsel for the intended appellant complains that the judge 

below should have taken the case from the jury at the close of the prosecution case as there 

was insufficient evidence of identification of the intended appellant. Counsel for the intended 

appellant contends that the prosecution case, taken at its highest, was that the intended 

appellant was seen running with a gun in his hand after shots were heard. There was no 

identification linking the intended appellant to the murder of the deceased. 

11. However, counsel for the intended respondent contends that the trial judge was correct to 

send the case to the jury. He argues that there was evidence of gunshots suggesting more than 

one firearm being used. After hearing gunshots, the witness Bethel saw the intended 

appellant running from a short-cut immediately on the side of his yard holding a black 

handgun in his hand. The intended respondent contends that this evidence was sufficient to 
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support the charge of murder and put the case within the second limb of the guidelines in R v 

Galbraith (1981) 2 All ER at page 1060. In Galbraith Lord Lane CJ at page 1062 said: 

“How then should the judge approach a submission of no case? 

(1) if there is no evidence that the crime alleged has been 

committed by the defendant, there is no difficulty. The judge 

will of course stop the case. (2) the difficulty arises where there 

is some evidence that is of a tenuous character, for example 

because of inherent weaknesses or vagueness or because it is 

inconsistent with other evidence. (a) where the judge comes to 

the conclusion that the Crown's evidence, taken at its highest, 

is such that a jury properly directed could not properly convict 

on it, it is his duty, on submission being made, to stop the case, 

(b) Where however, the Crown's evidence is such that its 

strength or weakness depends on the view to be taken of a 

witnesses' reliability or matters which are generally speaking 

within the providence of the jury and where on one possible 

view of the facts there is evidence on which a jury could 

properly come to the conclusion that the defendant is guilty, 

then the judge should allow the matter to be tried by the jury. 

It follows that we think the second of the two schools of 

thought is to be preferred.” 

12. The intended respondent argues there was sufficient evidence of identification. First, Bethel 

said that he knew the intended appellant all of his life and recognized him. Second, there was 

lighting being provided from a nearby business and Church. Third, the distance from which 

Bethel saw the intended appellant was not lengthy, just forty five feet. Fourth, the 

observation was not a fleeting glance as the witness had the intended appellant under 

observation for about fifteen to twenty seconds while he was running. Fifth, the appellant was 

identified by Bethel on an identification parade. Sixth, although acknowledging that Bethel 

said two of the men including the intended appellant was wearing a hoodie, there was no 

evidence of whether the hoodie obstructed the witness’s view of the appellant. 

 

13. Regrettably, these arguments do not address satisfactorily, the central issue of identification. 

There was no evidence from Bethel on how recently he had seen the intended appellant, and 

for how long, beyond saying he knew the intended appellant his whole life. The purported 

identification of the intended appellant placed him in the area of the shooting only. Moreover, 

there was no evidence to distinguish the three men who were seen shooting on Milton Street 

from the four men seen running through the short-cut on Deveaux Street. This evidence was 

an invitation for the jury to speculate about who did the shooting, who did not and whether 

they were all in it together. 

 

14. Second, Bethel specifically stated that the two persons he identified out of the four, (one of 

whom was the intended appellant) “had on hoodies”. Trial Transcript September 3, 2015 at 

page 171: 
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“Q. Do you remember anything about the clothing of the men 

that you saw that night? 

A. All of them was wearing dark clothing but the last two had 

on hoodies. 

Q. Just so that we are clear. When you said the last two who 

are you referring to? 

A. Deangelo and M.J. 

Q. And you said they had on hoodies? 

A. Yes, ma'am. 

Q. You said dark clothing and hoodie? 

A. Yes, ma'am. 

Q. What colour was the hoodie? 

A. Like black.” 

15. There was no clarification of Bethel’s evidence that the men “had on hoodies”. There was no 

suggestion that the “hoodies” were not covering the heads of the persons. Furthermore, when 

Bethel was asked about obstructions to his view of the intended appellant, he replied, “not 

really" and when asked to clarify what he meant he spoke to the lighting and time of day. 

This evidence appears in Trial Transcript September 3, 2015 at page 181: 

“Q. And when you saw these four boys running and you were 

able to recognize Deangelo Johnson and M.J was anything 

obstructing your view of them? 

A. Not really, ma'am. 

Q. And when you say ''not really'', can you explain why you 

said not really? 

A. The night had just fall, you could have seen it good, it didn't 

turn dark fully, fully yet, when time change.” 

16.  In R. v. Turnbull [1977] Q.B. 224 the principle governing the duty of the trial judge in 

cases where the prosecution relies on evidence of identification is stated thus at pages 228-

230: 

“If the quality [of the evidence] is good and remains good at 

the close of the accused's case, the danger of a mistaken 

identification is lessened; but the poorer the quality, the 
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greater the danger. In our judgment when the quality is 

good…the jury can safely be left to assess the value of the 

identifying evidence even though there is no other evidence to 

support it: provided always, however, that an adequate 

warning has been given about the special need for caution[…] 

When, in the judgment of the trial judge, the quality of the 

identifying evidence is poor, as for example when it depends 

solely on a fleeting glance or on a longer observation made in 

difficult conditions, the situation is very different. The judge 

should then withdraw the case from the jury and direct an 

acquittal unless there is other evidence which goes to support 

the correctness of the identification.” 

17. Where the trial judge is of the view that the identification evidence is poor and unsupported, 

he should remove the case from the jury. There is no conflict between the decision to remove 

the case from the jury and the conditions set out in Galbraith for accepting or rejecting a no 

case submission.  

 

18. This was decided in R v Daley [1994] 1 A.C. 117, (Privy Council case out of Jamaica) where 

Lord Mustill, speaking for the court, said at page 129: 

“…in the kind of identification case dealt with by Reg. v. 

Turnbull [1977] Q.B. 224 the case is withdrawn from the jury 

not because the judge considers that the witness is lying, but 

because the evidence even if taken to be honest has a base 

which is so slender that it is unreliable and therefore not 

sufficient to found a conviction: and indeed, as Reg. v. 

Turnbull itself emphasised, the fact that an honest witness may 

be mistaken on identification is a particular source of risk. 

When assessing the 'quality' of the evidence, under the 

Turnbull doctrine, the jury is protected from acting upon the 

type of evidence which, even if believed, experience has shown 

to be a possible source of injustice.” 

19. For these reasons we are of the view that the quality of the identification evidence was 

inadequate and the case should have been withdrawn from the jury at the close of the 

prosecution’s case in accordance with the principles in Turnbull, Galbraith and Daley. 

Having regard to our conclusions on this intended ground it is unnecessary to consider the 

other intended grounds of appeal. 

Disposition and Conclusion 

20. The intended appellant’s application for an extension of time to hear the appeal out of time is 

granted and the hearing on this application treated as the hearing of the appeal. The 
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appellant’s appeal is allowed, and the conviction and sentence in the court below quashed. 

Having regard to the nature of the evidence given in this matter we do not order a retrial. 

 

 

      _____________________________________________ 

      The Honourable Mr. Justice Jones, JA 

 

 

      _____________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

 

      _____________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 


