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Christopher and Anna Outten, operators of Cash for Gold, had just arrived from work to their 

home in Deadman’s Reef, Grand Bahama when Mr. Outten encountered a masked man armed 

with a handgun on the steps of the porch. The masked man ordered Mr. Outten to get down. 

Meanwhile, Anna Outten escaped and ran to a neighbour’s house. During her escape, she heard 

two gunshots. The police were contacted and upon their arrival, Mr. Outten was found shot to 

death in the driver’s seat of his truck and valuable items had been stolen. The appellant, along 

with others, were arrested and charged with the murder of Christopher Outten and conspiracy to 
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commit armed robbery and armed robbery. The appellant was found guilty on all counts. He 

appealed his conviction on the grounds that the fairness of his trial had been adversely impacted, 

the jury had been improperly directed and the verdict was unsatisfactory and unsafe. 

 

 

Held: Appeal dismissed. The convictions and sentences have been affirmed. 

 

Although a witness who is called to give evidence may have been previously present in court, 

that fact alone does not render the evidence inadmissible. What it does, if anything, is raise for 

determination the extent if any to which that affects the weight to be given to that evidence.   

 We are unable to find that the learned Judge’s conclusion was unreasonable based on the 

evidence before him. We accept that there were discrepancies between the witnesses. However, 

in reviewing the summing up, we note that the learned judge gave proper directions on how the 

jurors were to assess the entirety of the evidence and also in relation to the credibility of the 

witnesses. He discussed with them how to deal with discrepancies between witnesses.  The 

summation when viewed as a whole was adequate. 

 

Kevaughn Bethel v Regina SCCrApp No. 265 of 2016; mentioned 

Mario Sawall and Regina SCCrApp CAIS No. 259 of 2015; followed 

R v Lake  64 Cr. App. R 172; considered 

Zhivargo Collie aka Shawn Collie v Regina SCCrApp. No. 16 of 2015; mentioned 

 

 

JUDGMENT 

 

 

Judgment delivered by the Honourable Justice Evans, JA 

INTRODUCTION 

1. This is an appeal by the appellant against his conviction for conspiracy to commit armed 

robbery, armed robbery and murder. He was sentenced on 22 January, 2015 to 50 years 

for murder, 25 years for armed robbery and 15 years for conspiracy.  

 

2. He asserts that the learned trial judge erred in allowing certain evidence under section 66 

of the Evidence Act and that he failed to adequately direct the jury on issues of 

accomplice evidence, corroboration and cell confessions. The appellant further contends 
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that the learned judge erred in law when he called upon the appellant to lead a defence to 

the charge of conspiracy to commit armed robbery. He has made no challenge to the 

sentences imposed. 

 

3. The respondent contends that there were no errors committed by the learned judge and 

that the verdict was safe, satisfactory, and reasonable and was supported by the evidence. 

Further that if this court were to decide that there was a misdirection by the judge this is 

an appropriate case for the application of the proviso to section 13 (1) of the Court of 

Appeal Act. 

 

THE FACTS 

4. Christopher and Anna Outten were operators of US Gold Store in Grand Bahama.  On the 

19 January 2013 after closing the store about 4:00 pm they went to Eight Mile Rock in an 

F-150 truck. On the way they stopped at their home in Deadman’s Reef to pick up a fish 

pot which they wanted to place in the water by dock in the area of Bahama Bay. 

 

5. They forgot to bring the rope needed to tie the fish pot to the dock so they returned to 

their home in Deadman’s Reef. Upon arrival at the home Mr.Outten exited the truck 

followed by Anna Outten. He was at the steps of the porch when a masked man armed 

with handgun came from around the west side of the house. He told Mr. Outten to get 

down; but instead Mr. Outten put his hands on the top of the truck. Anna Outten ran to 

neighbour’s residence leaving her Gucci bag behind in the truck. As she ran, she heard 

what sounded like two gunshots.  

 

6. The police were contacted and when they arrived they were accompanied by Anna 

Outten to her residence where they found Mr. Outten shot to death in the driver’s seat of 

his truck. His pants pocket was pulled out and pink pouch was missing along with an 18k 

gold chain and charm. Additionally, Anna Outten’s Gucci bag was missing from the seat 

of the truck. 

 

7.  The appellant was arrested and questioned by the police in the presence of his lawyer 

about the conspiracy, armed robbery and murder. He was later charged along with three 

others and was subsequently arraigned before the Supreme Court with one count of 

murder, armed robbery and conspiracy to commit armed robbery. 

 

8. On 3 November, 2014 trial of the appellant commenced in Freeport Grand Bahama. On 

the 20 November, 2014 the appellant was found guilty of conspiracy to commit armed 

robbery, armed robbery and murder. He was sentenced on 22 January, 2015 to 50 years 

for murder, 25 years for armed robbery and 15 years for conspiracy. 
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THE APPEAL 

 

9. On 14 November, 2015 notice of appeal was filed on behalf of the appellant appealing 

both conviction and sentence. The aforesaid notice was subsequently amended on the 2 

July 2019 and contained the following grounds: 

 

“1. Ground 1-That in the course of the trial some specific 

illegality and/or material irregularity occurred that 

substantially affected the merits of the case and in consequence 

adversely impacted the fairness of the trial; 

 

2. Ground 2- The judge erred in law when he called upon the 

appellant to lead defence on the charge of conspiracy to 

commit armed robbery. 

 

3. Ground 3-The learned judge failed to adequately direct the 

jury on issues of accomplice evidence, corroboration and cell 

confession and to warn the jury in strong terms of the dangers 

thereto in the experience of the court. A more robust direction 

was required in all the circumstances of the case. 

 

4. Ground 4- That in all the circumstances of the case the 

verdict is unsafe and unsatisfactory” 

 

10. The appeal was heard by us on 3 July and 29
 
July 2019.  After hearing the submissions 

we reserved our decision and promised to provide a written judgment at a later date. This 

we do now. 

 

SUBMISSIONS, DISCUSSIONS AND FINDINGS 

Ground 1.That in the course of the trial some specific illegality and or material irregularity 

occurred that substantially affected the merits of the case and in consequence adversely 

impacted the fairness of the trial 

11. Mr. Rolle in his submissions separated the first ground into three specific sections to deal 

with what he perceived to be irregularities. His first complaint was that: 

“Ground 1a. The court erred in law in exercising its discretion 

to admit the DNA reports of Marissa Roe through Tracy 

Michelle Johnson pursuant to section 66 of the Evidence Act”. 

12. Section 66 as far as is relevant is in the following terms: 

“66.  



5 
 

(1)   Subject   to   section   67   a   statement   in   a   document  

shall  be  admissible  in any  criminal  proceedings  as  evidence  

of  any  fact  stated  therein  of  which direct oral  evidence 

would be admissible if:-  

 

(a)  the document   is  or  forms   part   of   a   record   

compiled  by  a  person  acting under  a  duty from 

information supplied by a   person (whether  acting  

under  a  duty  or  not)  who  had, or may  reasonably  

be  supposed  to  have  had,  personal  knowledge  of  

the  matters  dealt  with  in  that  information; and  

 

(b)   any   condition   relating   to   the   person   who   

supplied the information which is specified in 

subsection (2) is satisfied.  

 

(2)   The conditions mentioned in paragraph (b) of subsection 

(1) are:- 

(a)   that the person who supplied the information:- 

 

(i)  is dead or by reason of his bodily or mental 

condition unfit to attend as a witness,  

 

(ii)   is   outside The   Bahamas   and   it   is   not   

reasonably practicable to secure his attendance, or  

 

(iii)   cannot   reasonably   be   expected (having   regard 

to the time which has elapsed since he supplied or 

acquired the information and to all the circumstances) 

to have any   recollection of the matters dealt with in 

that information;” 

13. Mr. Rolle submitted that having regard to section 66(1) subsection (a) the court 

misapplied the law when it failed to satisfy itself that Ms. Tracy Michelle Johnson was a 

person who had or may reasonably be supposed to have had personal knowledge of the 

matters dealt with in the information. 

 

14. Counsel further opined that from the evidence, it seemed that the witness only had 

personal knowledge of the result of the forensic analysis evidence after the fact; that is, 

after test were carried out and statistical data was compiled by Mrs. Marissa Roe. He 

further asserted that there is no evidence that show Ms. Johnson received the forensic 

exhibits that were brought into the lab; and there is no evidence that she participated in 

the carrying out of the forensic test and analysis. At most, he says, her evidence explains 

what ought to happen in the testing and analysis of forensic exhibits and assignment of 

the case file. 
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15. Mr. Rolle further contended that, even if it is assumed that she had personal knowledge, 

then on her evidence, the accuracy and thus reliability of that knowledge is questionable 

because there is no evidence of what test, if any, she carried out. He concludes that the 

learned judge did not draw this out to the jury to consider in its deliberation and thus fell 

into error. 

 

16.  Mr. Allen in response submitted that the learned judge exercised his discretion properly 

when he admitted the DNA analysis reports of Marissa Roe pursuant to section 66 (1) 

and (2) (a) (ii) of The Evidence Act, Chapter 65. Counsel noted that Tracy Michelle 

Johnson testified that she was Marissa Roe’s technical leader and supervisor. She was 

essentially responsible for all the processes that occur within the forensic division at 

Fairfax. She technically reviewed almost all case files that leave the laboratory. Ms. 

Johnson had intimate knowledge of the appellant’s case as she was the technical 

supervisor who reviewed the case file and signed off on the accuracy of the reports. She 

was quality control, she confirmed that the statistical probabilities relative to each DNA 

exhibit were accurate and there were no errors. She was also able to explain the protocol 

and procedures used to ensure there was no cross contamination of DNA samples. Ms. 

Johnson also explained how exhibits are received, and in the appellant’s case she testified 

that the samples received were photographed by Marissa Roe from the packaging all the 

way to the items. 

 

17.  Counsel further noted that Tracy Johnson explained to the jury the process used to 

analyze the samples in order to ascertain whether the reference sample and the unknown 

sample were match and whether the appellant was contributor of his DNA to the sample 

profile. Having heard the evidence of Tracy Johnson during the s.66 application the 

learned judge considered that she was good witness with intimate knowledge of the case 

and technical expertise and knowledge. 

 

18. Mr. Allen further submitted that the factual circumstances in regard to Ms. Johnson are 

no different from the circumstance where a police officer takes a statement from a 

civilian witness who observed an incident and that witness can no longer be found. He 

posits that the officer who has taken the statement can give evidence that he took the 

statement from the witness because that is from his own personal knowledge of the 

information given by that witness. Likewise he contends Ms. Johnson has personal 

knowledge as an expert in DNA analysis and is the technical supervisor of Marissa Roe 

and approved the accuracy and correctness of the findings in the DNA reports. She 

therefore satisfies the criteria under s.66 (l)(a) of the Evidence Act. 

 

19.  Mr. Rolle’s submission is based on a misunderstanding of the import of s. 66(1) (a). It is 

clear that Mr. Rolle is of the view that the person who ‘compiles’ the record must be a 

person who “may  reasonably  be  supposed  to  have  had,  personal  knowledge  of  the  

matters  dealt  with  in  that  information;”. 

 

20.  This is wrong. The person compiling the record is required to be “a person acting under 

a duty” who compiles the record or a part thereof from “information supplied by  a  

person   (whether   acting  under  a  duty  or  not)  who  had,  or  may  reasonably  be  
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supposed  to  have  had,  personal  knowledge  of  the  matters  dealt  with  in  that  

information.”  In my view, it is the person who supplies the information who must have 

personal knowledge of the matters dealt with in the record and not necessarily the person 

who compiles it. 

 

21. The evidence in this case is that the report submitted to the court by Tracy Johnson was 

based on information supplied by Marissa Roe. Ms. Roe was someone with personal 

knowledge of the matters dealt with in the report and supplied that information to Ms. 

Johnson and they both participated in preparing the report.  

 

22. The second complaint by Mr. Rolle was that although from the evidence there was no 

issue that Ms. Roe was outside of the Bahamas at the material time, what was in issue 

was whether (1) it was practicable to secure her attendance for the trial and (2) all 

reasonable steps had been taken to find her but that she could not be found. 

 

23. Mr. Rolle submitted that the respondent had the financial means and thus it was practical 

to secure the attendance of Ms. Roe. However, he contends that the real problem was that 

the respondent did not take all reasonable steps to find Ms. Roe. He argued that from the 

evidence alone it could not be said that all reasonable steps had been taken. Further, he 

says there is no evidence to show that any person or agent physically made efforts to visit 

the premises connected with Ms. Roe while inquiries were being made. There was no 

evidence to show that when the DNA reports were produced Ms. Roe had notice of the 

trial date which at the material time was known to the respondents, its servants or agents. 

 

24. Counsel submitted that given the international “human resources” connections in the 

form of international agencies (both state and federal) at the disposal of the Royal 

Bahamas Police Force in conjunction with the Office of the Attorney General, it is 

evident that all reasonable and practicable resources were not utilized and all steps were 

taken) to find Ms. Roe.  

 

25. Mr. Rolle contended that in taking reasonable steps the burden was on the Crown to seek 

out its witnesses far in advance of the trial date. He noted that in Kevaughn Bethel 

SCCrApp No 265 of 2016, the court opined that the trial judge was to consider the time 

given for the process of service to occur and steps effecting the process. In the present 

case, he says, efforts only commenced two weeks prior to the trial to locate the witness 

and that time factor of two weeks was unreasonable having regard to (1) the witness 

being outside of the Bahamas, (2) the personal issues (known or unknown) that Ms. 

Tracy Johnson was experiencing at the material time and (3) the unknown frequency of 

attempts made to reach Ms. Roe. 

 

26. Finally Mr. Rolle also submitted that there was no factual basis for finding that Ms. Roe 

was seeking to avoid giving evidence. He contended that the court’s finding that Ms. Roe 

was not interested in attending as a witness and did not want to give evidence was 

misconceived and that acting on this misconception the court fell into error.  
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27. Mr. Allen in his submissions detailed the efforts made by the crown to locate Ms. Roe. 

He noted that at trial the prosecution called two witnesses in support of its application to 

adduce evidence pursuant to s.66 of the Evidence Act. The first witness, Tracy Michelle 

Johnson testified that she was the supervisor of Marissa Roe at Fairfax identity 

laboratories but Ms. Roe was terminated from the company in September, 2014. She said 

that she attempted to contact Ms. Roe by telephone where she left message and also by 

way of fax. Ms. Johnson also contacted the vice president of Fairfax, Torn Reynolds and 

Dr. Kelly relative to any contact information for Ms. Roe.  

 

28. Ms. Johnson further testified that she gave all interested parties Ms. Roe’s personal 

telephone number and  her contact information Linked-in, which is professional 

networking website,(similar to Facebook but for professionals). Ms. Johnson also 

contacted April Perry who was purportedly friends with Ms. Roe and told her to attempt 

to contact Ms. Roe and inform her of the appellant’s upcoming trial. She testified that 

despite her efforts she received no response from April Perry or Marissa Roe. 

 

29. The prosecution also called Erica Kemp, prosecutor at the Attorney General’s Office who 

testified that sometime in October 2014, she received information that Ms. Roe no longer 

worked for Fairfax when she sent an e-mail communication to her e-mail address at 

Fairfax. She received an e-mail response from Dr. Charles Kelly confirming that Ms. Roe 

was no longer employed with the company and the he would be able to assist her. Ms. 

Kemp evidence was that she informed Dr. Kelly that because he was not DNA analyst he 

could not assist her with giving evidence. Dr. Kelly then gave Ms. Kemp an e-mail 

address for Sandy Humes, who worked for Human Resources at Fairfax. Ms. Kemp e-

mailed Ms.Humes in an attempt to obtain an address and phone number for Ms. Roe. 

Ms.Humes replied that she was unable to furnish Ms. Kemp with any personal 

information because Roe no longer worked for the company.  

 

30. Ms. Kemp further testified that she contacted Tracy Michelle Johnson who told her that 

April Perry was a friend of Ms. Roe and that she still worked at Fairfax. Johnson also 

gave Kemp an e-link to the personal webpage of Marissa Roe who was purportedly a 

member of the professional networking website called Linked-In. Kemp used the link and 

saw an advertisement for her with a picture of Roe and her husband David. Kemp also 

filled out information in the comments section requesting Roe to return call to her 

urgently about the appellant’s case. Kemp stated that she checked her e-mail daily for 

response but she never received one. Kemp also google searched Roe’s husband David 

Roe and discovered that he worked at company called AUTHX Consultants in Virginia. 

The learned judge allowed Kemp to contact the number attached to the company website 

in an attempt to locate Roe, however she was unsuccessful.  

 

31. Mr. Allen submitted that having regard to the foregoing evidence lead by the Crown the 

learned judge correctly allowed the evidence of the DNA reports produced by Marissa 

Roe to be adduced by Tracy Johnson.  

 

32. It should first be noted that the application was made by the learned prosecutor pursuant 

to s. 66 (1) and 66 (2) (a) (ii) of the Evidence Act. This was not an application in which 
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the crown was asserting that the witness Marissa Roe was unable to testify  because she 

could not be found. The application was pursuant to s. 66 (2) (a) (ii) which relates to a 

witness who is “outside The Bahamas and it is not reasonably practicable to secure his 

attendance.” 

 

33. Mr. Allen’s submitted that the learned prosecutor satisfied the court through Kemp and 

Johnson that the witness, Roe was outside of the Bahamas and that because she no longer 

worked for the company she was no longer available to give evidence. That in the efforts 

made by both Ms. Kemp and Johnson it was clear that Roe did not intend to give 

evidence in the appellant’s case. The learned judge stated that he thought Ms. Johnson 

would be the best person other than Roe to speak to the DNA reports as she was her 

supervisor and has very intimate knowledge of the appellant’s matter. The learned 

prosecutor did not need to satisfy the court that all reasonable steps had been taken to 

secure the attendance of the witness because he made his application pursuant to s.66(2) 

(a) (ii), the witness being outside of the Bahamas and is not available. 

 

34. The learned judge in arriving at his decision was clearly of the opinion that the efforts 

made to contact Ms. Roe would have made her aware that she was required to give 

evidence in the Bahamas. He noted that Dr. Kelly from the lab had indicated that he had 

made contact with her and she would not be coming.  He also noted that her failure to 

respond to any overtures made it was only reasonable to assume that she had no desire to 

attend to provide evidence. In these circumstances the court had no power to force her to 

attend as she was outside the court’s jurisdiction. 

 

35. I am unable to find that the learned judge’s conclusion was unreasonable based on the 

evidence before him. Mr. Rolle’s point about the Crown having the resources is not a 

valid one in these circumstances. Firstly, Ms. Roe was no longer employed with the 

company and her former employer could not compel her to attend. Secondly, even if the 

agencies identified by Mr. Rolle were able to track her down as she had committed no 

crime they could not compel her to attend court. Finally, the fact that Crown had the 

finances and was able to finance her attendance at Court was of no moment as she was 

not prepared to come and could not be compelled to do so. 

Ground 1b. The learned judge, failed to properly and to adequately draw out material 

inconsistencies (and uncorroborated material evidence) to the jury and to explain its 

possible effect on the assessment of the evidence and the witness”. 

36. Mr. Rolle submitted that it was the duty of the judge to point out important 

inconsistencies to the jury and that the trial judge erred in law in failing to draw the jury’s 

attention to material inconsistencies in the evidence and any uncorroborated evidence. 

This duty, he argued, extended to making plain why it was necessary to look for other 

support in the evidence before relying on it.  

 

37. In support of his submission Mr. Rolle drew attention to several instances in which he 

says material inconsistences arose on the evidence, and they were not adequately dealt 

with by the trial judge in his summation to the jury. The first instance related to the 
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evidence of the selling of the gold chain by Shawn to Mr. Outten. This gold chain was 

said to be the object of the alleged conspiracy to kidnap and rob the Outtens. Omar Rolle 

recounted that in early December 2012, Shawn purportedly sold a gold chain and charm 

to Mr. Outten (Cash for Gold) and wanted it back. Mrs. Outten in her evidence stated that 

on January 19, 2013 Shawn sold a gold chain and charm to Cash for Gold. The obvious 

inconsistency arose on the evidence in relation to when the gold chain was sold. 

 

38. Mr. Rolle contended that this evidence is significant because it concerns the charge of 

conspiracy. This evidence, he says, also detracts from the credibility of the witness Omar 

Rolle particularly given his bad character, his obvious lies on the witness stand and more 

importantly, whether he may have had an improper motive in giving this evidence. As a 

further example of Omar Rolle’s unreliability, he noted that Omar Rolle claimed that he 

did not know the Outtens, yet he identified Mrs.Outten as Anna on January 19, 2013. 

This, Mr. Rolle says was clearly a lie and a contradiction which was not drawn to the 

jury’s attention. 

 

39. According to Mr. Rolle an analysis of this evidence was not, if at all, properly and 

adequately drawn to the jury’s attention. As a consequence, the jury did not have the 

benefit of the wisdom of the court to assist in its assessment of the evidence. Neither was 

the court able to give adequate directions on the same. He further stated that having not 

drawn these features of the evidence to the jury’s attention, it could not be said with any 

degree of certainty that the jury considered whether Omar Rolle may have fabricated the 

evidence, whether he had an incentive to lie or was seeking some form of benefit from 

Mrs. Outten upon his release. The failure, he submitted, amounts to misdirection in law 

and miscarriage of justice. 

 

40. Among the other material inconsistencies identified by Mr. Rolle was what, he said was 

an inconsistency relative to the evidence given of a blue tam found on the scene. He 

alleges that Cpl. 2587 Arthur swore that the blue tam he found had two eye holes cut into 

it but later contradicts himself. Further, he points out that forensic chemist Sherita King 

testified that the blue tam was not damaged and had no eye holes. Police Officer Lorenzo 

Johnson testified that he could not agree that the blue tam had no holes in it. Mr. Rolle 

contends that this evidence is significant because it contains the independent strand of 

evidence that allegedly connects the appellant to the crime scene. 

 

41.  For his point Mr. Allen submitted that the learned judge gave an adequate direction to 

the jury in relation to how they are to approach contradictions and inconsistencies 

between the testimonies of witnesses and how they are to assess these witnesses. He 

contended that the learned judge was not obligated to point out each and every 

inconsistency to the jury. The learned judge highlighted what he considered were the 

relevant portions of the testimony of each witness and what they stated during 

examination in chief and cross-examination. 

 

42. Mr. Allen further submitted that the inconsistencies complained of by the appellant were 

not material to the case and the finding of guilt by the jury. The learned judge, he said, 

gave proper directions on how the jurors were to assess the entirety of the evidence and 
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also in relation to the credibility of the witnesses. In these circumstances Counsel 

submitted that this complaint is without merit. 

 

43. It is true that the judge did not specifically point out to the jury any particular 

inconsistency.  We accept that there were discrepancies between the witnesses Arthur and 

King with regard to the blue tam although we did not find that Arthur contradicted 

himself as alleged. However, in reviewing the summing up, we note that the learned 

judge gave proper directions on how the jurors were to assess the entirety of the evidence 

and also in relation to the credibility of the witnesses. He discussed with them how to 

deal with discrepancies between witnesses. It may have been useful if he had drawn the 

jury’s attention specifically to the issues with the evidence of the tam and the material 

inconsistency between Omar Rolle testimony and Mrs. Outten regarding when the sale of 

the gold chain occurred. However, I am of the view that the summation when viewed as a 

whole was adequate. In these circumstances this complaint also is without merit. 

GROUND 1c. An irregularity occurred When Senior Crown Counsel, with knowledge that 

Crown Counsel would give evidence in the voir dire, permitted Crown Counsel to 

participate in and to remain within hearing throughout the entire voir dire. 

44. Mr. Rolle noted that when prosecuting Counsel was called upon to give evidence in the 

voir dire, defence counsel objected but that objection was overruled. Counsel contended 

that the effect was to put the prosecution’s case at an unfair advantage such that it was in 

a better position to answer questions when put. He argued that its impact disadvantaged 

the appellant, resulting in unfairness. 

 

45. Mr. Allen, in response, submitted that the learned judge as the tribunal of law and fact 

ultimately decided that it would not prejudice the appellant’s case. He contended that the 

learned judge also gave an adequate direction in relation to how the jury should consider 

s.66 evidence, when the witness is absent. The appellant was therefore not prejudiced, 

nor did the prosecution gain an unfair advantage from Ms. Kemp’s involvement during 

the s.66 hearing. 

 

46. This ground is without merit. As noted by Mr. Allen, Ms. Kemp gave evidence as to what 

efforts she made to contact the witness who resided in the USA and was no longer 

employed by Fairfax Labs. It was simply an inquiry as to whether reasonable steps were 

taken to secure the attendance of Marissa Roe. The learned judge was ultimately satisfied 

that in the alternative Tracy Johnson could give the best evidence in Roe’s absence. 

 

47. In my view, although a witness who is called to give evidence may have been previously 

present in court, that fact alone does not render the evidence inadmissible. What it does, 

if anything, is raise for determination the extent if any to which that affects the weight to 

be given to that evidence. The learned judge was, as noted, the judge of the facts and the 

law on the voir dire and was in our view capable of arriving at his decision after 

considering all of the circumstances. The witness in question did not give evidence before 

the jury and her evidence on the voir dire was not the subject of their deliberations. I 

therefore find no merit in this ground and would dismiss the same. 



12 
 

Ground 2: The judge erred in law when he called upon the appellant to lead a defence on 

the charge of conspiracy to commit armed robbery. 

48. Mr. Rolle submitted that the evidence of conspiracy was so fragile and unreliable that the 

charge should have been withdrawn from the jury. He contended that on the evidence 

lead the jury properly directed could not convict. He argues that the submission failed 

because the trial judge did not properly examine the evidence. The issue Counsel says 

was whether this case was more than a borderline case that could safely be left to the 

discretion of the court. He concludes that the judge, in this case, exercised that discretion 

unreasonably.  

 

49. According to Mr. Allen the evidence to prove the charge of conspiracy to commit armed 

robbery was adduced through the testimony of two witnesses, Omar Rolle and Ryan 

Pinder. Omar Rolle testified that he met Shawn Collie sometime in December 2012 and 

Shawn wanted him to kidnap the deceased and his wife. Rolle further testified that he met 

Shawn at Burger King the following day with three other persons who were waiting on 

him to discuss the plan to kidnap and rob the deceased. They would then bring Shawn 

Collie the gold and keep the money for themselves. 

 

50. Mr. Allen further notes that the witness identified the appellant by way of recognition as 

one of two brothers whom he knows by nickname and who he sees in the area of Eight 

Mile Rock. Ryan Pinder testified that the appellant told him that Shawn from the 

barbershop put the plan together for the appellant, Valentino and Lil man to rob the cash 

for gold man. Counsel submitted that Pinder’s evidence supports the evidence of Omar 

Rolle that the appellant was involved along with others in plan to rob the deceased. 

 

51. Mr. Rolle contended that the only evidence which resembled the creation of an agreement 

to commit an offence was when Omar recounted that Shawn told him that he (Shawn) 

wanted his gold chain and charm back. This agreement Counsel says, was between 

Shawn and Omar alone and the execution of the agreement depended on Omar getting a 

gun. 

 

52. Counsel further submitted that the meeting at Burger King was not to finalize the plan. 

He contended that the evidence suggested that nothing else had to be agreed upon and 

that at Sea Grape the plan was already agreed. Counsel says that nothing that was alleged 

to have been said or done by the appellant and nothing occurred at Burger King which 

shows that the appellant agreed to participate in the common purpose hatched between 

Shawn and Omar Rolle to kidnap and rob the Outten’s with the use of a gun. Counsel 

notes that the appellant denied being present at the alleged meeting and even if the jury 

disbelieved him at best, the jury could only accept “mere presence”. To do otherwise he 

says would be to speculate. 

 

53. However, in our view the evidence of Omar Rolle was clear. He testified that he accepted 

Shawn Collie’s invitation and upon his arrival at Burger King on the day agreed, he met 

with Shawn Collie, Valentino Bethel, Harrison Walkins and the appellant.  At the 

meeting, Shawn Collie told Omar Rolle in the presence of the appellant and the others, 
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that he had sold some gold to the deceased who had two residences, one uptown and the 

other in the Rocks which he wanted back. He also told them that when they held up the 

deceased and his wife, they were to bring him all the gold and they could keep the money 

for themselves. He allegedly warned them not to hurt the woman; and repeated his 

instructions to kidnap both of them, but not to hurt the woman. Omar Rolle said he 

interpreted that instruction to mean, “do what you want with the man” 

 

54.  The appellant denied being present or participating in such a meeting. It was therefore a 

matter for the jury to determine whether they believed he was present and if present what 

role he played. The learned judge in his summation assisted them with how to approach 

this deliberation as follows: 

“Accordingly, in deciding whether there was a criminal 

conspiracy and if so whether the defendant whose case you are 

considering is party to it, look at all of the evidence as to what 

occurred during the relevant period, including the behavior of 

each of the alleged conspirators. If having done that you are 

sure that there was a conspiracy and the defendant whose case 

you are considering was a party to it, you must convict. If you 

are not sure, you must acquit.  

When criminal conspiracies are formed, it may well happen 

that one or more of the conspirators is more deeply involved 

and has a greater knowledge of the overall plan than the 

others. Also a person may agree to join in the conspiracy after 

it has been formed, or he may drop out of it before the crime is 

fully carried out. Providing you are sure in the case of the 

defendant whose case you are considering, that he did at some 

stage agree with one or other of the defendants that the crime 

in question should be committed and that at the time intended 

that it should be carried out, it does not matter precisely where 

his involvement appears the scale of seriousness or precisely 

when he became involved, he is guilty of the offence”.    

55. The evidence of Omar Rolle in our view showed that all parties at the meeting were 

active participants in the conspiracy. It follows that if the jury accepted that the appellant 

was present they could also find that he guilty of the offence charged. In these 

circumstances I also find no merit in this ground of appeal. 

Ground 3: The learned judge failed to adequately direct the jury on issues of accomplice 

evidence, corroboration and cell confession and to warn the jury in strong terms of the 

dangers thereto in the experience of the court. A more robust direction was required in all 

the circumstances of the case. 

56. This ground relates to the evidence of Omar Rolle as to the meeting at Burger King. 

Secondly, the evidence of Ryan Pinder where he gave an account of an alleged oral 
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confession made by the appellant to him while allegedly a cellmate on 26 March, 2013. 

According to Pinder, the appellant provided details of the conspiracy, the armed robbery 

as well as the murder. 

 

57. The learned judge directed the jury as follows: 

“Now Mr. Foreman and members of the jury, direct you as 

matter of law that before you can rely upon this alleged 

confession of the defendant Natario Walkins of his involvement 

in these offences and to convict him of the offences of murder 

and armed—robbery, you must first be sure that he made this 

confession as alleged by Ryan Pinder. And that insofar as he 

admits to his involvement in these offences as the killer and his 

part of the armed—robbery, that this confession is true. If you 

are not sure that he made this confession or that it is true, you 

must disregard it completely”. 

58. Mr. Rolle submitted that it was not enough for the court to simply mention the various 

parts of the evidence which might suggest the inference that the evidence of Omar Rolle 

and Ryan Pinder might be unreliable because of being tainted or prompted by an 

improper motive. It was the duty of the court to examine the evidence and then to fully 

instruct the jury as to where the inferences can be found and as such to the significance of 

same by adding its own authority to it. This did not happen in the case at bar and in 

consequence resulted in miscarriage of justice. 

 

59. Mr. Allen submitted that the learned judge gave an adequate direction in respect to Omar 

Rolle being an accomplice. He directed the jury to the fact that Rolle had an axe to grind 

with one of the appellants and that the jury should approach his evidence with caution 

and that while it was not necessary the jury should look for some support to the testimony 

before acting upon Rolle’s evidence. The learned judge further admonished the jury to 

approach his evidence with some degree of caution. 

 

60. Counsel highlighted the judge’s comments where he stated as follows: 

“One factor of significance in this criminal trial is one of the 

Prosecution‘s  has a criminal record. [Omar Rolle you would 

recall who spoke of his involvement in this alleged plot to 

kidnap and rob Anna Outten and Christopher Outten may 

have been for these purposes an accomplice. This is factor that 

you should take into consideration when considering the truth 

or otherwise of his testimony. You should bear in mind that 

person of bad character may be less likely to tell the truth. But 

it does not follow that he is incapable of doing so. In any case, 

it will be necessary for you, as the sole judges of the facts in 

this trial, to decide the extent to which the evidence of bad 

character helps you, if at all in determining the truth. 
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Furthermore, in relation to the witness Omar Rolle, he spoke 

of an ax to grind with the defendant Shawn Collie, and so you 

should approach his evidence with some caution, bearing this 

in mind. 

Additionally, there is evidence that reward was offered for 

information in this case for the person or persons responsible. 

And to the extent that any person who gave evidence in this 

trial for the Prosecution may have been motivated by 

monetary reward for their evidence, is factor that you should 

take into account in assessing their creditability before acting 

upon their evidence. While it is not necessary, you may want to 

look for some support to the testimony before acting upon it. 

These are all factors, Mr. Foreman and Members, that you 

may take into consideration as you come to assess the 

credibility of witness as you try to make up your mind about 

what to believe or who to believe”. 

61. In support of his submissions Mr. Allen relied on the decision of this Court in Mario 

Sawall and Regina SCCrApp CAIS No. 259 of 2015.In that case, this Court (differently 

constituted) stated as follows: 

“47. Mr. Rolle submits that the learned judge should have gone 

on to say in clear and simple terms why it was necessary to 

exercise caution when considering the evidence of Amos 

Francois and to show what evidence may be regarded as 

support for it for the reason that the evidence of Francois 

could have been tainted by an improper motive in all the 

circumstances of the case. Counsel concluded that applying the 

rules of guidance enunciated in Makanjuola to the present case 

the directions and the analysis given were so inadequate as to 

render it miscarriage of justice. He says that the circumstances 

of the case and the issues which the jury had to decide having 

regard to the quality of the witness’ evidence and the question 

as to whether his evidence could be deemed credible, were 

crucial factors warranting more robust direction and analysis 

of the evidence. 

48. The English case of R v. Makanjuola; v. Easton [1995] 

WLR 134 established guidelines as to how trial judges should 

henceforth deal with warnings to be given in criminal trials. 

Delivering the judgment of the Court in Makanjuola, Lord 

Taylor of Gosforth C.J., broadly explained how the trial 

judge’s discretion ought to be exercised at page 1351 of the 

judgment: 
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... Whether as matter of discretion, judge should give any 

warning and if so its strength and terms must depend upon the 

content and manner of the witness’ evidence, the circumstances 

of the case and the issues raised. The judge will often consider 

that no special warning is required at all. Where, however, the 

witness has been shown to be unreliable, he or she may consider 

it necessary to urge caution. In more extreme case, if the witness 

is shown to have lied, to have made previous false complaints, or 

to bear the defendant some grudge, stronger warning may be 

thought appropriate and the judge may suggest it would be wise 

to look for some supporting material before acting on the 

impugned witness’ evidence. We stress that these observations 

are merely illustrative of some, not all, of the factors which 

judges may take into account in measuring where witness stands 

in the scale of reliability and what response they should make at 

that level in their directions to the jury. We stress that judges are 

not required to conform to any formula and this court would be 

slow to interfere with the exercise of discretion by trial judge who 

has had the advantage of assessing the manner of witness’ 

evidence as well as its content.” 

… 

50. In these circumstances, it is now matter entirely within the 

discretion of the trial judge to determine whether, in the light 

of the content and manner of the witness’ evidence, the 

circumstances of the case and the issues raised, to give any 

warning at all; and, if so, in what terms. In the present case the 

learned trial judge opted inter alia, to give an accomplice 

direction. He further gave the jury special warning reminding 

them that as an accomplice Francois could have an axe to 

grind against the applicant but if they believed he was 

speaking the truth, they could rely on his evidence. The 

direction was adequate. We cannot say on the evidence before 

him that it represented an improper exercise of his discretion. 

In the circumstances this ground is also without merit.” 

62. In respect of Ryan Pinder’s evidence, Mr.Allen admitted that his evidence may fall under 

class of cases involving cell confession. However, he contended that the learned judge 

gave a general warning in reference to monetary reward being motivating factor when 

assessing a witness’ credibility. The learned judge also gave a general direction that the 

jury ought to consider whether the witness was impartial. ‘Or did he or she have some 

interest in the outcome of this case? Was there some reason why he or she might favor 

the Crown or the accused’.  
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63. Mr. Rolle sought to support his submission by reference to the case of Zhivargo Collie 

aka Shawn Collie v Regina SCCrApp. N0. 16 of 2015 where this Court in allowing his 

appeal expressed certain concerns relative to the “cell confession” evidence and evidence 

of an accomplice and corroboration.  Counsel submits that’s Collie’s case was based on 

the same facts concerns are applicable and the same result should ensue. We do not 

agree. The striking difference between the two case is that the Crown lead no evidence of 

a confession by Collie whereas Pinder’s evidence was that the Appellant confessed to all 

of the crimes. 

 

64. Collie had been convicted of the sole charge of conspiracy to commit armed robbery and 

thus his appeal was on that sole conviction. In allowing his appeal the court did so on the 

basis that there was a lurking doubt as to the safety of his conviction and the fairness of 

the conduct of his trial. In R v Lake  64 Cr. App. R 172, Lord Widgery CJ, in giving the 

Court of Appeal’s judgment  also said at 175 -177:  

“In this Court… the first matter we are concerned with is to 

see whether the rules have been obeyed and to see whether the 

trial judge has followed the rules of practice appropriate to the 

protection of the defence. Here he did, and in those 

circumstances all that is left is to consider whether nevertheless 

notwithstanding that the rules were obeyed, the conviction is 

unsafe and unsatisfactory… Once you have decided that the 

rules of procedure were followed and there remains the only 

residual question of whether there is a lurking doubt in the 

mind of the Court, such doubts are resolved not, as I say by 

rules of thumb and not by arithmetic, but they are largely by 

the experience of judges concerned and the feel which the case 

has for them.”  

65. It is clear, therefore, that it was not the concerns with the summation by itself which 

resulted in the court allowing the appeal in Collie’s case. I am unable to say that the 

concerns relative to the judge’s dealing with the accomplice evidence, corroboration and 

cell confession were such as to cause prejudice to the appellant warranting the appeal 

being allowed. I would therefore dismiss this ground of appeal. 

Ground 4: That in all the circumstances of the case, the verdict is unsafe and 

unsatisfactory. 

66. Under this ground Mr. Rolle relies on his submissions under the previous grounds. He 

contends that, taken together in all the circumstances of this case, the appeal should be 

allowed and the conviction and sentence quashed. Further, that this is not fit case for the 

application of the proviso. 

 

67. Mr. Allen submitted that the verdict was safe and satisfactory, was reasonable and was 

supported by the evidence. That the jury saw all the witnesses as they gave their 

evidence; heard the evidence they gave, and were able to assess their credibility, and 
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reliability, and returned verdict based on the evidence they accepted. He further 

contended that even if this court were to decide that there was misdirection by the learned 

judge in reference to inconsistent evidence and accomplice warning, the evidence is such 

that the jury even being properly directed would have inevitably come to the same 

conclusion upon a review of all the evidence. 

 

68.  He concluded that in all the circumstances the court should dismiss this appeal and 

affirm the conviction and sentence. 

 

69. In my view, the two key witnesses for the crown were Omar Rolle and Ryan Pinder. 

Rolle gave evidence of the conspiracy and Pinder testified that the appellant confessed to 

being involved in all the crimes and to being the actual shooter in the murder.  

 

70. The learned judge’s summation notwithstanding, some infelicities, was adequate and 

created no miscarriage of justice.  As such I do not agree that the conviction is unsafe nor 

do I find it to be unsatisfactory. 

 

71. In these circumstances I would dismiss the appeal and confirm the convictions and 

sentences. 

 

__________________________________________ 

The Honourable Mr. Justice Evans, JA 

 

 

 

I agree       _________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

 

 

I also agree     __________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 

       


