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The appellant and the deceased were parents to a daughter. Weeks before the event of
9 January 2011, the appellant served the deceased with a Summons seeking an order
for visitation. On the evening of the event, the two met at a service station and parked
their vehicles at the northern extremity of the station’s premises, parallel to each other.
At some point during their meeting the appellant retrieved a 12 gauge shotgun from his
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vehicle and fired five shots at the deceased while she sat in the driver’s seat. She was
shot in the head, left flank, back, and hands.

The appellant left the scene of the crime and was stopped by police some time later
while driving his taxi. He told officers that he had shot the deceased. When his vehicle
was searched the shotgun, a large rock, and empty beer bottles were found in the front
passenger seat of the taxi.

The appellant was charged with the murder of the deceased. At the trial, the appellant
raised the defence of diminished responsibility and called Doctor Micheal Neville to give
evidence as such. The prosecution cross examined Doctor Neville but brought no
medical evidence to rebut the testimony of Doctor Neville. The appellant was convicted
of the said crime and sentenced to 28 years and 8 months.

He appealed his conviction on 4 grounds namely; that the judge erred in law in allowing
him to be convicted of murder stating that he had established he had diminished
responsibility and should be convicted of manslaughter due to that fact. That the verdict
is unreasonable and cannot be supported having regard to the evidence and it is unsafe
and unsatisfactory having regard to the circumstances of the case. Further, he appealed
that the sentence imposed was manifestly harsh and excessive.

Held: Appeal dismissed. Conviction and sentence affirmed.

per Allen P: The circumstances surrounding this killing were not in dispute in the present
case.  However, case law is clear that upon an issue of diminished responsibility, the jury
is entitled to, and is bound to consider not only the medical evidence but all of the facts
and circumstances of the case, including the nature of the killing, the conduct of the
appellant before, at the time of, and after the killing, and any history of previous mental
abnormality. In considering the evidence they are of course entitled to consider the
quality and weight of the evidence. The determination of whether the defendant was
suffering from diminished responsibility at the time of the killing is for the jury and not for
doctors.

Doctor Neville in giving evidence for the defence stated that the appellant’s abnormality
of mind was of such severity as to affect his mental responsibility. To bring oneself within
the requirements of the section, the abnormality must substantially ‘impair’ not simply
‘affect’ the defendant’s mental responsibility. There is an important difference in the
meanings of ‘affect’ and ‘impair. To ‘affect’ means to produce a material influence or to
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effect a response which may be positive or negative; on the other hand to ‘impair’ is
pejorative, it means to damage, or to make worse, or to injure.

It was clear to us therefore, that the quality and weight of the medical evidence in the
case fell far short of the quality, and cogency of the medical evidence in Matheson,
Bailey, and Brennan, the cases on which defence Counsel relied. We found this case
clearly distinguishable from those cases.

As is made clear in all of the cases, upon an issue of diminished responsibility, the jury is
entitled to, and is bound to consider not only the medical evidence but all of the facts and
circumstances of the case, including the nature of the killing, the conduct of the appellant
before, at the time of, and after the killing, and any history of previous mental
abnormality. In considering the evidence they are of course entitled to consider the
quality and weight of the evidence.

Given all of the circumstances in this case, we were strongly of the view that the jury was
entitled not to accept as conclusive the medical opinion of Dr. Neville, and to conclude as
they did that the defence of diminished responsibility had not been established to the
required standard, namely, on a balance of probabilities.

Ultimately, the questions of whether the appellant was suffering from an abnormality of
the mind and whether that substantially impaired his mental responsibility were questions
for the jury, and for this Court to conclude that they ought to have accepted the medical
evidence in this regard would be to usurp the jury’s function.

We had no lurking doubt about the safety of the murder conviction and were satisfied
that the verdict was reasonable and supported by the evidence; therefore, we dismissed
the appeal against conviction.

As to the sentence, after considering the range of sentences which this Court suggested
for both murder and manslaughter in the Attorney General v Larry Raymond Jones et
al (SCCrApp 12, 18 and19 of 2007), the sentence imposed on the appellant for murder
falls below the lower end of that range, and mid- point on the range for manslaughter. As
such we did not interfere and affirmed the sentence.

Attorney Gen v Larry Raymond Jones et al SCCrApp 12, 18 and19 of 2007 - Considered
David Adolphus Walton v. The Queen [1978] A.C. 788 Applied
Eifinger [2001] EWCA Crim. 1855 Considered
Leonard John Saunders v Regina 1991 CAR Vol. 93 Considered
Prince Hepburn v Regina SCCrApp No. 79 of 2013 Considered
R v Bailey (1961) 66 Cr. App Rep 31, [1961] Crim LR 828 Considered
R v Brennan [2014] All ER 18 Distinguished
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R v Colin Bradshaw [1986] 82 Cr. App R. 79 Considered
R v Gumbs (1927) 19 Cr. App. R. 74 Considered
R v Matheson [1958] 2 All ER 87 Considered
R v Turner [1975] 1 QB 834 Considered

per Crane-Scott JA: The cases of Matheson, Byrne and Lloyd all establish that
questions concerning the extent or degree of the abnormality of mind and whether it
substantially impaired the appellant’s mental responsibility for doing the killing, are
issues for the jury to determine and are not for the doctors.
On the authority of Matheson, the law as applied in numerous cases since, is that where
(as in this case) there is on the evidence as a whole, evidence of the conduct of the
accused before, at the time of and after the killing, these are relevant facts and
circumstances which it is for the jury (not the judge) to consider in determining whether
the accused has discharged the onus of proving such abnormality of mind as
substantially to impair his mental responsibility for his acts.

The cases of Brennan and Khan, both were decided in the context of an amended
definition of diminished responsibility which does not apply in this jurisdiction. The
appellant’s contention in ground 1 of his appeal runs counter to the premise which
underlies most, if not all, of the decided cases on diminished responsibility as defined by
section 2 of the Homicide Act, 1957 which all seem to suggest that the question whether
the accused has discharged the onus of proving that he was in fact suffering from
diminished responsibility is to be determined by the jury.

The Privy Council in Robinson (a case where the law of diminished responsibility in
Trinidad and Tobago corresponds to s. 2 of the 1957 Act before its amendment)
underscored once again, the principle, already well established in the decided cases,
that the issue of “substantial impairment” is a jury question. Their Lordships expressly
declined to investigate the circumstances (if any) in which (as was contended) a trial
judge would be justified in withdrawing murder from the jury in circumstances in which
there is psychiatric evidence going to diminished responsibility “on one side only”.

In the light of the Board’s observations in Robinson, I am not prepared to accept as a
matter of principle that it will ever be appropriate for a trial judge, following his own
evaluation of the medical evidence called in support of the defence of diminished
responsibility at the end of the case, to withdraw murder from the jury and to himself
decide an issue (which the authorities all show) is exclusively one for the jury, simply on
the basis that the Crown did not adduce its own medical or psychiatric evidence to
contradict the conclusions of the defence experts.
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Notwithstanding that the Crown (in the extant case) did not call its own expert evidence
to contradict the conclusions advanced by Dr. Neville for the defence, I am satisfied that
at the close of the defence case in the court below, the evidence adduced by the
defence (though vague and unconvincing) was enough to discharge the burden of proof
thrown on the appellant by section 305(2) of the Penal Code. Consequently, there was
sufficient evidence before the jury, from which the judge could (as he did) place the issue
of diminished responsibility before the jury for their consideration.

Attorney Gen v Larry Raymond Jones et al SCCrApp 12, 18 and19 of 2007 - Considered
Cordell Farrington v Regina SCCrApp No: 30 of 2006 Considered
David Adolphus Walton v. The Queen [1978] A.C. 788 Applied
Prince Hepburn v. Regina SCCrApp No. 79 of 2013 Considered
R v Brennan [2014] All ER 18 Distinguished
R v. Byrne [1960] 44 Cr.App.R. 246 Applied
R v. Dawood Khan [2010] 1 Cr. App. R. 4 Mentioned
R v. Derek William Lloyd [1965] 50 Cr. A. R. 61
R v. Dunbar [1957] 41 Cr.App.R. 182 Mentioned
R v. Elvan Rose [1961] A.C. 496 Considered
R v. Garnet Roberts [1991] BHS J. No. 7 Considered
R v. Kiszko (1979) 68 Cr. App. R. 62 Mentioned
R v. Leonard John Sanders [1991] 93 Cr. App. R. 245 Considered
R v. Matheson [1958] 2 All ER 87 Considered
R v. Rodney William Bailey [1978] 66 Cr. App. R. 31 Considered
R v. Shaun Daniel Eagan [1992] 95 Cr. App. R. 278 Considered
R v. Terry [1961] 42 Q.B. 314 Considered
Robinson v The State [2015] UKPC 34 Considered
______________________________________________________________________

REASONS FOR DECISION
______________________________________________________________________

Delivered by The Honourable Dame Anita Allen, P:

Introduction:

1. The appellant was convicted on 27 May 2014 of the murder of his estranged
girlfriend Denise Adderley, which occurred on the evening of 9 January 2011, at
the Texaco Service Station on Wulff and Kemp Roads.

2. He was tried by jury in the Supreme Court before the Honourable Mr. Justice
Bernard Turner who, on 4 September 2014, sentenced him to 28 years and 8
months with effect from the date of conviction. He appealed his conviction and
sentence to this Court.
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3. On that fateful evening, the appellant and the deceased met at the service station;
parked at the northern extremity of the service station’s premises, parallel to each
other; she in a red Daihatsu Terios suv; and he in a white taxi. According to him,
they argued over the magistrate’s court case which he had filed to effect access to
his young daughter which was to be heard on 18 January 2011. It seems
everything went awry, when the deceased, according to the appellant, threatened
to prevent him from seeing their daughter. In his words: “That is when I got angry
and just shoot her.”

4. His account of what happened was that before shooting the deceased, he took
out the keys from the suv’s ignition; walked to his vehicle; retrieved a 12 gauge
shotgun from the vehicle; and fired five shots at her while she sat in the driver’s
seat, hitting her in the head, left flank, back, and hands.

5. Following the shooting, the appellant drove west then east, and was eventually
stopped in the Monastery Park area by police officers, to whom he admitted he
had shot the deceased. His car was searched, and apart from the shotgun, a
large rock, and empty beer bottles were found in the front passenger seat of the
taxi. He admitted he had the rock because he was contemplating throwing it into
her car; and further admitted he had been drinking since 2pm that day.

6. At the trial, the deceased raised only the partial defence of diminished
responsibility, and sought to establish it through the evidence of Doctor Michael
Neville. Dr. Neville was vigorously cross examined by the prosecution, but the
prosecution adduced no medical evidence. After a summing up by the learned
judge, of which, no complaint is made by the appellant, the jury soundly rejected
the appellant’s defence and convicted him of murder.

7. On 6 March, 2017, his appeal was heard and dismissed by this Court, which
affirmed the appellant’s murder conviction, and the sentence imposed by the
learned Judge. We promised to give reasons for our decision, this we now do.

The Appeal:

8. The grounds of appeal filed on behalf of the appellant, and advanced before the
Court were:

“1. That the Learned Trial Judge erred in law when he allowed the
Appellant to be convicted of murder when he had established
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on a balance of probabilities that the verdict should be
manslaughter by virtue of diminished responsibility.

2. The verdict is unreasonable and cannot be supported having
regard to the evidence.

3. The verdict is unsafe and unsatisfactory having regard to the
circumstances of the case.

4. The sentence imposed on the Appellant was manifestly harsh
and excessive, having regard to the circumstances.”

9. Counsel for the appellant contended, against his conviction for murder, that in
light of the evidence of Doctor Neville to the effect that the appellant suffered from
a depressive illness, and in light of the prosecution’s failure to controvert it; the
jury was wrong to have convicted him as they did. Counsel contended that the
conviction was, as a result, unreasonable and not supported by the evidence; or
that it was unsafe or, at least unsatisfactory. Counsel further asserted that the
conviction should be quashed; and a verdict of manslaughter substituted.

10. In support of the appellant’s case, Counsel commended a number of authorities
for the Court’s consideration including R v Matheson [1958] 2 All ER 87; R v
Bailey (1961) 66 Cr. App Rep 31, [1961] Crim LR 828, and R v Brennan [2014]
All ER 18; and a number of other authorities, all of which we have read, and
considered.

11.While the prosecution did not adduce any medical evidence, Counsel for the
respondent contends that Dr. Neville’s conclusions had little foundation, and were
insufficient to establish the appellant was suffering from diminished responsibility
at the time of the offence.

12. In this vein, the respondent contends that the doctor saw the appellant on only
two occasions, the first of which was some nine months after the incident, and
based his diagnosis on the police files of the incident; on what the appellant told
him; and on what his family reported. Counsel for the prosecution further
emphasized that none of his relatives or acquaintances gave evidence of his
exhibiting any symptoms of depression either before, at the time of the killing, or
after the killing; and indeed, there was no history of mental illness.
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13. Counsel for the respondent further asserted that the evidence of the defence
witness Hubert McIntosh contradicted the finding of Dr. Neville that the appellant
was suffering from a depressive illness, on 9 January 2011.

14.Moreover, the respondent says, that while doctor Neville diagnosed the appellant
with a depressive illness, which he said resulted in disordered thinking, and
illogical decisions; the doctor expressed no view whether the appellant’s
depressive illness substantially impaired his mental responsibility for his acts.

15. In the circumstances they say, that the medical evidence such as it was, had to be
considered together with all of the other evidence, including the premeditation, the
nature of the killing, the conduct of the appellant before, at the time of and after
the killing; and that at the end of the day, it was a question for the jury.

16.The respondent contends that its evidence in support of the appellant’s intent to
murder his former girlfriend was not rebutted by Doctor Neville’s evidence, and
was not capable of partially excusing his responsibility for killing the deceased.
They maintain that the evidence supporting the charge of murder was cogent; that
the jury was properly directed; the appellant properly convicted of murder; and
that the Court should have no lurking doubt about the safety of that conviction.

17. In support of the respondent’s assertions, Counsel commended the cases of
Leonard John Saunders v Regina 1991 CAR Vol. 93 at 245; David Adolphus
Watson v Regina Privy Council Appeal 33 of 1976; R v Turner [1975] 1 QB 834;
R v Colin Bradshaw [1986] 82 Cr. App R. 79; and Prince Hepburn v Regina
SCCrApp No. 79 of 2013 for the Court’s consideration.

18.Before considering these authorities, it is necessary to recite those provisions of
our Penal Code which are relevant to the determination of the above issues; and
to give an overview of the evidence which was before the jury.

The Law:

19. As to the provisions of the Penal Code, section 290 sets out the ingredients of the
offence of murder as follows:

“290. Whoever intentionally causes the death of another person
by any unlawful harm is guilty of murder, unless his crime is
reduced to manslaughter by reason of such extreme
provocation, or other matter of partial excuse as in this Title
hereafter mentioned.” (Emphasis added).
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20.Section 305 establishes the partial defence of diminished responsibility for the
benefit of a person who kills another and can bring himself within the ambit of its
provisions. That section provides:

“305. (1) Where a person kills or is a party to the killing of
another, he shall not be convicted of murder if he was
suffering from such abnormality of mind (whether arising from
a condition of arrested or retarded development of mind or any
inherent causes or induced by disease or injury) as
substantially impaired his mental responsibility for his acts
and omissions in doing or being a party to the killing.
(2) On a charge of murder, it shall be for the defence to prove
that the person charged is by virtue of this section not liable to
be convicted of murder.
(3) A person who but for this section would be liable, whether
as principal or accessory, to be convicted of murder shall be
liable instead to be convicted of manslaughter.
(4) The fact that one party to a killing is by virtue of this
section not liable to be convicted of murder shall not affect the
question whether the killing amounted to murder in the case of
any other party to it.
(5) The defences provided in this section shall be in addition
and without prejudice to and notwithstanding the provisions of
this Code.” (Emphasis added.)

21.Clearly, by the express provisions of section 305, the burden of establishing
diminished responsibility is placed upon the defendant, and is to be discharged by
proof on the balance of probabilities as is the case of any other legal burden of
proof which is laid upon a defendant.

22.As previously noted, at trial there was no dispute that the appellant shot the
deceased multiple times and killed her; and the only issue was whether he
intentionally inflicted unlawful harm on her, with the intention of killing her, and
was guilty of murder; or whether he did so while suffering from diminished
responsibility as Dr. Neville opined, and was rather guilty of manslaughter.
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The Evidence

23. In addition to the appellant’s oral admission to the police, he also gave a record of
interview and a statement under caution in which he gave details of the events
which happened that night. To be concise, he told the police that two weeks
before the incident, he had a summons served on the deceased seeking the
custody of their daughter; and that on the night in question, he and the deceased
had an argument on the telephone. He further related that they later met up at the
gas station, and had another argument there over the same matter; that she
threatened that she would not let him see his daughter again, and that she said
she had a lawyer to make sure.

24.He told the police that they were talking for 20 minutes and that he took the
deceased’s keys, because he wanted to talk to her and he wanted her to listen to
him. He said he was really angry; had been drinking all day; and after she made
the threat again, he went to his taxi parked next to her suv, got his shotgun off the
floor and turned towards the suv and fired at her. He said he jumped in his taxi,
headed east, and he was later pulled over by the police.

25. Dr. Caryn Sands, the pathologist who performed the autopsy on the body of the
deceased, found a total of five gunshot wounds to her body, including one to the
head, one to the left flank, two to the back, and one to each hand. The damage
done to the deceased’s body by these shots was traumatic and devastating.
Indeed, the only parts of her body not affected by the barrage of bullets were her
legs.

26.Moreover, Dr. Sands said that all of the shots were fired from very close range
namely, that the range of distance between the barrel of the gun and the
deceased when each of the shots was discharged, was one to three feet. In
essence, the appellant literally destroyed the body of the deceased while firing on
her with a shotgun from near point blank range.

27.As noted previously, also before the jury was the evidence of Dr. Michael Neville,
a consultant psychiatrist, adduced by the appellant to establish the defence of
diminished responsibility. Dr. Neville testified that his first contact with the
appellant was on 27 September 2011, more than nine months after the killing, and
the second occasion was on 30 January 2012. Each lasted for an hour and a half.

28.From those interviews, the police case file, and from interviews with his family, Dr.
Neville said he formed the view that the appellant was suffering from a mental
disorder known as depressive illness at the time of the killing on 9 January 2011.
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Notably, there was no evidence of the appellant having any history of depression
or other mental illness prior to his diagnosis by Dr. Neville some nine months after
the event.

29.Dr. Neville explained that a core symptom probably would be a loss of joy; and
that depression can be anything from mild unhappiness to suicidal despair.  He
said it affects sleep, appetite, the ability to concentrate, to remember things and
causes serious errors of logic in that, whilst one hasn’t lost touch with reality, one
is inclined to blow things out of proportion, worry about things excessively such as
not being able to see his daughter.

30. The doctor defined the illness as fundamentally a chemical imbalance in the
brain. He said however that he was unable to say how severe the appellant’s
depression was at the time of the killing, and that he was able only to give the
best opinion he could; and that it was probably not 100% certain.

31. Dr. Neville’s conclusions were stated in this way:

“My conclusion was in the weeks leading up to the incident, he
developed this illness, called a Depressive Illness. And was
obsessing far too much about things. Wasn’t sleeping, wasn’t
eating, and was developing illogical thoughts.

And it was my opinion, that at the time of the incident, because
of his illness, that affected his responsibility. His ability to
interpret what was happening and the ability, if you like, to
fully comprehend his actions… That means he wasn’t thinking
straight. His thinking and logic was(sic) disordered.”

32.The Court tried gallantly to get the doctor to focus on the requirement of the law
governing the diminished responsibility defence, and interjected:

The Court:

It refers to such abnormality of the mind, whether arising from
a condition of arrested or retarded development of the mind or
any inherent causes or induced by disease or injury has
substantially impaired his mental responsibility for his act and
omission. Now having regard to that definition and terms,
particularly the medically (sic) terms within that definition,
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what is your assessment of what you describe as the
condition of the Defendant?

A. It’s my opinion that Depressive Illness is a very real bi-
chemical imbalance. It’s a very real mental illness of the mind.
It’s accepted as such throughout the world. It’s not just my
opinion, but all the major Psychiatric Associations all over the
world have prescribed or given DSM, IDV-9, and all the rest of
the world classifications. And in my opinion, the illness was of
such severity that would indeed have affected his
responsibility. (Emphasis added).

The Court:

Do I understand, from your interview with the defendant, that
in respect of the triggering event or series of events that
triggered the imbalance or disease of the mind, so it is not a
matter then as, what you are saying, of the circumstance still
being in existence, but once it is triggered, the imbalance, this
person has a Depressive Illness at that time?

A. Once it starts, it feeds off itself. Because the more you
obsess about whatever it is you are worrying about the more
the imbalance is triggered. And so the more you are thinking,
obsessing, worrying, the worse the illness gets. In this case,
alcohol made it worse, because alcohol is a depressant. So he
was, if you like, doing the worse possible thing for his
depression. That made it worse. Which in my mind, led to him
making some very illogical decisions.”

33. The cross-examination of Dr. Neville by the prosecution at trial revealed:

BY Ms. Gardiner:

Q. Dr. Neville, prior to meeting Mr. Adderley at Her Majesty’s
prison, had you known him before?

A. No, I hadn’t.

Q. And from your knowledge and your conversations with him,
had he had any treatment for any mental illness before or
depression before?
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A. Not in the past, no.

Q. So now Doctor, would you give us the date of your
interviews with Mr. Adderley?

A. I first saw Mr. Adderley on the 27th of September 2011. And
my second interview with him was on the 30th of January,
2012.

Q. And at the time you saw him, Doctor, he had gotten over his
depression?

A. The first time I saw him, I didn’t think so. He seemed
somewhat agitated and rather paranoid. I didn’t think he was
out of it fully. The second time I saw him, he seemed a lot
better.

Q. Well, the first time you saw him, the issue of his girlfriend
not allowing him to see his daughter had past (sic). That was
no longer an issue for him; was it?

A. Sorry, this is after the incident he was in prison already.

Q….My question is… the issue of the girlfriend not allowing
him to see his daughter, was no longer a reason for his
depression; was it?

A. …A Depressive Illness is a bi-chemical thing and can be
triggered by many things. And whether those things have
passed or not doesn’t necessarily correlate whether the
depression has passed or not.

Q. What type of depressive illness did he have?

A. In my opinion, he had a depressive illness brought on by a
chemical imbalance
….

Q. And what do you understand abnormality of the mind to
mean, Doctor ?

A. That means he wasn’t thinking straight. His thinking and
logic was disordered.
…
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Q. So your diagnosis of John Adderley is based on the
assumption that he is telling you the truth when he spoke to
you?

A. Yes, that’s true. But also all the other circumstances that
came together at that time.

Q. Came together at what time?

A. The gathering together of the information of what happened,
was in itself, in my mind, illogical. And as such, that supported
the diagnosis of what he told me.

Q. But who did you gather that information from?

A. The information I got was simply from police reports, as I
put in the report, police interviews, police interviews, police
statements and also speaking to family members.

Q. So again, your diagnosis is based on the assumption that
whatever was said to you was in fact the truth?

A. Along with, as I said, the descriptions of the incident and
what actually happened, yes.

Q. … Doctor let me ask you the question point blank: Can a
person not be suffering from a mental illness, not suffering
from depression, shoot a person with a gun?

A. Yes.
…

Q Lets go through the things that you considered to form your
opinion, is what I’m saying. One of which was the relationship
he had with the deceased?

A. Yes.

Q The second was the circumstances surrounding the
incident?

A. Yes.
…
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Q. Now was it the breakup or was it just the--- did the breakup
had (sic) anything to did (sic) with his actions , as I understand
it , on 9th of January 2011?

A. Again, my feelings, my opinion, was on the night in
question, that it was his disorder of thinking that led to that. It
wasn’t a direct correlation to any of the facts. In most of what
he referred to, break up didn’t seem to have the same
significance, as his concern about seeing his daughter, which
I felt was obsessional and over the top. The actual break up
didn’t seem to feature largely in his mind.

Q. From your understanding, when was the last time he had
seen his daughter?

A. I’m not sure.

Q. But in your opinion, Doctor, that’s part of what led to him
doing, what he allegedly did. Is that not important?

A. I can’t repeat it enough, that it’s not a direct correlation to
any facts. It’s his disorder of thinking that led to this act, on
that night. …I didn’t see anything as a direct result of
something that was said or done or happened.

Q. … You know what is called retrospective reconstruction?

A. …That would be when after the fact someone changed all
the data to fit what they would like.

Q. And do you have any way of testing whether or not that has
occurred?

A. After working in the prison system now for what …nearly 40
years, you are always looking for the possibility that you are
being deceived in any way. And whilst there is no specific
tests, you have to rely on years of experience and whether
everything fits together. Invariably if someone is constructing
a tale to suit themselves. If the part tends to fit. So that would
be how I would look for that… Have I seen other patients with
a similar diagnosis? Yes I have.

Q. And each time is it based on retrospective reconstruction?

A. Along with the circumstances, police reports and any other
evidence that is available to me. You try to make the diagnosis
based on everything you can find. And whilst it is different, I
agree going backward, that’s the nature of what I do.
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Q. Did he tell you of any other history of depression other than
as it relates to the incident and what lead (sic) up to his being
depressed?

…

A. …he did not have a depressive illness to his knowledge or
my knowledge, prior to the one in the weeks leading up to the
incident.

Q. At any time did he tell you he was aware that he was
depressed, leading up to the incident?

A. He himself did not present that he was depressed as any
sort of defence or excuse. That was my diagnosis not his.

…

Q. Now Doctor, the fact that your diagnosis is based mainly on
what the Accused said to you and what he said in his
statement to the police, there is very much a margin for error?

A. Unfortunately, the totality of my work in psychiatry is based
on what people tell me…

…

Q. And in total you saw Mr. Adderley for three hours?

A. That is correct.

Q. And would you say Doctor, the more time you spend with a
person …

A. Yes the report was based on both interviews…Sometimes
one interview is adequate, sometimes ten interviews are
necessary for me to form an opinion. It varies entirely, from
person to person. I felt that after two interviews, I had
adequate information to form an opinion.

…

Q. Does depression require counselling or therapy?

A. Depression is a strange illness, in that, even prior to any
therapy, before medication, electric shock treatment or all of
them, counselling, it fluctuates and eventually people will
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come back out… So eventually with or without treatment, the
person will recover.

Q. What would be a sign of someone coming out of
depression, Doctor?

A. Just to return to normality. It’s rather subtle in the sense
that when you are depressed your thinking is very disordered.
And when you come back out, it just returns to norm. It’s not
always something that the person themselves notice. It’s more
people around them, who see the difference.

…

Q. Well Doctor, I’m waiting for the exact signs that you saw of
depression in Mr. Adderley? What is the science of
depression?

A. The whole world is waiting for the exact science.
Unfortunately, psychiatry is a very difficult specialty…. But at
this moment in time, Psychiatry hasn’t advanced to the level
where there is an exact science.

34.Also called on behalf of the defence was Hubert McIntosh, a friend and fellow cab
driver to show that the appellant was a person of good character, and that the
killing was out of character for him.  He testified that he knew the appellant for
over 15 years, and knew him well. He said they talked often, and that in fact he
had a talk with him one evening two weeks before the incident, when he was
driving by his house and saw him. He related that the appellant told him that he
was ready to change his life, and said that he witnessed to the appellant by telling
him that God wants him to change his life, and that God is present to help him if
he opens his heart and receives him.

35.He also told the jury that the appellant was hopeful, and looking forward to doing
some positive things like building another apartment building, and never
mentioned any difficulty with his former girlfriend over the custody of their child.

36.That was essentially the evidence before the jury.

Legal Principles and Authorities:
37.We turn now to consider the authorities, beginning with the case of Matheson

(above), on which the appellant strongly relies. In Matheson, the defendant was a
practicing sodomite who killed a 15 year old boy in circumstances described to be
so revolting as to be beyond belief. Three medical doctors were called by the
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defence, and all three had personally examined the defendant and were all
satisfied that his mind was so abnormal as substantially to impair his mental
responsibility. The doctors all gave reasons for their diagnosis. However, no
medical evidence was given in rebuttal by the prosecution. The defendant was
convicted of murder, which was, on appeal, reduced to manslaughter.

38.Lord Goddard CJ, giving the judgment of the English Court of Appeal in that case
said at pages 89,90:

“While it has often been emphasised, and we would repeat,
that the decision in these cases, as in those in which insanity
is pleaded, is for the jury and not for doctors, the verdict must
be founded on evidence. If there are facts which would entitle
a jury to reject or differ from the opinions of the medical men,
this court would not and indeed could not disturb their verdict
but if the doctors' evidence is unchallenged and there is no
other on this issue, a verdict contrary to their opinion would
not be “a true verdict in accordance with the evidence”… If
then there is unchallenged evidence that there is abnormality
of mind and consequent substantial impairment of mental
responsibility and no facts or circumstances appear that can
displace or throw doubt on that evidence it seems to the court
that we are bound to say that a verdict of murder is
unsupported by the evidence… If there is evidence and a
proper direction, this court will not usurp the function of the
jury, unless indeed there is evidence so overwhelming that the
court comes to the conclusion that though it might be said
there was some evidence the other way, the verdict would
amount to a miscarriage of justice.” (Emphasis provided).

39. In Bailey (above) the expert medical evidence was similarly un-contradicted by
any evidence called by the prosecution, although the doctor’s reasons for finding
that the defendant was suffering from diminished responsibility were tested on
cross-examination; and the appellant’s conviction for murder was substituted on
appeal by a conviction of manslaughter by reason of diminished responsibility.
Lord Parker CJ gave the judgment of the court, in which he said :

“This Court has said on many occasions that of course juries
are not bound by what the medical witnesses say, but at the
same time they must act on evidence, and if there is nothing
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before them, no facts and no circumstances shown before
them which throw doubt on the medical evidence, then that is
all that they are left with and the jury must in those
circumstances accept it.”

40.The outcome in Bailey may be contrasted with the outcome in the Privy Council
case of Walton v R [1978] AC 788 in which the medical evidence that the
defendant was suffering from diminished responsibility, was also un-contradicted.
The Privy Council nevertheless dismissed the appeal against the murder
conviction, and upheld it. At page 793 of the judgment, Lord Keith, considered a
number of authorities on the point, and gave the Board’s opinion as follows:

“These cases make clear that upon an issue of diminished
responsibility the jury are entitled, and indeed bound to
consider not only the medical evidence, but the evidence upon
the whole facts and circumstances of the case. These include
the nature of the killing, the conduct of the defendant before, at
the time of and after it and the history of mental abnormality.  It
being recognized that the jury on occasion may properly refuse
to accept medical evidence, it follows they must be entitled to
consider the quality and weight of that evidence. As was
pointed out by Lord Parker CJ in Reg v Bryne [1960] 2 QB
396,404, what the jury are essentially seeking to ascertain is
whether at the time of the killing the defendant was suffering
from a state of mind bordering on but not amounting to
insanity. That task is to be approached in a broad common
sense way.
In the present case their Lordships are of opinion that, in so far
as they can judge the medical evidence from the trial judge’s
notes, the jury was entitled to regard it as not entirely
convincing… It is plain that the quality and weight of this
medical evidence fell a long way short of that in Reg v
Matheson [1958] 1WLR 474  and  in R v Bailey [1961] Crim. L.R.
828. The jury also had before them evidence about the conduct
of the defendant before, during and after killing, including that
of a number of conflicting statements about it made by him to
the police and Dr. Patricia Bannister. They may well have
thought there was nothing in that evidence indicative of a man
whose mental state bordered on insanity. There was also the
defendant’s unsworn statement regarding his having suffered
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in the past from severe headaches, blackouts, sleeplessness,
and lack of memory, supported to some extent by Miss Watson,
but no objective evidence of any history of mental disorder. In
both these aspects the case is marked in contradistinction to
Matheson’s case. Having carefully considered the relevant
evidence, their Lordships have come to be of the opinion that
in all the circumstances the jury were entitled not to accept as
conclusive the evidence of Dr. Patricia Bannister that the
defendant’s mental condition satisfied the statutory definition
of diminished responsibility, and to conclude, as they did, that
the defence had not on a balance of probabilities been
established.”

41.There was a similar outcome in Eifinger [2001] EWCA Crim. 1855, where the
doctors based their opinion that the defendant suffered from diminished
responsibility on the defendant’s uncorroborated statements to them. Similarly in
Leonard John Sanders v R (1991) 93 Cr. App Rep 245, where the medical
evidence was again uncontroverted, Watkins LJ, after considering a number of
authorities including Walton v R, said at page 249:

“The first is that if there are no other circumstances to
consider, unequivocal, un-contradicted medical evidence
favourable to the Defendant should be accepted by a jury and
they should be directed. The second is that where there are
other circumstances to be considered the medical evidence,
though it be unequivocal and un-contradicted, must be
assessed in light of the other circumstances.”

42.This Court has previously, in the case of Prince Hepburn v Regina SCCr. App
No. 79 of 2013 considered the above authorities, and dismissed Hepburn’s appeal
against his conviction of murder. In that case, the appellant had killed his girlfriend
by chopping her multiple times with a cutlass. The pathologist found more than a
dozen lacerations and injuries, including nine cut wounds on her head and body
and her limbs, some of which were chopped off.

43.At the trial, Dr. Neville opined that the appellant was suffering from a depressive
illness at the time of the killing, which he diagnosed four and a half months after
the killing. Suffice it to say that the diagnosis was, as it was in the present case,
based on two interviews of an hour and a half each. His explanation of what
depression means was: ‘unhappiness or weakness, or sadness’. His evidence
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further was that when one is in a depressive episode, one stops processing
chemicals that pass messages around one’s brain causing a very real
psychological imbalance’. The doctor’s conclusion was: “It was my opinion that
he had developed a depressive illness as a result of information he had
received and that his thinking on that day was irrational and that this
substantially affected his responsibility for what happened.”

44.Additionally, before the court was the evidence of a client of the appellant, Anya
James, who testified that on the day of the killing, she spoke by telephone to the
appellant, and recalled that his voice was not that to which she was used to
hearing on the telephone when he told her he killed Nellie because ‘she breaks
his heart’.

45. It was also relayed to the jury through the testimony of Superintendent Theophilus
Cunningham, that when he arrived at the scene of the murder, and before he
could caution him, the appellant told him he had spent over a million dollars on the
deceased; left his wife for her; that she ‘scheme’ on him, and he couldn’t live with
that, and had to kill her.

46.There was also some evidence of premeditation in that the appellant had
purchased two cutlasses, one of which had written on it ‘cheater’ ‘liar’, ‘you are
next George’, a message allegedly for the man he thought the deceased had
been ‘scheming’ with. The appellant was convicted of murder.

47.As in this case, Mr. Ducille argued on appeal that there was no evidence which
contradicted Dr. Neville’s evidence, and consequently the judge was duty bound
to direct the jury to accept the medical evidence and to find him guilty of
manslaughter by reason of diminished responsibility. In the premises, he argued
that this Court should find that no reasonable jury having regard to the
surrounding circumstances could have concluded that the appellant was guilty of
murder.

48.This Court (differently constituted), dismissed Hepburn’s appeal and affirmed his
murder conviction. In paragraphs 25, and 32 of the judgment delivered by
Adderley JA, the Court said:

“25. The medical evidence in this case is clearly not
unequivocal, nor was there an absence of evidence which
could cast doubt on it. Dr. Neville had notably, among other
things, stated in answer to the jury’s question that the appellant
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knew what he was doing was wrong when he killed his
paramour.
32. On the evidence as a whole the jury was entitled to reach
the verdict of murder. Accordingly, there is no legal basis for
us, as an appeal court, to disturb the verdict. We therefore
dismiss the appeal both on grounds 1 and 2…

49. In relation to the last of the authorities considered, namely Brennan, the appellant
had personality and mental health issues going back to his childhood; and at the
age of 18 had been admitted to a psychiatric facility after repeated contact with
mental health professionals. He had been diagnosed as suffering from a
depressive disorder, dysmorpic disorder, and epilepsy; and was being treated for
his depression and epileptic seizures at the time of the killing. The circumstances
of the killing were that the appellant, who was a male escort, had lured his victim,
with whom he had previously had sexual encounters, to an apartment, and killed
him by stabbing him 22 times, using three knives, two hammers, and a meat
cleaver.

50. In his defence he called a consultant forensic psychiatrist, who had studied the
appellant’s full medical and psychiatric records; had one lengthy interview with
him; extensively reviewed the appellant’s personal and family history; the
appellant’s accounts of events leading up to the killing; the appellant’s accounts of
the degrading sexual encounters with the victim, and concluded that he was
suffering from an abnormality of mental functioning arising from Schizotypal
Disorder and Emotionally Unstable Personality Disorder, which would have
substantially impaired his ability to form a rational judgment and to exercise self-
control at the time.

51.The prosecution also called an expert witness who agreed with the opinion of the
defendant’s expert. Suffice it to say that the only issue in Brennan was the
defence of diminished responsibility; but despite the uncontroverted medical
evidence, he was convicted of murder. The issue on appeal was whether the trial
judge ought to have withdrawn the case from the jury and directed an acquittal on
the charge of murder.  On appeal, the court held that given the circumstances of
the case, and following Matheson, and Bailey that the conviction for murder was
not safe, and a verdict of manslaughter was substituted.

52.While on its facts alone, Brennan (above) is wholly distinguishable from the
present case, yet it is also distinguishable because the relevant law governing the
defence of diminished responsibility in Brennan’s case is different from that which
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applies to the present case, for the reason that the provisions of section 2 of the
U.K’s Homicide Act of 1957 (identical to section 305), were significantly changed
by the 2009 amendment to the Act.

53. Indeed, according to Davis LJ speaking in Brennan at paragraph 49:

“ the original provisions of the 1957 Act are broadly phrased
and rather more obviously couched in terms of a value
judgment, by the references to substantial impairment of
mental responsibility. But the provisions as substituted by the
2009 Act are altogether more tightly structured: for example by
moving the (undefined) reference to mental responsibility,
even while retaining the concept of substantial impairment. As
stated by Lord Judge LCJ in Brown [2012] 2 Cr. App Rep (S) 27
(at paragraph 23 of the judgment): ‘… it appears that one
purpose of the amendments was to ensure a greater
equilibrium between the law and medical science.’ The new
wording gives significantly more scope to the importance of
expert psychiatric evidence.” (Emphasis ours).

54. In our view, the legal principles governing the exercise of the function of the jury in
deciding whether the defence of diminished responsibility is made out are
consistently stated in all of the above decisions, with the caveat that since the
2009 amendments, more importance is placed on expert medical evidence.  On
their facts, the decisions in Hepburn, Walton, Eifinger, and Leonard John
Sanders (above) are particularly apposite to this case, and were applied and
followed.

Conclusion:
55.Suffice it to say that Mr. Ducille took no issue with the summing up of the judge,

and focused only on the point that the medical evidence being uncontroverted by
the prosecution, should have been accepted by the jury; and that in failing to do
so their verdict is unsafe;  unreasonable, and unsupported by the evidence.

56. In the present case, as noted, the circumstances surrounding this killing were not
in dispute.  However, as is made clear in all of the cases, upon an issue of
diminished responsibility, the jury is entitled to, and is bound to consider not only
the medical evidence but all of the facts and circumstances of the case, including
the nature of the killing, the conduct of the appellant before, at the time of, and
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after the killing, and any history of previous mental abnormality. In considering the
evidence they are of course entitled to consider the quality and weight of the
evidence.

57. Inexorably, the determination of whether the defendant was suffering from
diminished responsibility at the time of the killing is for the jury and not for doctors.

58. In the present case, we did not find the medical evidence convincing in as much
as the appellant had no previous history of mental problems; the diagnosis was
retroactively reconstructed on what the appellant told the doctor of how he was
feeling at the time of the killing, 9 months after the event; the opinion of the doctor
was based wholly on the assumption that the appellant told him the truth; the
doctor’s opinion of the effect of the appellant’s abnormality of mind on his mental
responsibility was not expressed in terms which satisfied section 305;  there was
evidence of premeditation as in his placing his gun, and a rock in his car prior to
the killing; there was evidence of deliberation in removing the deceased’s keys
from the ignition, walking to his car to retrieve his gun; there is also evidence of
his driving away after the killing; and evidence from Hubert McIntosh of his state
of mind two weeks prior to the killing, inconsistent with what he told Dr Neville
about how he was feeling in the weeks before the event, namely, that he did not
have the mind to work, that he was losing interest in things that he normally
enjoyed; that he wasn’t sleeping; that he was obsessing over the situation with his
daughter; and that he was drinking, which he said was out of character for him.

59.Moreover, and significantly, the doctor stated that the abnormality of mind was of
such severity as to affect the appellant’s mental responsibility. To bring oneself
within the requirements of the section, the abnormality must substantially ‘impair’
not simply ‘affect’ the defendant’s mental responsibility. Indeed, there is an
important difference in the meanings of ‘affect’ and ‘impair.

60.To ‘affect’ means to produce a material influence or to effect a response which
may be positive or negative; on the other hand to impair is pejorative, it means to
damage, or to make worse, or to injure. (Merriam Webster Collegiate Dictionary).

61. It was therefore clear to us that the quality and weight of the medical evidence fell
far short of the quality, and cogency of the medical evidence in Matheson,
Bailey, and indeed in Brennan, the cases on which Counsel relied. We found this
case clearly distinguishable from those cases as clearly illustrated.
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62.Given all of the circumstances in this case, we were strongly of the view that the
jury was entitled not to accept as conclusive the medical opinion of Dr. Neville,
and to conclude as they did that the defence of diminished responsibility had not
been established to the required standard, namely, on a balance of probabilities.

63.After all, the questions of whether the appellant was suffering from an abnormality
of the mind and whether that substantially impaired his mental responsibility were
questions for the jury, and for this Court to conclude that they ought to have
accepted the medical evidence in this regard would be to usurp the jury’s function.

64. It was for all of these reasons we had no lurking doubt about the safety of the
murder conviction; were satisfied that the verdict was reasonable and supported
by the evidence; and dismissed the appeal against conviction.

65.As to the appeal against the sentence of 28 years and 8 months imposed by the
learned judge, Counsel for the appellant complains that it is ‘manifestly harsh and
excessive’. Suffice it to say that the ground in section 12 is properly stated as
‘severely harsh or excessive’.

66.We reminded ourselves once again of the guidance of Lord Hewart LCJ in R v
Gumbs (1927) 19 Cr. App. R. 74 at page 75 that an appellate court never
interferes with the exercise of the sentencing discretion by a lower court, unless
the sentence is one which is based on some error in principle. That includes
where the sentence is so unreasonable as to be outside the realm of sentences
which a reasonable court might impose in the circumstances.

67. Indeed, when one considers the range of sentences which this Court suggested
for both murder and manslaughter in the Attorney General v Larry Raymond
Jones et al (SCCrApp 12, 18 and19 of 2007), the sentence imposed on the
appellant for murder would fall below the lower end of that range, and mid- point
on the range for manslaughter.

68. In the premises, as we did not detect any error in principle in the sentence
imposed by the learned judge, we did not interfere, and dismissed the appeal
against sentence.
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69. It is for all of these reasons that the conviction of murder; and the sentence of 28
years and 8 months were affirmed.

____________________________________
The Honourable Dame Anita Allen, P

70. I have read in draft the decisions of my learned sisters, Mesdames President and
Crane-Scott; and for the reasons each has given, I agree that the appeal be
dismissed and that the appellant’s conviction and sentence for murder be
affirmed.

____________________________________
The Honourable Mr. Justice Isaacs, J.A.

The Honourable Ms. Justice Crane-Scott, J.A.

71.On 27th May, 2014, following a trial before Turner J and a jury, the appellant was
convicted of the murder on 9th January, 2011 of his ex-girlfriend, Denise Adderley.
He was sentenced on 4th September, 2014 to a term of 28 years and 8 months to
take effect from the date of his conviction.

72.He appealed his conviction and sentence, and following the hearing of the appeal
on 14th March, 2017 the Court dismissed his appeal and affirmed the appellant’s
conviction and sentence for murder, promising to give reasons at a later date.
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73. I have read in draft the reasons prepared by the learned President with which I
agree and add the following reasons of my own in support of the dismissal of this
appeal.

Background to the Appeal

74.The deceased and the appellant had been in an intimate relationship and shared
a young daughter together. The relationship ended, but arguments continued
between them about his not being allowed to see the child. Two weeks before the
incident, the appellant served the deceased with a Summons seeking an order for
visitation. Around 9:00 pm on 9th January, 2011, the appellant received a call from
the deceased. They argued briefly over the phone, but nonetheless agreed to
meet in the parking lot of the Texaco service station on Wulff Road to further
discuss the matter.

75.Whilst at the Wulff Road service station, the appellant sat in the front passenger
seat of the deceased’s vehicle where they argued once again about his request
for access to the child. The deceased then informed the appellant that she had
hired a lawyer to ensure that he would not see his daughter again. Thereupon the
appellant exited the vehicle, retrieved his licensed shotgun from his taxi van
parked nearby and opened fire at the deceased’s vehicle at close range. The
deceased sustained multiple shotgun wounds to her head, torso and hands and
was subsequently pronounced dead at the scene.

76.Following the shooting, the appellant drove away from the scene, but was
apprehended very shortly thereafter by police and readily admitted shooting the
deceased. The shotgun (later found to be a Maverick 12-guage pump-action
shotgun) was retrieved from the appellant’s taxi van, together with a big rock
which had been found on the front passenger seat. Some 8 shotgun shells were
also retrieved from the parking lot of the Wulff Road service station in the vicinity
of the deceased’s vehicle, 6 of which had been fired. He was subsequently
interviewed by police. In his record of interview, the appellant admitted shooting
the deceased and also gave police a written statement under caution outlining the
circumstances which had led to his having shot the deceased.

77.Perhaps not unexpectedly and in view of the appellant’s admissions and his
written statement, much of the Crown’s evidence was not disputed. The main
thrust of the defence at the trial was that the appellant was not guilty of murder,
but was guilty instead of manslaughter by reason of diminished responsibility.
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78. At the close of the Crown’s case, the appellant elected to remain silent and called
two witnesses, one of whom Dr. Michael Neville, gave medical evidence intended
to establish the defence of diminished responsibility. The other defence witness,
Mr. Hubert McIntosh, a cab driver, gave character evidence about, inter alia, his
15 year working association with the appellant whom he described as a hard
working young man who never got in anyone’s way.

79. I will analyze the medical evidence which was given by Dr. Neville shortly, but
before doing so it is useful to briefly summarize the evidence of Mr. Hubert
McIntosh.

80.According to Mr. McIntosh, a week or two prior to the incident, he had spoken with
the appellant for almost an hour. He said the appellant had told him he was ready
to change his life and that he was a Christian man. Mr. McIntosh also told the jury
that the appellant had also spoken with him about his goals for the future and
about his plans to build an apartment building and to buy property. Under cross-
examination, Mr. McIntosh agreed that the appellant had been upbeat and looking
forward to doing positive things. He said that he had been surprised and shocked
when he learned of the appellant’s involvement in the shooting incident and felt
that it was out of character or that something was not right.

81.Before examining the grounds of appeal, I find it convenient to advert to the
applicable statutory provisions governing the defence of diminished responsibility,
as well as to relevant case law illustrating how the partial excuse of diminished
responsibility (introduced and defined by statute) may, if proved, operate to
reduce murder to manslaughter.

The Law Governing the Partial Excuse of Diminished Responsibility

82.The crime of murder is defined in section 290(1) of the Penal Code, Ch. 84 in the
following terms:

“290 (1) Whoever intentionally causes the death of another
person by any unlawful harm is guilty of murder, unless his
crime is reduced to manslaughter by reason of such extreme
provocation, or other matter of partial excuse, as in this Title
hereafter mentioned.”[emphasis added]
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83.The partial excuse of diminished responsibility was introduced to this jurisdiction
in 1959 by section 2 of the Homicide (Special Defences) Act, No. 22 of 1959
which is identical in all respects to section 2 of the English Homicide Act, 1957 (5
& 6 Eliz. 2, c.11). The provision is now located in section 305 of the Penal Code,
the relevant portions of which provide:

“305(1) Where a person kills…another, he shall not be
convicted of murder if he was suffering from such abnormality
of mind (whether arising from a condition of arrested or
retarded development of mind or any inherent causes or
induced by disease or injury) as substantially impaired his
mental responsibility for his acts and omissions in doing…the
killing.”
(2) On a charge of murder, it shall be for the defence to prove
that the person charged is by virtue of this section not liable to
be convicted of murder.
(3) A person who but for this section would be liable, whether
as principal or as accessory to be convicted of murder shall be
liable instead to be convicted of manslaughter.
(4)……..” [emphasis added]

84.Since its enactment in 1957, the meaning and operation of section 2 of the
English Homicide Act has been judicially considered and explained in countless
decisions. Perusal of Archbold’s Criminal Pleading, Evidence & Practice (2003
edition) and Blackstone’s Criminal Practice (1993 edition) for example, confirms
the existence of a very considerable body of case law to which the Court can turn
for persuasive authority on various aspects of the law relating to diminished
responsibility based on section 2 of the English Act.

85.As is evident from the wording of subsection 305 (2) itself, the burden of proving
that a person charged with murder is entitled to have his crime reduced to
manslaughter by reason of the partial excuse of diminished responsibility rests on
the defence. That burden is discharged by the defence adducing evidence to
show that it is more probable than not (i.e. the standard of proof imposed on a
plaintiff in a civil action) that at the time of the killing the accused was suffering
from such abnormality of mind as substantially impaired his mental responsibility
for the act which caused death. See R v. Dunbar [1957] 41 Cr.App.R. 182 at
page 187; R v. Garnet Roberts, [1991] BHS J. No. 7 at paragraph 16; and David
Adolphus Walton v. The Queen [1978] A.C. 788 at page 792.
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86. In R v. Matheson [1958] 2 All ER 87 (one of the earliest appeals which followed
the introduction of the English Homicide Act) the Court of Criminal Appeal had
occasion to consider the operation of section 2 of the Act. The Court explained
that Parliament had altered the law and decreed that if a killing is committed by a
person whose abnormal mind has seriously diminished his responsibility, the
verdict is to be manslaughter and not murder.

87.Matheson, a confirmed practicing sodomite, was charged with the horrific murder
of a fifteen year old boy whose head he had smashed with a water-filled glass
bottle and then beaten with a claw hammer.

88.At the trial, the defence called three mental health experts (each of whom had
personally examined Matheson) with the aim of establishing that at the time he
killed the boy, Matheson had been suffering from diminished responsibility as
defined by section 2 of the Homicide Act, 1957. The experts were all agreed that
Matheson was not insane within the M’Naughten Rules, but that his mind was so
abnormal that his mental responsibility for his acts had been substantially
impaired. Two of the experts also expressed the view that Matheson’s mental
development was that of a boy of ten and that he suffered from the condition due
to arrested or retarded development.

89.The Crown called no medical evidence to rebut or challenge the expert opinions
which had been given by the defence experts and the prosecutor’s cross-
examination was directed only to the elucidation of some of the evidence which
the defence experts had given.

90.At page 89 of its judgment delivered by Lord Goddard C.J., the Court of Criminal
Appeal made the following observations concerning the state of the evidence at
the close of the case:

“…It was clearly enough to shift the burden of proof thrown on
the defence by s.2 of the Act of 1957 yet no medical evidence
was given by the prosecution in rebuttal. What then were the
facts or circumstances which would justify a jury in coming to
a conclusion contrary to the unchallenged evidence of these
gentlemen? While it has often been emphasized, and we would
repeat, that the decision in these cases, as in those in which
insanity is pleaded, is for the jury and not for the doctors, the
verdict must be founded on evidence. If there are facts which
would entitle a jury to reject or differ from the opinions of the
medical men, this court would not and indeed could not disturb
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their verdict but if the doctors’ evidence is unchallenged and
there is no other on this issue, a verdict contrary to their
opinion would not be “a true verdict in accordance with the
evidence”. Here it is said that there was evidence of
premeditation and undoubtedly there was, but an abnormal
mind is as capable of forming an intention and desire to kill as
one that is normal; it is just what an abnormal mind might
do….” [emphasis added]

91.At page 90 Lord Goddard, C.J., further stated:

“If then there is unchallenged evidence that there is
abnormality of mind and consequent substantial impairment of
mental responsibility and no facts or circumstances appear
that can displace or throw doubt on that evidence it seems to
the court that we are bound to say that a verdict of murder is
unsupported by the evidence.” [emphasis added]

92.Quashing Matheson’s conviction for murder and substituting a verdict of
manslaughter on the ground of diminished responsibility, the Court based its
decision on the ground that the evidence had not supported the murder
conviction. The Court found that at the trial in the court below, there had been
unchallenged evidence that Matheson was within section 2 of the Homicide Act,
1957, and no evidence that he was not. The Court, however, pointed out that its
decision to quash the jury’s verdict did not in any way depart from authorities
which held that the issue of diminished responsibility was a question for the jury
and not for the doctors.

93. It is necessary for purposes of this judgment to reproduce the following dictum
taken from page 90 of the Judgment in Matheson since, in my view, it serves to
explain the underlying rationale in numerous cases where an appellant’s
conviction for murder has been upheld on appeal even in the face of unchallenged
evidence led at the trial that the appellant had more likely than not been suffering
from diminished responsibility within the meaning of the Homicide Act, 1957:

“We base our decision on the ground that the evidence in this
particular case did not support the conviction; but we
recognize that there may be cases where, on the issue under
section 2 of the Homicide Act, 1957, evidence of the conduct of
the accused before, at the time of and after the killing, may be
relevant considerations for the jury in determining whether the



32

accused has discharged the onus of proving such abnormality
of mind as substantially to impair his mental responsibility for
his acts.” [emphasis added]

94.Two years after Matheson, the English Court of Criminal Appeal delivered in R v.
Byrne [1960] 44 Cr.App.R. 246, what is still regarded as the most authoritative
judicial interpretation of the expressions “abnormality of mind” and “substantially
impaired his mental responsibility for his acts” found in section 2(1) of the English
Homicide Act (corresponding to s. 305(1) of the Penal Code).

95.Delivering the decision of the Court, Lord Parker C.J., stated between pages 252
and 254:

“‘Abnormality of mind’,… means a state of mind so different
from that of ordinary human beings that the reasonable man
would term it abnormal. It appears to us to be wide enough to
cover the mind’s activities in all its aspects, not only the
perception of physical acts and matters, and the ability to form
a rational judgment whether an act is right or wrong, but also
the ability to exercise will power to control physical acts in
accordance with that rational judgment. The expression
‘mental responsibility for his acts’ points to consideration of
the extent to which the accused’s mind is answerable for his
physical acts, which must include a consideration of the
extent of his ability to exercise will-power to control his
physical acts.

Whether the accused was at the time of the killing
suffering from any ‘abnormality of mind’…is a question for the
jury. On this question medical evidence is, no doubt, of
importance, but the jury are entitled to take into consideration
all the evidence including the acts or statements of the
accused and his demeanour. They are not bound to accept the
medical evidence, if there is other material before them which,
in their good judgment, conflicts with it and outweighs it. The
etiology of the abnormality of mind (namely, whether it arose
from a condition of arrested or retarded development of mind
or any inherent causes or was induced by disease or injury)
does, however, seem to be a matter to be determined on
expert evidence.

Assuming that the jury are satisfied on the balance of
probabilities that the accused was suffering from ‘abnormality
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of mind’ from one of the causes specified in the parenthesis of
the subsection the crucial question nevertheless arises: was
the abnormality such as substantially impaired his mental
responsibility for his acts in doing or being a party to the
killing? This is a question of degree and essentially one for the
jury. Medical evidence is of course relevant, but the question
involves a decision not merely whether there was some
impairment of the mental responsibility of the accused for his
acts, but whether such impairment can properly be called
“substantial”, a matter upon which juries may quite
legitimately differ from doctors.

Furthermore, in a case where the abnormality of mind is
one which affects the accused’s self-control the step between
“he did not resist his impulse” and “he could not resist his
impulse” is… one which is incapable of scientific proof. A
fortiori there is no scientific measurement of the degree of
difficulty which an abnormal person finds in controlling his
impulses. These problems which in the present state of
medical knowledge are scientifically insoluble the jury can
only approach in a broad, common-sense way. This court has
repeatedly approved directions to the jury which…indicate that
such abnormality as ‘substantially impairs his mental
responsibility’ involves a mental state which in popular
language (not that of the M’Naughten Rules) a jury would
regard as amounting to partial insanity or being on the
borderline of insanity…

Inability to exercise will-power to control physical acts,
provided that it is due to abnormality of mind from one of the
causes specified in the parenthesis of the subsection,
is…sufficient to entitle the accused to the benefit of the
section: difficulty in controlling his physical acts, depending
on the degree of difficulty, may be sufficient. It is for the jury to
decide upon the whole of the evidence whether such inability
or difficulty has, not as a matter of scientific certainty but on
the balance of probabilities, been established and in the case
of difficulty whether the difficulty is so great as to amount in
their view to a substantial impairment of the accused’s mental
responsibility for his acts…” [emphasis added]
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96. In the Privy Council appeal from this jurisdiction in R v. Elvan Rose [1961] A.C.
496, (decided after Byrne) the appellant Rose appealed his conviction of murder
on the basis that the jury had been wrongly directed on the issue of diminished
responsibility. As indicated earlier, at that time, the applicable statutory provision
governing the defence of diminished responsibility in The Bahamas was located
in section 2 of the Homicide (Special Defences) Act, 1959 of the Bahama
Islands (now section 305 of the Penal Code) and identical in all respects with
section 2 of the English Homicide Act, 1957.

97. Rose, a prisoner at Fox Hill prison, had been charged along with another with
the murder on 17th February, 1960 of a prison overseer who he had fatally
stabbed to death at the south main prison gate.

98. The defence sought to prove Rose’s entitlement to the defence of diminished
responsibility by adducing expert evidence of Dr. Mary Etheridge who, inter alia,
had acted as consultant in neurology, neuro surgery and neuro psychiatry at
Princess Margaret Hospital and the Bahamas General Hospital. Dr. Etheridge
told the jury of her professional conclusion that Rose had a clear-cut history of
delusions and hallucinations. Based on X-ray photographs and her examination
of his optic nerves, she attributed Rose’s delusional state, hallucinations and his
extremely brutal and violent behavior to what she termed “the punch drunk
syndrome”. She concluded that the repeated injury to the brain impaired his
intellect and further testified that Rose “has had completely not only diminished
but absent moral responsibility.”

99. In rebuttal, the Crown called a Dr. Podlewski who testified that there was
nothing in what he had seen of Rose to indicate that he had been suffering from
any serious mental illness on 17th February, 1960. He explained to the jury that
he was using the expression “serious mental illness” in the legal sense to mean
the type of mental illness which would substantially diminish Rose’s
responsibility for his actions.

100. On appeal, there was no dispute that the evidence tendered by the defence
constituted evidence fit to be considered by the jury. The grounds of appeal
accordingly centered on the safety of the conviction and whether the jury had
been properly directed on the defence of diminished responsibility.

101. In delivering the judgment of the Board, Lord Tucker expressly approved as
authoritative and correct, the interpretation of the expressions ‘abnormality of
mind’ and ‘mental responsibility’ given by Lord Parker C.J., in Byrne (above).
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102. The Board found, inter alia, that the trial judge’s direction to the jury that they
should assess the degree of abnormality of mind by reference to the borderline
between legal insanity and legal sanity as laid down in the M’Naughten Rules
had been “a serious and vital misdirection which would…not have been given
had the Chief Justice had the benefit of Lord Parker’s judgment in Reg. v.
Byrne.”

103. Ultimately, the Board quashed Rose’s conviction of murder and the sentence of
death passed upon him and substituted a verdict of guilty of manslaughter and a
sentence of life imprisonment, on the basis that the judge’s misdirections had
deprived the appellant of his right to have his defence properly considered by
the jury.

104. Subsequently, in R v. Terry [1961] 42 Q.B. 314 p. 322, the English Court of
Criminal Appeal (following Rose) stated:

“In the opinion of this court, ever since Rose v. The Queen in
the Privy Council, it is not sufficient merely to refer to the
words of the section. That decision referred with approval to
the interpretation that this court put on the section in Reg. v.
Byrne, and in the light of that interpretation it seems to this
court that it would no longer be proper merely to put the
section before the jury, but that a proper explanation of the
terms of the section as interpreted in Reg. v. Byrne ought to be
put before the jury.” [emphasis added]

105. In the court below, Terry and two others were convicted of the murder of a guard
who had been shot and killed by the appellant during the course of a bank raid.
At the trial the defence called two eminent psychiatrists to establish that Terry
had been suffering from diminished responsibility at the time of the killing.

106. In support of the defence, both psychiatrists told the jury that in their opinion
Terry had believed himself to be possessed by the spirit of a deceased
American gangster, Jack Legs Diamond, and that this was consistent with
schizophrenia. They also stated that Terry had a family history of epilepsy which
would make him unstable and more likely to be addicted to drugs and to have a
tendency to schizophrenia.
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107. Both witnesses had conducted interviews with the appellant, and admitted that
they had accepted and had based their evidence on what Terry had told them.
The defence also called other witnesses who stated that Terry took drugs, and
described incidents which could support the opinion of the psychiatrists.

108. In rebuttal, the Crown called two medical witnesses who expressed the opinion
that Terry was sane and that the story he had told his psychiatrists was untrue
and had been put on for the benefit of the doctors.

109. Following his conviction for murder, Terry complained on appeal about aspects
of the judge’s summing-up, which, he said, had failed to explain the words of
section 2 of the Homicide Act, 1957, or to analyze the medical evidence in any
detail or to adequately refer to Terry’s drug use or his family history.

110. Before dismissing Terry’s appeal against his conviction for murder, the Court
carefully examined the evidence which had been elicited from one of the
defence psychiatrists under cross-examination and found that despite the
inadequacies of the judge’s summing-up there was no ground on which they
could interfere.

111. Delivering the judgment of the Court, Lord Parker C.J. stated at page 324:

“It is perfectly clear, therefore, that at the end of the eight days
and when the jury retired, the real and only question was: Was
Terry fooling his psychiatrists or was his story a genuine
story? If it was a genuine story, it was clear, as the judge
himself said, that on the evidence he must be suffering from
diminished responsibility. On the other hand, if he was fooling
the psychiatrists, there was Dr. Patterson saying that there was
no other abnormality of mind other than these so-called
delusions to which I refer.” [emphasis added]

112. The different outcomes in Matheson and Terry may be explained on the basis
that unlike Matheson (where the medical evidence was uncontroverted and
there were no other relevant facts and circumstances for the jury to consider
when determining whether he was likely to be suffering from diminished
responsibility) in Terry, the medical evidence elicited from the defence
witnesses in support of the defence was contested by the Crown’s experts and
was directly in issue. In short, in Terry, whether the defence of diminished
responsibility had been established or not was a question for the jury to decide
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on the whole of the evidence. Accordingly, notwithstanding the opinions of
Terry’s doctors, the jury was entitled to accept the evidence of the two Crown
witnesses who were of the view that Terry’s story was untrue and he had been
fooling his doctors.

113. In R v. Rodney William Bailey [1978] 66 Cr. App. R. 31 the appellant, who was
just 17 years at the time of the killing, was convicted of murder of a 16 year old
girl who he had battered to death with an iron bar. The defence raised a plea of
diminished responsibility and called three doctors to substantiate the plea. All
three doctors told the jury that they considered that at the time Bailey had been
suffering from an abnormality of mind induced by the disease of epilepsy and
further, that his mental responsibility had been substantially impaired. One of the
doctors expressed the opinion that it was highly probable that at the time Bailey
had in fact been in an epileptic upset or fit.

114. The prosecution called no evidence to contradict the doctors’ conclusions but
instead tested their expert opinions by making the doctors explain the reasons
why they had arrived at their conclusions.

115. On appeal against his conviction for murder the appellant complained that the
verdict was unreasonable and could not be supported by the evidence, in that
he should have been found to be suffering from diminished responsibility, thus
reducing his conviction to manslaughter.

116. Following the approach in Matheson, the Court of Criminal Appeal quashed
Bailey’s conviction for murder and substituted a verdict of manslaughter on the
ground of diminished responsibility, stating at page 32:

“This Court has said on many occasions that of course juries
are not bound by what the medical witnesses say, but at the
same time they must act on evidence, and if there is nothing
before them, no facts and no circumstances shown before
them which throw doubt on the medical evidence, then that is
all that they are left with, and the jury, in those circumstances,
must accept it. That was the effect of the decision of this Court,
sitting as a Court of five judges, in the case of Matheson…and
as we understand it, nothing that this Court said in Byrne…,
throws any doubt upon what was said in Matheson’s case.”
[emphasis added]
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117. In R v. Derek William Lloyd [1965] 50 Cr. A. R. 61 the appellant was convicted
of the murder of his wife in their bedroom in the early hours of New Year’s Day,
1965. At the trial, the defence sought to establish that Lloyd had been suffering
from an abnormality of mind, namely, depressive illness which affected his
mental responsibility. The defence called two medical doctors who gave
evidence in relation to his current depressive state. While both doctors testified
that at the material time Lloyd had been suffering from an abnormality of mind
which had affected his mental responsibility to some extent, neither doctor was
able to say to what degree his responsibility had been impaired.

118. At the trial, in an attempt to establish a mental explanation for three fainting
attacks which Lloyd had experienced in 1955 which had led to his being
hospitalized some ten years earlier while employed as an airman in the R.A.F,
the defence also adduced evidence about the fact of his hospitalization, together
with evidence of his two unsuccessful attempts at suicide in 1962.

119. It is unclear from the report whether the Crown challenged the medical evidence
by calling its own experts or what line of challenge was raised through cross-
examination of the defence witnesses.

120. On appeal to the English Court of Criminal Appeal and following his conviction
for murder, Lloyd’s sole ground of appeal related to a criticism about the manner
in which the judge had directed the jury in relation to the adverb “substantially”
found in section 2 of the Homicide Act.

121. The Court dismissed Lloyd’s appeal and affirmed his conviction for murder and
expressly approved the following direction of the expression: “substantially
impaired” which had been given to the jury by the trial judge:

“…your own common sense will tell you what it means. This far
I will go. Substantial does not mean total, that is to say, the
mental responsibility need not be totally impaired, so to speak,
destroyed altogether. At the other end of the scale substantial
does not mean trivial or minimal.…Parliament has left it for you
and other juries to say on the evidence: was the mental
responsibility impaired, and if so, was it substantially
impaired?...“You decide it” - that is the degree of diminished
responsibility - “on the evidence…and by that I mean the whole
of the evidence. You don’t decide that issue only by
considering what the doctors have said, though you may well
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think that what the doctors say in this branch of life is of very
great importance, but it is not binding upon you….” [emphasis
added]

122. In approving the foregoing direction, it is obvious that the Court (in keeping with
views earlier expressed in Matheson and Bailey) was re-emphasizing the fact
that where the defence has adduced sufficient evidence at the trial from which
the issue of diminished responsibility can be placed before the jury, it is
ultimately for the jury (not the doctors) to determine, on a review of all the
evidence, whether in fact, the accused was suffering from an abnormality of
mind which substantially impaired his mental responsibility for his acts.

123. The requirement for the issue of diminished responsibility to be determined by
the jury in the context of all the evidence adduced at the trial arose once again
in David Adolphus Walton v. The Queen [1978] AC 788, a Privy Council
decision on appeal from Barbados.

124. Walton had been charged with murder in circumstances where following a
disagreement with his girlfriend, she and her mother had exited the car which he
had been driving. The two women hailed a passing car and they had got into it.
Walton then approached the car and fired two shots into the car killing one of
the passengers.

125. At the trial, the defence called two psychiatrists and a clinical psychologist to
establish that at the time of the killing he had been suffering from diminished
responsibility within the meaning of the Offences Against the Person Act
(identical to section 305 of the Penal Code). The evidence of one of the
psychiatrists (supported by the clinical psychologist) was that Walton had an
inadequate personality enhanced by emotional immaturity and a low tolerance
level. The other psychiatrist merely told the jury that he had treated Walton for
depression with disappointing results, while the clinical psychologist testified that
he had found Walton to be of average intellectual ability with good observational
ability and clear thinking.

126. The Crown called no medical evidence to rebut the medical evidence which had
been elicited on behalf of the defence.

127. On appeal, it was argued on Walton’s behalf that as the medical evidence had
been uncontroverted, the jury was bound to accept the medical evidence and
should have been so directed by the trial judge.
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128. In dismissing Walton’s appeal against his conviction for murder, the Board after
referring to dicta in Matheson, Bailey and Byrne (above) stated at page 793:

“These cases make it clear that upon an issue of diminished
responsibility the jury are entitled and indeed bound to
consider not only the medical evidence but the evidence upon
the whole facts and circumstances of the case. These include
the nature of the killing, the conduct of the defendant before,
at the time of and after it and any history of mental
abnormality. It being recognized that the jury on occasion may
properly refuse to accept medical evidence, it follows that they
must be entitled to consider the quality and weight of that
evidence. As was pointed out by Lord Parker C.J. in Reg. v.
Byrne [1960] 2 Q.B. 396, 404. What the jury are essentially
seeking to ascertain is whether at the time of the killing the
defendant was suffering from a state of mind bordering on but
not amounting to insanity. That task is to be approached in a
broad common sense way. In the present case their Lordships
are of opinion that, in so far as they can judge the medical
evidence from the trial judge’s notes, the jury were entitled to
regard it as not entirely convincing…..” [emphasis added]

129. The case of R v. Leonard John Sanders [1991] 93 Cr. App. R. 245, provides
yet another example of the exclusive role of the jury in assessing the evidence
as a whole where the issue of diminished responsibility arises during the course
of a trial.

130. After reviewing the earlier authorities of Matheson, Bailey, Walton and Kiszko
(1979) 68 Cr. App. R. 62, the English Court of Appeal identified at page 249 two
principles which emerge where diminished responsibility is in issue at the close
of a trial:

“…two principles emerge where the issue is diminished
responsibility. The first is that if there are no other
circumstances to consider, unequivocal, uncontroverted
medical evidence favourable to a defendant should be accepted
by a jury and they should be so directed. The second is that
where there are other circumstances to be considered the
medical evidence, though it be unequivocal and
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uncontradicted, must be assessed in the light of the other
circumstances.” [emphasis added]

131. Sanders had been convicted of murdering a woman with whom he had
cohabited for some five and a half years in his home as man and wife. For some
reason the deceased decided to live elsewhere with her three sons, but had
continued to visit Sanders regularly, continuing their intimate relationship. In
time, Sanders developed diabetes, became blind in one eye and his sight in the
other eye became badly affected. Despite his health challenges, the deceased
continued to visit Sanders on a regular basis and according to one of her son’s,
effectively became, his eyes. Left alone for most of the day it appears, he
developed depression which worsened when he learned that the deceased had
developed an intimate relationship with another man.

132. Sanders gave evidence at the trial. He explained to the jury that loss of the
deceased’s affection had become so unbearable that he had begun to consider
suicide. He said that on the weekend before the killing, he had made a will in
which he had left nothing to the deceased. According to him, he had also written
three farewell letters to several persons but none to the deceased. He explained
how he had prepared a number of syringes full of insulin and that he intended to
die by taking an overdose of insulin. Sanders also told the jury that on the
morning of the killing the deceased had come to visit him and they had had
breakfast together. The postman had then visited and delivered some mail
which he had collected.

133. Sanders told the jury that on way back to the breakfast room with the mail, he
had armed himself with a hammer which was in the hallway and that on re-
entering the breakfast room he had struck the deceased a very heavy blow on
her head with the hammer. As she lay on the floor, he had then cut her wrists
and dragged her body out of the house into a garden shed. According to him, he
then wrote a fourth suicide letter after which he administered the overdose of
insulin and proceeded to slash his own wrists in an unsuccessful attempt to take
his life.

134. The defence called two psychiatrists, one produced by the Crown, who both
agreed that at the material time, Sanders had been suffering from an
abnormality of mind, namely, a form of reactive depression which, in both their
opinions, had substantially impaired his responsibility for his actions.
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135. It seems that the experts did not agree as to the cause or etiology of Sanders’
abnormality of mind. One witness told the jury that it had been caused by
disease, while the other believed it had been induced by inherent causes.

136. The jury rejected Sander’s defence of diminished responsibility and convicted
him of murder. He appealed his conviction and, in particular, challenged the
safety of the jury’s verdict by criticizing aspects of the judge’s summing-up.

137. Ultimately the Court dismissed the appeal and affirmed Sanders’ conviction for
murder, being satisfied that the jury had been properly directed in relation to the
law of diminished responsibility and that notwithstanding that the opinions of the
medical experts had been “all one way”, the medical evidence did not stand
alone. The Court expressly found that on the evidence as a whole, that is to say,
the evidence of the relationship between Sanders and the deceased, the
evidence of what had happened between her attachment to another man and
the hammer blow, the evidence of his will, the suicide letters, his statements to
the police along with the medical evidence, the jury was entitled to reach the
verdict which they did and accordingly, their verdict could not be questioned.

138. In R v. Shaun Daniel Eagan [1992] 95 Cr. App. R. 278, Eagan, a 22 year old
man, had been charged with the murder of a 78 year old widow in
circumstances in which he had, under the influence of alcohol, forcibly and
unlawfully entered the deceased’s bungalow and severely assaulted and killed
her. According to the case for the Crown, Eagan had been seen by a witness in
the general vicinity of the deceased’s home on the evening of the killing. He was
staggering and apparently under the influence of drink. He had also leant on a
wall and made wolf whistles at the witness’s granddaughter as she alighted from
a car.

139. The body was discovered some days later inside the deceased’s bungalow. As
police were leaving the deceased’s home, Eagan was observed walking past
the bungalow looking at it. Suspicions were aroused and he subsequently
agreed to be interviewed by police. Shortly after questioning began, Eagan
suddenly told police: “I don’t know why I done it,” “This will kill my parents.”
Following a number of further interviews, Eagan revealed in fairly considerable
detail what had happened whilst he was in the deceased’s home and was duly
arrested and charged with murder.
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140. Eagan did not give evidence at the trial and so the jury had to consider his
version as to why he had gone to the deceased’s home and what had occurred
there from the police interviews.

141. At the trial, the defence contended, inter alia, that when Eagan killed the
deceased his responsibility for the killing was substantially impaired and
accordingly, the proper verdict was not murder but manslaughter. Eagan’s
mother and sister both gave evidence in support of the defence. The mother
spoke, inter alia, of Eagan’s difficulties in endeavouring to live a normal life due
to his backwardness and illiteracy, while his sister told the jury of an incident
which occurred when Eagan had attacked her with a knife merely because she
had refused to give him a cigarette.

142. At the trial, evidence was led from a number of psychiatrists and a psychologist
who were called for the defence, as well from a Dr. Kellman on behalf of the
Crown. In its judgment, the Court of Criminal Appeal observed that in effect, the
medical experts who gave evidence had all agreed that the appellant suffered
from abnormality of mind by reason of arrested or retarded development of mind
and intellectual impairment with possibly some psychopathic disorder.

143. On appeal against his conviction for murder, Eagan challenged what he alleged
were the trial judge’s flawed directions with regard to the effect of alcohol in
relation to diminished responsibility. The effect of the judge’s flawed directions,
he further contended, had virtually destroyed what he said were his very good
prospects (which, in his view, were well supported medically) of securing a
verdict of manslaughter by reason of diminished responsibility.

144. After a careful review of the evidence and the judge’s directions, the English
Court of Criminal Appeal dismissed Eagan’s appeal, affirmed his conviction for
murder and endorsed the guidance previously given by that court in Lloyd
(above) as to the meaning of “substantial”.

145. The Court also gave further guidance as to the proper approach to the subject of
diminished responsibility where (as in this case) alcohol is a factor. In the
concluding paragraph of its judgment delivered by Watkins L.J., their Lordships
stated:

“…we think we should emphasise that the judgments in Gittens
(1988) 79 Cr. App. R. 272 and Atkinson (1985) Crim. L. R. 314, as
we have explained them, should be regarded together as
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representing, in our opinion, the high authority on this
troublesome subject of diminished responsibility where drink is
a factor. We add to them, where it is maintained that alcohol
alone can establish this defence, the judgment in Tandy (1988)
87 Cr. App. R. 45. Finally, for the avoidance of doubt, we advise
judges that guidance as to the meaning of “substantial” should
be explicitly provided to the jury by using one or other of the
two meanings in Lloyd.” [emphasis added]

146. My attention has been drawn to three previous decisions of this Court
(differently constituted) where the issue of diminished responsibility was
judicially considered on appeal following the respective appellants’ convictions
for murder.

147. The first is R v. Garnet Roberts [1991] BHS J. No. 7 where the appellant,
Roberts was convicted of the murder on the evening of January 16, 1989 of
three relatives of Tanya Culmer, a former girlfriend and the mother of two of his
children and with whom he had once lived.

148. At the trial, the defence sought to establish that Roberts had been suffering from
diminished responsibility. The defence called two medical experts, Dr. Michael
Neville (a consultant psychiatrist) and Dr. Timothy McCartney (a clinical
psychologist) both of whom examined Roberts. Dr. Neville told the jury that
based on the results of Dr. McCartney’s psychological tests and his own
examination and interviews with the appellant and his family members, he had
concluded that in the months immediately preceding the incident, Roberts had
become increasingly depressed until he reached a stage of psychotic
depression, which illness, in his opinion, would have substantially impaired his
mental responsibility for his actions on the evening of January 16, 1989.

149. Dr. McCartney’s evidence was that while it was difficult to indicate the exact
state of mind the appellant was in at the time of the incident, that with the kind of
depressive traits that he had he could break under tremendous pressure and it
was highly probable that he could have been suffering from a depressive
psychosis at the time of the incident.

150. The Crown called no expert medical evidence to contradict the conclusions of
the defence experts.
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151. On appeal against his conviction for murder, Roberts challenged his conviction
for murder on the basis that it was unreasonable for the jury to reject the
defence of diminished responsibility, and on the further basis that the evidence
of several prosecution witnesses who testified about the appellant’s state of
mind and behavior at different points in time before the incident had confirmed,
rather than contradicted the expert opinions of the two medical witnesses.

152. After considering the matter, the Court of Appeal allowed the appeal, set aside
Roberts’ conviction for murder and substituted a conviction for manslaughter by
reason of diminished responsibility and imposed a sentence of life imprisonment
in each of the three counts to which the appeal related.

153. Commenting on the jury’s role in assessing the evidence as a whole when the
issue of diminished responsibility is raised by defence experts in the course of a
trial, the Court of Appeal stated:

“13. We recognize that the issue of diminished responsibility is
one of fact for a jury to decide. We recognize also that, like any
other issue of fact, it is one which must be determined on the
evidence. It is also open to the jury to reject the evidence of any
witness, including that of an expert witness, but there must be
a factual or evidential basis for that rejection.” [emphasis added]

154. In my view, the foregoing observation is completely consistent with similar
statements of the law found in the authorities of Matheson, Bailey, Lloyd,
Walton and Sanders to which I have already drawn attention.

155. Ultimately, in arriving at its decision to allow Robert’s appeal and following a
review of the evidence, the Court of Appeal stated as follows:

“16. The onus of establishing the defence of diminished
responsibility is met by an accused person showing on a
balance of probabilities that at the time he killed he was (sic)
suffering from an abnormality of mind due to disease which
substantially impaired his mental responsibility for his action.
17.  In our view in deciding that the onus had not been met and
in therefore convicting the appellant of murder the jury having
regard to the totality of the evidence arrived at a verdict which
was not supported by the evidence.” [emphasis added]
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156. The second appeal to which my attention was drawn is that of Cordell
Farrington v. Regina SCCrApp No: 30 of 2006 in which Farrington had been
charged with the 2002 murder of the deceased with whom he had been involved
in a homosexual relationship. A few days before the deceased was killed, the
two men had argued and the deceased told Farrington that he was going to
leave him. Farrington waited for the deceased to return to the apartment and on
his return struck him in the head and about the body with a metal object. He
took the body to a bushy area off a highway where he buried it. According to the
evidence, Farrington subsequently returned to the grave site on a number of
occasions thereafter to pick flesh off the deceased’s bones. This bizarre ritual
continued for some ten months after which he collected, packaged and labelled
the bones and kept them until they were eventually handed over to police.
Farrington gave police a full confession statement detailing how he had
committed the offence.

157. At the trial, the defence called psychiatrist, Dr. Michael Neville with a view to
establishing that at the time of the killing Farrington had been suffering from
diminished responsibility within the meaning of the Penal Code. Dr. Neville told
the jury that at the time of the murder, Farrington was suffering from anti-social
and borderline personality disorders and paraphilia, namely a fixated
pedophiliac sexual response caused by arrested emotional development. In Dr.
Neville’s opinion, the abnormality impaired Farrington’s mental responsibility for
his actions. He also told the jury that the impairment was “not total, but, more
than minimal, not trivial”. Dr. Neville also found Farrington’s intelligence to be
above average to excellent and was of the opinion that he knew right from
wrong.

158. The Crown sought to contest Dr. Neville’s medical opinion by adducing the
medical evidence of psychiatrist, Dr. Timothy Barrett who, like Dr. Neville, had
examined Farrington whilst in custody following his charge and prior to the trial.

159. Dr. Barrett told the jury that it was his opinion that at the relevant time,
Farrington knew right from wrong and had not been suffering from any severe
psychiatric disorder. However, he was of the opinion that Farrington had traits of
anti-social, borderline and possibly histrionic personality disorders which led to
maladaptive thought patterns, possible maladaptive conclusions and poor
choices. In his view, this condition had not impaired Farrington’s mental
responsibility for his action in killing the deceased and there was no causal link
between his condition and the killing.
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160. On appeal against his conviction for murder, Counsel for Farrington complained,
inter alia, about aspects of the judge’s directions to the jury on the issue of
diminished responsibility which, it was contended, in effect, had withdrawn the
issue from the jury rendering the verdict unsafe and against the weight of the
evidence.

161. Once again, in keeping with dicta in the English authorities on the role of the jury
and what has to be established by the defence when the issue of diminished
responsibility comes into play at a trial, the Court of Appeal in Farrington
explained the matter the following terms:

“36. The real issue for the jury in a case where the issue of
diminished responsibility is raised is to consider whether on
the factual and medical evidence available to them, they think it
more probable than not that an accused person was suffering,
not from a severe form of abnormality of the mind, but from
such abnormality of the mind as “substantially” not minimally,
impaired his mental responsibility for his physical acts even
though those acts may have been planned and executed by the
accused person.”[emphasis added]

162. After a review of the medical evidence and the trial judge’s directions to the jury
in relation to diminished responsibility, the Court found that it had been
incumbent on the judge to remind the jury of the fact that Farrington had been
admitted to a psychiatric facility on two previous occasions where he had met
the deceased and commenced their relationship. Additionally, the Court found
that the judge had failed to remind the jury of the evidence which both
psychiatrists had given to the effect that Farrington had been suffering from a
disordered personality at the time of the killing. Furthermore, as the law of
diminished responsibility had to be explained in relation to those facts, among
others, the Court was satisfied that there had been misdirections on the facts as
well as on the law.

163. In the end, the Court of Appeal allowed the appeal and reduced the appellant’s
conviction for murder to manslaughter by reason of diminished responsibility
and substituted a sentence of life imprisonment for the death sentence which
had been imposed.

164. Finally, in Prince Hepburn v Regina SCCr. App No. 79 of 2013 the appellant
was convicted of the murder on 7th April 2011 of his lady-friend whom he had
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brutally chopped to death multiple times with a cutlass in the kitchen of the
apartment where they both lived.

165. The Crown’s case was that when police arrived at the scene on the same day of
the murder, Hepburn had come out of the apartment and told police before
caution: “I spent over a million on this woman. I left my wife for her and she
gone scheme on me. I couldn’t live with that, I had to kill her.”

166. The Crown adduced evidence from Dr. Deidrick Bowe who testified that whilst
serving as a senior house officer at the Princess Margaret Hospital on the same
day of the homicide, he had seen Hepburn who had been referred to him for
attempted suicide. Dr. Bowe told the jury that Hepburn had told him that he had
suspected that his girlfriend had been cheating on him but that she had
repeatedly denied it. Hepburn also told him that he had confronted the deceased
with his suspicions while they were watching television and she had said
something which infuriated him and he went for the cutlass and started to chop
her and had killed her. Hepburn told the witness that he knew he had killed her
because for the amount of chops that she had got nobody could survive.

167. The Crown also adduced evidence of the crime scene photographs including the
photographs of two cutlasses, one in the bathroom and one in the kitchen. The
cutlass in the bathroom had written on both sides the words “cheater” and “liar”;
while the one found in the kitchen had the words: “You are next, George
Sawyer” written on one side and “that is what cheaters get” on the other.

168. At the trial, the defence sought to establish that Hepburn had been suffering
from diminished responsibility within the meaning of section 305 of the Penal
Code. To this end, the defence called psychiatrist Dr. Michael Neville who
testified that having seen and interviewed Hepburn on two occasions
approximately one year and 4 months following the incident. Dr. Neville told the
jury that had concluded that Hepburn had developed a depressive illness as a
result of the information he had received and that his thinking on that day was
irrational and that this substantially affected his responsibility for what
happened.

169. On appeal, the Court of Appeal rejected Counsel for the appellant’s contention
that as the Crown had not led evidence to contradict or rebut the expert medical
evidence given by Dr. Neville who concluded that Hepburn had been
substantially impaired at the time of the homicide, the trial judge had erred in not
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withdrawing murder from the jury and directing them to accept the medical
report and to return a verdict of manslaughter due to diminished responsibility.

170. The Court of Appeal also rejected Counsel for the appellant’s further contention
that Hepburn’s conviction was against the weight of the evidence and that no
reasonable jury having regard to the surrounding circumstances could have
convicted Hepburn for murder.

171. After a review of relevant authorities, including Bailey, Walton, Kiszko,
Roberts and Sanders (above) the Court was satisfied that the medical
evidence in the case had not been unequivocal and that there were other facts
and circumstances adduced in the evidence as a whole which could cast doubt
on it.

172. In upholding Hepburn’s conviction for murder, the Court of Appeal reasoned as
follows:

“[30] On the facts of this case the jury was clearly entitled to
consider all of the evidence in addition to the medical evidence
in arriving at their verdict. The issue of diminished
responsibility was one for the jury and like all other facts had to
be determined by the jury. This is clearly a case within the
principle set forth in the second limb of Leonard John
Saunders (supra).

[31] The learned judge was therefore correct in law not to take
away the verdict of murder from the jury. Having regard to the
law and all the circumstances, including the medical report, we
are unable to say that no jury properly directed could have
reached the conclusion that the appellant was guilty of murder
instead of manslaughter. The verdict was reasonable and fair
on the facts.

[32] On the evidence as a whole the jury was entitled to reach
the verdict of murder. Accordingly, there is no legal basis for
us, as an appeal court, to disturb the verdict. We therefore
dismiss both Ground 1 and 2 of the appeal which are two sides
of the same coin.” [emphasis added]

173. Most recently, in a very useful decision of the Privy Council on appeal from
Trinidad and Tobago, the Board in Robinson v. The State [2015] UKPC 34,
quashed Robinson’s conviction for murder and substituted a conviction for
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manslaughter on the grounds of diminished responsibility being satisfied, inter
alia, that the law of diminished responsibility in Trinidad corresponded so far as
material to the case in the same form as it had in England and Wales in 1957
when the concept was introduced.

174. Robinson was arraigned and tried in 2009 for the 2002 murder of a security
guard inside a pharmacist’s shop in Tacarigua, Trinidad and Tobago. At that
time, he had been living in an abandoned house and wandering the streets,
unkempt and disheveled as a destitute. He was known to the proprietor of the
shop for many years as “Tony” or “Psycho”. On the day in question he had
entered the shop and following an altercation with the guard had struck him on
the back of the head with a metal bar.

175. At the trial, the defence called two psychiatrists who told the jury that in their
expert view Robinson had been affected at the time of the offence by an
abnormality of mind, namely schizophrenia which had substantially impaired his
mental responsibility for his acts. The evidence was that he had a long history of
schizophrenia and had been admitted to a mental institution on at least five
previous occasions.

176. The prosecution in Robinson adduced no medical or other evidence to
contradict the conclusions of the defence experts, but had instead sought to
challenge the findings of the experts through cross-examination in various ways.

177. The propriety of the prosecution taking such a course of action in these types of
cases was very helpfully discussed by the Privy Council in the course of its
Judgment. At paragraph 10 of the Judgment delivered by Lord Hughes, the
Board explained that while there was nothing necessarily wrong with such an
approach if there is a proper basis for it, care is required to avoid the jury being
left with the impression that an exploratory or speculative line of questioning by
the prosecution had a valid basis in psychiatry or otherwise, when it has not.

178. Their Lordships further pointed out that where the prosecution opted to
challenge the medical evidence through cross-examination rather than calling its
own evidence, this approach imposed a particular duty on the trial judge to avert
any risk of the jury being left with the impression that a line of questioning had a
valid basis in psychiatry, especially if it was unfounded and to ensure that the
jury grasps the real issue(s) which it had to determine.



51

179. Their Lordships then conducted a careful review of the evidence, examined the
prosecution’s closing address to the jury and the manner in which the evidence
had been analyzed for the jury during the judge’s summing-up.

180. The Board ultimately found that taken overall, the combination of the cross-
examination of the doctors, the prosecution’s closing speech and the manner in
which the issue of diminished responsibility had been left to the jury in the
judge’s summing-up rendered the conviction unsafe. The Board further found
that between them, these matters had deprived the jury of the help it needed in
focusing on the real issue(s) and in putting aside irrelevant considerations raised
during cross-examination.

181. Based on the foregoing review of the relevant authorities on the law of
diminished responsibility, the following general observations may be made:

(i) Where the defence of diminished responsibility is rejected by the jury and
the jury’s verdict is appealed, each case has to be considered on its own
peculiar facts and circumstances having regard to the state of the
evidence as a whole. It is not inevitable that a jury’s verdict of guilty of
murder will be interfered with on appeal and a verdict of guilty of
manslaughter substituted merely because the Crown called no medical
evidence of its own and the medical evidence adduced by the defence
remains uncontroverted at the close of the case;

(ii) As an abnormal mind is as capable of forming an intention and desire to
kill as one that is normal, evidence of premeditation and planning by itself
may not be sufficient to displace or throw doubt on unchallenged,
unequivocal medical evidence of abnormality of mind and consequent
substantial impairment of mental responsibility. [Matheson; Farrington];

(iii) Where the issue of diminished responsibility arises and there are no other
facts or circumstances for the jury to consider, the jury should be directed
that they should accept any unequivocal, uncontroverted medical evidence
favourable to the accused capable of supporting the defence of diminished
responsibility. [Matheson, Bailey, Roberts and Sanders (first limb)];

(iv) Even if the medical evidence adduced by the defence is uncontroverted by
other medical evidence, the jury is entitled to consider the quality and
weight of the medical evidence in the light of the whole of the evidence.
Where the medical evidence is equivocal or not entirely convincing, a jury
may properly refuse to accept it where the other evidence discloses a
factual or evidential basis for such refusal. [Walton];
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(v) Where the issue of diminished responsibility arises and there are other
facts or circumstances for the jury to consider, the jury should be directed
that though the medical evidence may be unequivocal and uncontradicted,
it must be assessed in the light of the other circumstances. [Sanders
(second limb); Prince Hepburn];

(vi) Where the issue of diminished responsibility has arisen and the jury is
determining whether the accused has discharged the onus of proving such
abnormality of mind as substantially to impair his mental responsibility for
his acts, they are entitled (and indeed bound) to consider not only the
medical evidence, but the evidence upon the whole facts and
circumstances of the case. Such other evidence may include; the nature of
the killing, the conduct of the accused before, at the time of and after the
killing and any history of mental abnormality. [Matheson; Bailey; Byrne;
Walton; Sanders(second limb);Prince Hepburn.]

182. Against the background of the applicable statutory provisions and the relevant
authorities on the law of diminished responsibility to which I have just adverted, I
turn to consider the grounds of appeal.

The Appeal

183. In his Amended Notice of Appeal, the appellant raised 4 grounds of appeal as
follows:

1) The learned judge erred in law when he allowed the appellant to be
convicted of murder when he had established on a balance of
probabilities that the verdict should be manslaughter by virtue of
diminished responsibility;

2) The verdict is unreasonable and cannot be supported having regard
to the evidence;

3) The verdict is unsafe and unsatisfactory having regard to the
circumstances of the case;

4) The sentence imposed on the appellant was manifestly harsh and
excessive having regard to the circumstances.

Ground 1 - Did the judge err in not withdrawing the charge of murder from the
jury?

184. On ground 1, Counsel for the appellant, Mr. Ducille contended that Dr. Neville’s
medical evidence was unchallenged or “all one way” in the sense that the Crown



53

had adduced no medical or other evidence to contradict the psychiatric
conclusions he gave in support of the defence of diminished responsibility. In
such circumstances, he contended, the trial judge erred in law in not
withdrawing murder from the jury and thereby effectively placed the appellant at
risk of a murder conviction when the uncontroverted evidence of Dr. Neville was
that he was in all likelihood suffering from diminished responsibility within the
meaning of section 305(1) of the Penal Code.

185. He relied on the case of R v. Brennan [2014] EWCA Crim 2387 where in
delivering the decision of the England and Wales Court of Appeal, Davis LJ
agreed with the view earlier expressed by Aikins LJ on behalf of the Court of
Appeal in R v. Dawood Khan [2010] 1 Cr. App. R. 4 that in principle a judge
would, in “very exceptional” or “very rare” cases where the defence of
diminished responsibility was raised by the defence but contested by the Crown,
be entitled to withdraw the charge of murder from the jury at the close of the
evidence.

186. At paragraph 64 of Brennan the Court stated as follows:

“[64] We respectfully agree with the statement in Khan that the
court does have power to withdraw a charge of murder from the
jury, in such a context, at the close of the evidence. That is a
reflection of Galbraith principles (see Galbraith (1981) 73 Cr
App. R. 124: which principles are themselves, in one sense, an
application of the fundamental principle that juries may only
properly convict on evidence capable of justifying a conviction
and a qualification of any asserted general principle that all
criminal trials must be left to be decided by a verdict of the
jury.”

187. At paragraph 65 of Brennan, the Court reviewed an article by Professor
Ormerod who reviewed the 2009 amendments to section 2 of the Homicide Act
and conducted a close review of the authorities from Matheson to Khan and
suggested that it was only where the medical evidence supporting the defence
of diminished responsibility was uncontroverted and there was no other
evidence rebutting diminished responsibility that murder ought to be withdrawn
from the jury. While agreeing with Professor Ormerod’s suggestion that in such
a scenario murder should be withdrawn from the jury, the English Court of
Criminal Appeal, however, concluded that, that suggestion was too prescriptive
in that there might be other facts and circumstances which looked at in the



54

round may at least be capable of rebutting the defence of diminished
responsibility.

188. At paragraph 66, the Court expressed the following opinion which has doubtless
formed the basis for ground 1 of this appeal:

“66. It is therefore, in a diminished responsibility case where
the expert evidence is uncontradicted, to be left to the
evaluation by the trial judge of all the circumstances of the
case, where an application to withdraw the case of murder is
made at the close of evidence. The judge will assess the
position in the light of the uncontroverted expert evidence and
in the light of any other evidence. It at all events seems
unprincipled in cases of this type, where an application to
withdraw is made, that murder should be left to the jury simply
and solely because the prosecution wants it to be. A charge of
murder should not be left to the jury if the trial judge’s
considered view is that on the evidence taken as a whole no
properly directed jury could properly convict of murder.”
[emphasis added]

189. Ultimately in Brennan, and notwithstanding that the defence had not applied to
the judge at the close of the evidence for the charge of murder to be withdrawn,
the Court (applying an approach said to have been gathered from the authorities
and expressly placing the case in the context of section 2 as amended in 2009)
determined that Brennan’s murder conviction was not safe and had to be
quashed. It accordingly allowed the appeal and substituted a verdict of
manslaughter by reason of diminished responsibility.

190. At the hearing of the appeal, Miss Barnett for the Crown submitted that reliance
ought not to placed on Brennan which was decided against the background of a
definition of diminished responsibility under s. 2 of the 1957 Act (as amended by
s. 52 of the Coroners and Justice Act, 2009) which has no application in this
jurisdiction. She also drew attention to the following rule of practice laid down by
the Court of Criminal Appeal almost 60 years ago in Matheson in which Lord
Goddard C.J. stated:

“…this is a convenient opportunity for laying down a rule of
practice in cases where a defence of diminished responsibility
is raised. The judges of this court have resolved that a plea of
guilty to manslaughter on this ground should not be
accepted….The issue must be left to the jury just as the issue
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must be if the defence is insanity. It may happen that on an
indictment for murder the defence may ask for a verdict of
manslaughter on the ground of diminished responsibility and
also on some other ground such as provocation. If the jury
return a verdict of manslaughter the judge may and generally
should ask them whether their verdict is based on diminished
responsibility or on the other ground or both.”[emphasis added]

191. Apart from the foregoing extract, the other dicta which I earlier highlighted from
the decided cases on diminished responsibility as defined by section 2 of the
Homicide Act, 1957, particularly, Matheson, Byrne and Lloyd all establish that
questions concerning the extent or degree of the abnormality of mind and
whether it substantially impaired the appellant’s mental responsibility for doing
the killing, are issues for the jury to determine and are not for the doctors.

192. Furthermore, and as I have already pointed out at paragraph 93, on the
authority of Matheson, the law as applied in numerous cases since is that
where (as in this case) there is on the evidence as a whole, evidence of the
conduct of the accused before, at the time of and after the killing, these are
relevant facts and circumstances which it is for the jury (not the judge) to
consider in determining whether the accused has discharged the onus of
proving such abnormality of mind as substantially to impair his mental
responsibility for his acts.

193. Apart from Brennan and Khan, both of which were decided in the context of an
amended definition of diminished responsibility which does not apply in this
jurisdiction, I have been referred to no authority which directly supports the
appellant’s contention that a trial judge may properly withdraw murder from the
jury merely because the Crown has failed to call its own expert evidence to
rebut or contradict the medical opinions given by the psychiatric experts called
on behalf of the defence. In my view, the appellant’s contention in ground 1
runs counter to the premise which underlies most, if not all, of the decided cases
on diminished responsibility as defined by section 2 of the Homicide Act, 1957
which all seem to suggest that the question whether the accused has
discharged the onus of proving that he was in fact suffering from diminished
responsibility is to be determined by the jury.

194. Furthermore as recently as July 2015, at paragraph 21 of their Judgment in
Robinson (a case where the law of diminished responsibility in Trinidad and
Tobago corresponds to s. 2 of the 1957 Act before its amendment) the Privy
Council underscored once again, the principle, already well established in the
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decided cases, that the issue of “substantial impairment” is a jury question. Their
Lordships expressly declined to investigate the circumstances (if any) in which
(as was contended) a trial judge would be justified in withdrawing murder from
the jury in circumstances in which there is psychiatric evidence going to
diminished responsibility “on one side only”.

195. In the absence of higher authority and particularly in the light of the Board’s
observations in Robinson to which I have just referred, I am not prepared to
accept as a matter of principle that it will ever be appropriate for a trial judge,
following his own evaluation of the medical evidence called in support of the
defence of diminished responsibility at the end of the case, to withdraw murder
from the jury and to himself decide an issue (which the authorities all show) is
exclusively one for the jury, simply on the basis that the Crown did not adduce
its own medical or psychiatric evidence to contradict the conclusions of the
defence experts.

196. Notwithstanding that the Crown did not call its own expert evidence to contradict
the conclusions advanced by Dr. Neville for the defence, I am satisfied that at
the close of the defence case in the court below, the evidence adduced by the
defence (though vague and unconvincing) was enough to discharge the burden
of proof thrown on the appellant by section 305(2) of the Penal Code.
Consequently, there was sufficient evidence before the jury, from which the
judge could (as he did) place the issue of diminished responsibility before the
jury for their consideration.

197. In the circumstances, I am satisfied that this ground must fail.

Issues 2 and 3 – Is the verdict unreasonable, against the weight of the evidence
and/or unsafe and unsatisfactory?

198. Grounds 2 and 3 challenge the reasonableness of the jury’s verdict based on
the evidence and the safety of the conviction in the light of the evidence as a
whole. The challenges may be conveniently considered together.

199. In urging both grounds before us, Counsel for the appellant, Mr. Ducille sought
to convince us that based on the medical evidence which the defence had
elicited through defence expert, Dr. Michael Neville at the trial, the defence had
succeeded in establishing by uncontroverted medical evidence that at the time
of the killing, the appellant had more likely than not been suffering from
diminished responsibility as defined by section 305(1) of the Penal Code. In the
absence of any medical evidence to the contrary the jury’s verdict, he
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contended, was unreasonable, against the weight of the evidence and the
appellant’s conviction for murder unsafe and unsatisfactory.

200. Dr. Neville’s medical diagnosis was that in the weeks leading up to the shooting
and at the time of the offence, the appellant had been suffering from a mental
disorder known as depressive illness which, in his view, had been brought on by
what he said was a biochemical imbalance resulting from a depletion or lack of
the chemicals in the brain which assist in passing messages around the brain
and which caused disturbances in a person’s ability to think logically. The
condition, he said, had been exacerbated by the appellant’s excessive drinking.

201. The witness further stated that the appellant had been obsessing far too much
about things, had not been sleeping or eating and had been developing illogical
thoughts. Dr. Neville concluded his evidence-in-chief with his expert opinion
“that at the time of the incident, because of this illness, …that had affected his
responsibility. His ability to interpret what was happening and the ability, if you
like, to fully comprehend his actions.”

202. As indicated earlier, the Crown led no medical or other evidence to rebut Dr.
Neville’s diagnosis of depressive illness, but instead opted to challenge his
professional conclusions and expert opinion through cross-examination. In their
view, Dr. Neville’s diagnosis was severely undermined by the evidence of
Hubert McIntosh. Counsel for the respondent submits that when Mr. McIntosh’s
evidence is viewed with that of Dr. Neville it is clear that in the weeks leading up
to the time of the shooting, the appellant’s mood and positive outlook on life was
completely inconsistent with what he told Dr. Neville and on which Dr. Neville
based his diagnosis. Miss. Barnett further contended that it appeared from their
respective testimonies that Mr. McIntosh and Dr. Neville were describing two
different people. The inference which could be drawn from this inconsistency
being that the appellant had made up the information he supplied to Dr. Neville
in order to facilitate his defence.  Dr. Neville explained that he while he had not
used an objective test to determine that the appellant had been suffering from
depression at the time of the incident, he had relied on his experience and
medical accuracy to make a diagnosis.

203. The respondent also argued that the diagnosis of Dr. Neville, based solely on
two interviews with the appellant, was further diminished by the fact that
evidence was not led from the appellant or any of his family members who could
provide direct evidence to support Dr. Neville’s diagnosis. At the trial, the Crown
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prosecutor, Ms. Gardiner challenged the correctness of Dr. Neville’s diagnosis
on the basis that it had been made several months after the shooting.

204. In answer to the prosecutor’s question as to the margin of error of a diagnosis
which was based on what the appellant had told him, Dr. Neville stated that the
totality of his work in psychiatry was based on what people told him. He
conceded that just as in other areas of the medical profession there would
probably be scams, but reiterated that diagnoses had to be made based on
what people told you.

205. In my view, many of the observations which their Lordships made between
paragraphs 10 through 15 of their decision in Robinson about the
unsatisfactory manner in which the psychiatric evidence had been adduced both
in his evidence-in-chief and subsequently challenged during cross-examination,
can similarly be made of the evidence which Dr. Neville gave at the trial.

206. In the first place, it does not appear from the transcript that Dr. Neville prepared
a medical report of his findings and even if he had, it was not put into evidence
by the defence at the trial. Additionally, as in Robinson, the psychiatric
evidence was not elicited in a sequential manner with an eye on section 305(1)
of the Penal Code so as to explain for the benefit both of the judge and the jury
how Dr. Neville’s diagnosis of depressive illness was an abnormality of mind
which had more than likely than not substantially impaired the appellant’s mental
responsibility for the killing.

207. Quite astoundingly, the expression “abnormality of mind”, a crucial element of
the legal definition of diminished responsibility found in section 305(1) and
explained in Byrne (above), was never once mentioned in Dr. Neville’s
evidence-in-chief. Indeed, the expression was only introduced by the Crown
prosecutor during cross-examination when Dr. Neville was expressly asked
whether the appellant had been suffering from an “abnormality of mind” and
further asked to explain what the expression meant.

208. The jury then heard the following testimony at page 161 lines 26 through 32 and
page 162 line 1:

“Q. Did he have an abnormality of mind?”

A. Yes, in my opinion he did.

Q. And what do you understand abnormality of the mind to
mean?
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A. That means he wasn’t thinking straight. His thinking and
logic was disordered.” [emphasis added]

209. In answer to a specific question by the trial judge who adverted Dr. Neville’s
attention to the medical terminology found within the legal definition of
diminished responsibility found in the Penal Code and asked for his assessment
of the appellant’s condition in the context of the definition, Dr. Neville gave the
following response:

“THE WITNESS: It’s my opinion that depressive illness is a very
real bio-chemical imbalance. It’s a very real mental illness of
the mind. It’s accepted as such throughout the world. It’s not
just my opinion, but all the major Psychiatric Associations all
over the world have ascribed or given DSM, IDV-9, and all the
rest of the world classifications. And in my opinion, the illness
was of such severity that would indeed have affected his
responsibility….” [emphasis added]

210. In answer to a further inquiry from the judge about the onset of the illness, Dr.
Neville gave the following further explanation:

“THE WITNESS: Once it starts, it feeds off itself. Because the
more you obsess about whatever it is that you are worrying
about the more the imbalance is triggered. And so the more
you are thinking, obsessing worrying, the worse the illness
gets. In his case, alcohol also made it worse, because alcohol
is a depressant. So he was, if you like, doing the worst possible
thing for his depression. That made it worse. Which to my
mind, led to his making some very illogical decisions.”
[emphasis added]

211. As to the “inherent cause” or etiology of the appellant’s condition, another
important aspect of the definition of diminished responsibility (discussed in
Byrne) which had to be established by the defence for purposes of section
305(1) of the Penal Code, in his evidence-in-chief, Dr. Neville explained the
inherent cause of the appellant’s depressive illness as having been brought on
by what he termed a chemical imbalance. This particular aspect of Dr. Neville’s
diagnosis was not specifically challenged by the Crown during cross-
examination and remained uncontroverted at the close of the defence case.
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212. As to whether the illness had “substantially impaired” the appellant’s mental
responsibility for his acts in doing the killing, Dr. Neville gave the following
conclusion:

“My conclusion was in the weeks leading up to the incident, he
developed this illness, called a depressive illness. And he was
obsessing far too much about things. Wasn’t sleeping, wasn’t
eating, and was developing illogical thoughts. And it was my
opinion that at the time of the incident, because of this illness,
that that affected his responsibility. His ability to interpret what
was happening and the ability, if you like, to fully comprehend
his actions.” [emphasis added]

213. I am satisfied that while Dr. Neville’s evidence was inconclusive and did not go
as far as to say that the appellant’s mental illness had “substantially impaired”
the appellant’s mental responsibility for his actions on the night in question, it is
evident from the totality of his evidence at the close of the case that he in
essence told the jury that in his professional opinion, at the time of the shooting
the appellant had been suffering from an abnormality of mind, namely, a
depressive illness caused by a biochemical imbalance. The illness, he said, had
additionally been exacerbated by the appellant’s heavy alcohol use.
Furthermore, due to the depressive illness which the appellant had developed in
the weeks leading up to the shooting, the appellant’s thinking and logic was
disordered and his illness or abnormality of mind had affected his responsibility,
resulting in his inability to fully comprehend his actions.

214. In the circumstances, at the close of the case in the court below, I am satisfied
that apart from the precise degree of the appellant’s mental impairment and
whether it had substantially impaired his mental responsibility for the killing, the
essential aspects of diminished responsibility set out in section 305(1) of the
Penal Code had been adduced in that there was an expert psychiatric opinion
before the jury, from which the judge could (as he did) place the issue of
diminished responsibility before the jury for their consideration and ultimate
determination in the light of the evidence as a whole.

215. However, as the case law demonstrates, the matter does not stop there. As
pointed out in Walton, and demonstrated at paragraph 181(iv) above, even
where the medical evidence of diminished responsibility adduced by the defence
is uncontroverted by other medical evidence, a jury is entitled to consider the
quality and weight of the medical evidence in the light of the other facts and
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circumstances disclosed on the evidence as a whole. Where the medical
evidence is equivocal or not entirely convincing, the jury may properly refuse to
accept provided that there are other facts and circumstances which can support
the verdict which they reached.

216. In the present case, in addition to Dr. Neville’s medical opinion as to the
appellant’s mental condition at the time of the killing, the jury in the course of
considering the evidence as a whole, would doubtless have considered the fact
(elicited during Dr. Neville’s cross-examination) that apart from Dr. Neville’s
diagnosis of depressive illness in the weeks leading to the incident, the
appellant had had no prior history of depression. The fact that Dr. Neville had,
following his first visit, recommended to the prison doctor that the appellant be
prescribed anti-depressants, but could not recall whether these had actually
been prescribed by the time of his second visit would also not have been lost on
the jury. Other facts and circumstances which the jury could properly take into
account in their deliberations included the appellant’s oral admissions to police
shortly after the shooting and the matters outlined in his written confession
statement which detailed the reasons why and the events which led him to kill
the deceased.

217. Finally, in the light of the evidence of Mr. Hubert McIntosh, a co-worker who
knew the appellant for 15 years and told the jury of the appellant’s positive
mindset in the weeks leading up to the time of the killing, it was not, in my view,
unreasonable for the jury, properly directed, to have found the medical evidence
of diminished responsibility inconclusive and unconvincing and to have refused
to accept it in the light of the other facts and circumstances disclosed in the
evidence as a whole.

218. In light of all of the above it cannot be said that the jury’s verdict is
unreasonable, against the weight of the evidence and/or unsafe and
unsatisfactory. In the premises grounds 2 and 3 are dismissed.

Ground 4 – Is the sentence unduly severe?

219. The appellant contends that the sentence of 28 years and 8 months was harsh
and excessive having regard to the circumstances. With this submission I
cannot agree. In The Attorney General v Larry Raymond Jones et al SCCrim
App Nos. 12, 18 and 19 of 2007 this Court differently constituted provided
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guidelines for the range of sentence for murder and manslaughter. The Court in
that case indicated that a range of 30 – 60 years for murder was appropriate.

220. In the present case the learned judge considered all facts relevant to the case
and began at the lower end of the range with a sentence of 32 years. The
learned judge then factored in the appellant’s time spent on remand, as is
required, and took off of the 32 years the 3 years and 4 months spent.

221. It is well established that an appellate court will not interfere with the sentencing
discretion of the lower unless it can be established that there was an error of
principle or where the sentence was unduly lenient or severe. In my view the
appellant has established neither of these factors; as such the appeal against
sentence is also dismissed.

Disposition and Order

222. For all the foregoing reasons, I agreed that the appeal be dismissed and that the
appellant’s conviction and sentence for murder be affirmed.

____________________________________
The Honourable Ms. Justice Crane-Scott, JA


