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Criminal appeal – Armed robbery –– Directed acquittal - Admission of additional evidence – 

Verdict of armed robbery inconsistent with the evidence - Evidence insufficient to sustain the 

convictions 

In December 2012 Michael Kowalski, his wife Victoria and his mother-in-law were on holiday 

in The Bahamas to celebrate Mr. Kowalski’s 65
th

 birthday. On the morning of the 13
th 

the party 

of three, who were staying at the Sheraton Hotel on Cable Beach, left their hotel room and went 

down to the beach. Mr. Kowalski returned to the room, leaving his wife and mother-in-law on 

the beach. Shortly after his return there was a knock at the door. As Mr. Kowalski was opening 

the door two men pushed it open and forced their way inside, tied him up, blindfolded him and 

searched his room. During their search Mrs. Kowalski returned to the room. A struggle ensued 

between the men and the Kowalski’s but eventually Mrs. Kowalski was able to break free, run to 

the balcony and raise the alarm. During the course of the struggle with the men Mr. Kowalski 

was stabbed. The men ran away, leaving behind a plastic bag containing the Kowalskis’ camera 

and other items they had collected during their search of the room.  
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The appellant, who was wearing an ankle bracelet at the time of the offence, was alleged to be 

one of the men that forcibly entered the Kowalski’s room. Following a trial before a judge and 

jury, he was convicted of armed robbery and causing grievous harm and sentenced to 15 years 

and 5 years, respectively. He now appeals both his convictions and sentences.  

Held: Appeal dismissed; convictions and sentences affirmed.  

The appellant complains that the judge directed the jury to return a not guilty verdict on all 

counts due to the evidence, but he had nonetheless been convicted. However, the judge did not 

direct an acquittal but instead left the question of guilt or innocence for the jury’s determination. 

Another complaint of the appellant was that the judge allowed the Crown to adduce evidence 

from four additional witnesses not listed on the indictment. Nevertheless, no unfairness to the 

appellant was occasioned by the judge allowing the evidence of these witnesses as a notice that 

these witnesses would be called for the prosecution was duly given to the appellant in 

accordance with section 166 of the Criminal Procedure Code.  

The appellant further complained that his conviction for armed robbery should be set aside on 

the basis that the evidence established that no robbery in fact took place. While the particulars of 

the offence of armed robbery alleged that the robbery was of an Ipod and a $4 cash tip, the 

evidence did not reveal that those items were in fact stolen. However, the evidence did reveal 

that Mr. Kowalski’s camera and other items which were found in the plastic bag were stolen and 

therefore the Court, pursuant to section 13A of the Court of Appeal Act substitutes a verdict of 

guilty of armed robbery of Mr. Kowalski’s camera and other items which were appropriated by 

force, but left behind when the intruders fled. Indeed, on the facts of the case the offence of 

armed robbery was complete when the armed intruders took the camera and other items found by 

them during a search of the Kowalski’s hotel room and secured them in the plastic bag which 

they had brought with them for the purpose. It is immaterial that the contents of the plastic bag 

were not carried away. 

Finally, the appellant complains that the evidence was insufficient to sustain the convictions. 

Relative to the conviction for causing grievous harm, the evidence revealed that Mr. Kowalski 

suffered, inter alia, from a deep stab wound to the chest resulting in a punctured lung. In the 

premises, there was ample evidence capable of sustaining the conviction for causing grievous 

harm. 

Corcoran v Anderton (1980) 71 Cr. App. R. 104 considered 

Munroe v R [2000] BHS J. No. 6 considered 
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J U D G M E N T  

 

Judgment delivered by the Honourable Madam Justice Crane-Scott, JA: 

Introduction: 

1. The Appellant was arraigned on VBI#119/5/2013 before Winder, J., and a jury with 

being concerned with another in the offences of armed robbery, attempted murder and 

causing grievous harm. He elected to represent himself at the trial. On 13
th

 February, 

2015, he was unanimously acquitted of the charge of attempted murder, but was 

convicted of armed robbery and causing grievous harm. Following his conviction and 

during the course of his sentencing hearing, he signaled his wish to plead guilty and to be 

sentenced at the same time on a pending indictment VBI#159/7/2013 which charged him 

with housebreaking and robbery.  

 

2. Following his guilty pleas, he was sentenced on 4
th

 May, 2015 on both indictments to the 

following terms of imprisonment, namely: 15 years for the armed robbery; 5 years for 

causing grievous harm; and to terms of 10 years each in respect of the housebreaking and 

robbery counts. All four sentences were ordered to run concurrently. 

 

3. The appellant, who conducted his own appeal, filed a Notice of Appeal on 15
th

 June, 

2015 setting out six (6) grounds as follows: 

 

1) The presiding judge in his summing up in the armed robbery matter told 

jurors to bring a not guilty verdict on all counts due to the evidence. 

2) The presiding judge allowed additional evidence during the case which 

was unfair. 

3) The defendant was brought guilty on armed robbery when the virtual 

complainant stated he wasn’t robbed. 

4) There were conflicting stories by the complainants. 

5) There was insufficient evidence for a conviction. 

6) The sentences on the housebreaking and robbery matter were too harsh 

for a guilty plea on the charges. 

 

4. At the hearing, the appellant abandoned ground 6 and the appeal proceeded on the other 

five grounds. 
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5. Before addressing the various grounds, it will be useful to set out by way of background, 

the respective cases which were led for the prosecution and the defence in the court 

below. 

The Case for the prosecution: 

6. The Crown’s case was that on the 13
th

 December, 2012, the appellant, along with 

another, forced themselves into the hotel room of Michael & Victoria Kowalski who 

were staying at the Sheraton Hotel located on Cable Beach. The Kowalskis were in 

Nassau on a winter vacation along with Mrs. Kowalski’s mother. Their trip also 

coincided with Mr. Kowalski’s 65
th

 birthday celebration. 

 

7. At the trial, Michael Kowalski testified via video link from his home in Pennsylvania. He 

told the jury that on 13
th

 December, 2012 sometime around 9:00 am, he went down to the 

beach with his wife and her mother. Sometime around 11:00 a.m. he returned to his 

room. A few minutes later he heard a knock at the door. On opening the door, he 

observed two young men whom he had previously seen at the hotel.  

 

8. The men overpowered the unsuspecting Mr. Kowalski and pushed their way into the 

room. The taller man told him to cooperate because he had a knife. Both men pushed Mr. 

Kowalski onto the bed. His face was covered with a wash cloth and his hands tied. The 

men searched him and asked him for the combination of the safe. The safe was, however, 

empty as all of the couple’s valuables had been placed in the safe in his mother-in-law’s 

room due to a problem with the safe in their room. The men closed the curtains to the 

room and turned up the volume to the television. They started searching the room and 

asked where the money was. 

 

9. Sometime later Mrs. Kowalski returned to the room. Mr. Kowalski was able to see when 

the shorter man attacked his wife and tried to throw her to the ground. He managed to 

untie his hands and ran towards his wife to protect her. The taller man grabbed him and 

they started fighting. During the fight, the taller of the men swung at Mr. Kowalski with a 

knife in his hand and stabbed him in his chest. He also sustained a number of other 

injuries. His wife was able to run to the balcony where she had screamed for help. The 

two intruders then ran out of the room and made good their escape. Mrs. Kowalski 

testified that a plastic bag containing her husband’s things had been left behind by the 

fleeing men, but that an Ipod shuffle along with $3-$5 that they usually left in the room 

as a tip for the maid, were not in the room after the men left. 

 

10. Mr. Kowalski was taken to the Doctors Hospital where Dr. Sands operated on him. Dr. 

Sands’ evidence was that Mr. Kowalski had suffered from three main injuries. These 
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were: a stab wound to the chest which caused his lung to collapse; a second wound to the 

left thigh and a third injury to the left ring finger which required a partial amputation. 

 

11. The prosecution also adduced evidence from Woman Detective Corporal Moxey. She 

testified that sometime around 12:40 p.m. on the 14
th

 December, 2012 she visited the 

appellant’s residence along with officers Demeritte and Tucker armed with a search 

warrant. A search was conducted of the residence and the appellant was arrested. Later 

that day, sometime around 4:55 p.m., the appellant was taken to the hospital where blood 

was drawn from him. 

 

12. Still later that day, around 10:45 p.m., Detective Corporal Moxey conducted an interview 

with the appellant in the presence of Corporal 876 Toote. She informed the appellant of 

his rights and the allegations before asking him a series of questions. She told the jury 

that the appellant had made responses and she had recorded both the questions and 

answers on an official Record of Interview (ROI) form. She testified that in his responses 

the appellant had informed her that he and his co-accused had visited the Sheraton and 

forced their way into a hotel room where they had held the occupants at bay. He said he 

had struggled with the female while his co-accused had struggled with the male. He said 

he had noticed when his co-accused ran out of the room and that he had seen the male 

victim bleeding.  

 

13. Detective Corporal Moxey also told the jury that after the interview, the appellant had 

agreed to give a written statement and that she had duly cautioned and recorded a caution 

statement (CS) from the appellant who had given the statement voluntarily. Corporal 876 

Toote was also called as a witness for the Crown and gave evidence in similar vein which 

essentially corroborated the testimony which Detective Corporal Moxey had given about 

the circumstances in which the ROI and CS had been taken from the appellant on the 14
th

 

December, 2012.  

 

14. At the trial, the appellant signaled his wish to challenge the admission of the ROI and CS. 

A voir dire was held as the appellant alleged that he had been forced to sign the ROI and 

CS as a result of being beaten by the police. 

 

15. Following the voir dire, the court admitted the statements into evidence before the jury. 

In a detailed ruling, the judge indicated that he had accepted the evidence of the 

prosecution witnesses as truthful, declaring that he was satisfied to the requisite standard 

that both the ROI and the CS were voluntarily given. 

 

16. Detective Constable Percy Patton testified that on the morning of the 14
th

 December, 

2012, acting on instructions he had visited Mr. Kowalski at the Doctor’s Hospital along 
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with a 12 man photo line-up. He told the jury that Mr. Kowalski had circled two males 

shown in the photo line-up at no. 6 and no. 11 as the persons who had robbed him. Under 

cross-examination, he admitted that he was not sure whether the appellant’s picture was 

amongst the photos which he had taken to Mr. Kowalski. Under re-examination he 

admitted that he did not compile the photo line-up. The copies of the photo line-up which 

the witness was shown and identified, were not very clear. Nonetheless, the copies were 

tendered and admitted into evidence as (Exhibit SG-4). At page 353 lines 29-32 of the 

trial record, the judge indicated that the original photo line-up would be substituted at the 

appropriate time.  

 

17. Prior to his arrest, the appellant had been fixed with an electronic monitoring device. 

According to the Crown’s case, the tracking reports generated from the appellant’s device 

placed him at the Sheraton Hotel on Cable Beach on the day of the incident. Ms. Shanite 

Barry, an employee of Integrated Commercial Services, the agency which operated the 

electronic monitoring program, was called as a prosecution witness. She gave the 

necessary evidence about the several GPS locations transmitted from the device worn by 

the appellant, which placed him inside the Sheraton hotel between 10:44 a.m. and 1:45 

p.m. on the day in question. 

The Case for the Defence: 

18. The appellant gave sworn testimony and called no witnesses. He told the jury that on 13
th

 

December, 2012 he met a female friend on Bay Street and had gone to a beach on Cable 

Beach just off the Sheraton resort. He then proceeded to the Sheraton resort with his 

friend. Whilst there, he met the group that she had come in with and spent a couple hours 

there. According to his version of events, after spending time with his friend at the hotel, 

he left to meet with his mother and uncle to go and pick palm trees from the airport strip. 

 

19. The appellant said he had then returned home with his mother after stopping for 

something to eat. While inside the house he had heard the screeching of tyres. He looked 

out the window and saw police officers all over the yard. As he went to his mother’s 

room to tell her that the police were in the yard, the door to their house was kicked open. 

The police officers searched the house and told his mother that he was being taken into 

custody for armed robbery which had occurred that day. The appellant told the jury that 

his mother told the police that they had just got back home. He said he was in shock and 

was taken to the Cable Beach police station where he was visited by attorney Nathan 

Smith who left his business card that was attached to the detention record. 

 

20. According to the appellant, early the next morning he was taken to the Central Detective 

Unit (CDU). Whilst there, he had consented to giving blood. Officers took him to the 

hospital where blood was drawn from him. Later that evening he was taken into an 
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interview suite at the CDU where he was beaten and forced to sign some papers. 

Inspector Maycock slapped him, pointed a 9 mm at him and hit him on the hip with a 

baseball bat. Cpl. Sterling Knowles assisted Inspector Maycock with the beatings and 

placed a fish bag over his head to suffocate him. A constable, who was also there, took a 

black taser and tased him on his private area. The appellant was then charged. Upon his 

admission to the prison he had seen the doctor and told him of his complaints. 

 

21. I turn now to examine the appellant’s grounds of appeal. 

Ground 1 – Whether the judge directed an acquittal? 

22. The appellant’s complaint was that the trial judge had instructed the jury to return a not 

guilty verdict on all counts due to the evidence, but that he had nonetheless been 

convicted. Having searched the entirety of the judge’s summation not only have I found 

no such direction, but quite to the contrary, as Counsel for the respondent, Mrs. Nixon 

pointed out, at page 456 (lines 10-16) the learned judge correctly told the jury to return a 

separate verdict on each count and that in order to do so, they had to decide whether the 

prosecution had proved its case in relation to each of the three counts on the indictment.  

 

23. Later in his summation, at page 483 (lines 7-18) the learned trial judge instructed the jury 

in the following terms: 

 

“…It is only if you have rejected the case of the accused and 

are still satisfied so that you feel sure that the prosecution has 

proven its case, that you may convict the accused. A person 

may not be convicted or cannot be convicted on the weakness 

of his case, but only on the strength of the case for the 

prosecution. I will again remind you, the accused need not 

prove his innocence. You presume that. The prosecution must 

prove the case against the accused so that you’re left with no 

reasonable doubt as to his guilt. If you fail to do that, you must 

acquit.” 

 

24. It is obvious that the judge did not direct an acquittal on all counts, but instead left the 

question of the appellant’s guilt or innocence on each count for the jury’s determination. 

There is absolutely no merit in ground 1 which fails. 

Ground 2 – Admission of additional evidence during trial which was unfair 

25. On this ground, the appellant complained that during the trial the judge permitted the 

Crown to adduce evidence from additional witnesses not listed on the back of the 

voluntary bill of indictment (VBI#119/5/2013) which was unfair to him. The additional 
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witnesses complained of were Inspector Ezra Maycock, Corporal Sterling Knowles, Dr. 

Hastings Johnson and Miss. Shanite Barry. 

 

26. In her submissions in reply, Counsel for the respondent, Mrs. Nixon explained that during 

the trial the appellant had objected to the ROI and CS being admitted into evidence 

before the jury on the basis that both statements had been extracted by force by Inspector 

Maycock, Corporal Knowles and others.  She explained that as a result of the appellant’s 

specific allegations against these two police officers they had been called along with the 

prison doctor, Dr. Johnson during the voir dire and again at the trial before the jury.  

 

27. Mrs. Nixon indicated that prior to the start of the trial, the appellant had been served with 

a notice of additional evidence with respect to Dr. Hasting Johnson. She referred to page 

3 (lines 9-12) of the record which confirmed that the appellant had been given a copy of 

the doctor’s report and had specifically requested to be provided with a copy of a diagram 

which had initially been missing from the report.   

 

28. In relation to the appellant’s complaint about the additional evidence given by the witness 

Shanite Barry, Mrs. Nixon referred us to portions of the record (viz: pages 279, 280 and 

284-286) which showed that during the trial discussions had been held between the 

prosecutor, the appellant and the judge respectively, regarding the evidence which was 

intended to be given about the tracking reports generated from the electronic monitoring 

device.  

 

29. She submitted that the appellant had been given reasonable notice of the evidence to be 

adduced by the various additional witnesses as required by section 166 of the Criminal 

Procedure Code Act, Ch. 91 and had neither been ambushed, nor taken by surprise. More 

importantly, he had suffered no prejudice or unfairness. 

 

30. Section 166 of the Criminal Procedure Code Act, speaks for itself and provides: 

“166. No witness who has not given evidence at the preliminary 

inquiry shall be called by the prosecution at any trial unless the 

accused person has received reasonable notice in writing of the 

intention to call such witness.  

Such notice must state the witness’s name and give the 

substance of the evidence which he intends to give. It shall be 

for the court to determine in any particular case what notice is 

reasonable, regard being had to the time when and the 

circumstances under which the prosecution became acquainted 

with the nature of the witness’s evidence and decided to call 

him as a witness:  
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Provided that when, under the provisions of section 120 of this 

Code, the plan of a surveyor or the report of a medical 

practitioner or analyst has been tendered at the preliminary 

inquiry it shall not be necessary for the prosecution to give 

notice of the intention to call any such surveyor, medical 

practitioner or analyst as a witness at the trial of the 

information. [Emphasis added] 

   

31. Having reviewed the appellant’s complaints regarding the admission of the evidence of 

the four additional witnesses, I am satisfied that no unfairness to the appellant was 

occasioned by the judge allowing the evidence of these four witnesses to be adduced by 

the Crown.  

 

32. Firstly, it is clear from the record that the only reason why it became necessary for the 

prosecution to call officers Maycock and Knowles and the prison doctor, Dr. Johnson to 

give evidence was because of the allegations which the appellant himself intended to 

make about police brutality. Pages 3 to 7 of the record reveals that the appellant signaled 

his complaint about police brutality and his intention to object to the admission of the 

ROI and the CS in a pre-trial discussion held with the judge and the prosecutor on 2
nd

 

February, 2015.  

 

33. A notice that these three witnesses would be called as witnesses for the prosecution was 

duly given to the appellant in accordance with section 166 of the CPC; in any event, the 

appellant was aware that they would be called prior to his arraignment and the 

commencement of the trial on 3
rd

 February, 2015. 

 

34. All three witnesses then gave evidence in the voir dire on 4
th

 February, 2015 and were 

each cross-examined by the appellant. Following the judge’s ruling on the voir dire and 

the admission of the ROI and CS into evidence on 6
th

 February, 2015, Dr. Johnson and 

Corporal Knowles again testified before the jury on 9
th

 February, 2015, while Inspector 

Maycock’s evidence was adduced before the jury on 11
th

 February, 2015. The appellant 

once again cross-examined all three witnesses asking questions and putting his various 

suggestions to each witness. The appellant made no objections in the court below either 

about the unreasonableness of the notice which was given or about the unfairness of the 

proceedings. I am satisfied that procedures required by the CPC for the calling of these 

three witnesses were duly complied with, that the appellant was given reasonable notice 

and that no prejudice or unfairness to the appellant occurred during the trial by reason of 

their having been called.   

 

35. I turn next to the appellant’s complaint about the admission of the evidence of Shanite 

Barry. Page 280 (lines 23- 30) of the record confirms that Notice of Additional evidence 
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in relation to the evidence to be adduced from Shanite Barry had been given to the 

appellant as required by section 166 of the CPC on the morning of 6
th

 February, 2015. 

The record also confirms that on 6
th

 February, 2015 (which is a full five (5) days prior to 

the 11
th

 February, 2015 when Shanite Barry was called to testify before the jury) the 

appellant had also been in possession not only of the relevant tracking report covering the 

period of the robbery in the morning hours of the 13
th

 December, 2012 to be relied on by 

the Crown, but also of a second tracking report (which he had specifically requested) 

covering the time-frame between 10 p.m. on the 14
th

 December, 2012 and the morning 

hours of the 15
th

 December, 2012. I am therefore satisfied that the statutory requirements 

for the calling of the additional witness, Shanite Barry were also complied with; that the 

appellant was given reasonable notice of the evidence to be adduced from her and that no 

prejudice or unfairness to the appellant occurred during the trial.    

 

36. For all the foregoing reasons, there is absolutely no merit in ground 2 which accordingly, 

fails. 

Ground 3 – the verdict of armed robbery is inconsistent with Mr. Kowalski’s evidence that 

he wasn’t robbed  

37. On this ground the appellant complained that his conviction for armed robbery should be 

set aside on the basis that the evidence established that no robbery in fact took place. He 

drew the court’s attention to (page 35 lines 6 through 17 of the record) and to Mr. 

Kowalski’s answers to specific questions put to him in cross-examination in the court 

below: 

“Q. What all did the men took? 

A. I don’t think they left the room with anything. My 

understanding is they left behind everything that they had 

tried to steal because it was recovered by the police. The 

articles they had tried to steal were in there in a bag that they 

brought in and when we inventoried the bags that they 

brought in, we weren’t missing anything.  

Q. You never had to report anything missing?  

 A. Well, it was only because the men weren’t able to get the 

bag of material and valuables that they intended to do, out of 

the room.”  

38. Counsel for the respondent, Mrs. Nixon pointed out that while the evidence of both Mr. 

and Mrs. Kowalski was that the men had fled leaving behind a bag containing the items 

which they had intended to steal, Mrs. Kowalski’s evidence was that a small Apple Ipod 

shuffle along with a tip of approximately $3 to $5 which they left for the maid were both 
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missing from the room after the men had left. She adverted our attention to the following 

portions of Mrs. Kowalski’s testimony located at pages 54 (lines 26-32) and 55 (lines 1-

11) of the record: 

“Q. After the men left you said nothing was taken?  

             

A. There was a white plastic bag left behind that had some 

things of my husband’s in it and also we were missing a small 

Ipod shuffle that I use to work out with, but I couldn’t say they 

were taken. There was a tip for the maid that we left every day, 

they weren’t there in the room. I couldn’t say they were gone, 

but they they weren’t in the room after they left. 

Q. How much money it was?                

A. Typically we leave $3 to $5 a day. I don’t remember what it 

was that day.   

Q.  So $3 to $5 was missing along with an Ipod Shuffle you 

said?                          

A. It’s called an Ipod Shuffle. It’s a very little Apple device that 

you load a playlist on and strap it to your arm and listen to 

music when you workout. 

Q. So those were missing?                                                                                           

A. That was missing, yes. That’s gone.”  

39. Mrs. Nixon submitted that at page 453 the learned judge had instructed the jury on the 

elements of the offence of armed robbery; and at page 481(line 32) through page 482 

(lines 1-5) had further directed the jury that as most of the items which the intruders had 

intended to take from the Kowalskis had been left in the room when the two men had 

fled, they had to be satisfied that the items charged in the indictment were taken before 

the charge of armed robbery could be made out. Counsel for the respondent drew our 

attention to the fact that at page 482 (lines 6-10) the judge had also given the jury 

directions in relation to the alternative offence of attempted armed robbery if they were 

not satisfied that the items mentioned in the indictment were taken.  

 

40. The relevant portion of the learned judge’s direction on attempted armed robbery reads as 

follows: 

“If you are not satisfied that the items were taken, you may 

instead convict of attempted armed robbery, once you are 

satisfied that sufficient acts were done by the two men to carry 

out the intention to rob Michael Kowalski.” 
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41. At the start of the trial, the appellant was arraigned on count 1 with armed robbery 

contrary to section 339(2) of the Penal Code, Ch.84. The particulars of the offence 

charged that he, on Thursday, the 13
th

 of December, 2012, at New Providence being 

concerned with others and armed with an offensive instrument, to wit a knife, robbed 

Michael Kowalski of one Ipod and charger valued at $350 and $4 cash, the property of 

Michael Kowalski. 

 

42. The evidence established that two men one armed, with a knife, forced their way into the 

hotel room occupied by Mr. and Mrs. Kowalski. After overpowering Mr. Kowalski inside 

the room, one of the men told him to cooperate with them if he didn’t want to get hurt. 

The men pushed him onto the bed, searched his pockets, asked for the combination to the 

safe and made repeated demands for money. One of the intruders also mentioned that he 

had a knife, placing Mr. Kowalski in fear and resulting in his decision to cooperate and to 

offer no resistance. The men searched under the mattress, rifled through the dresser 

drawers and closets and cut open the Kowalski’s luggage. The men settled down to wait 

for Mrs. Kowalski’s return but in the meantime, they packed a white plastic bag with a 

camera and other items belonging to Mr. Kowalski which they had collected and which 

they had intended to take with them. 

 

43. After Mrs. Kowalski returned to their room, she was herself accosted by one of the men. 

An intense struggle then ensued between Mr. Kowalski and the other man. In the melée, 

Mrs. Kowalski managed to escape and raised the alarm causing the men to flee. In all the 

confusion, they left behind the white plastic bag they had packed with all the items which 

they had taken up and intended to steal. 

 

44. It is clear that when the intruders searched the Kowalski’s hotel room and packed his 

valuables into the white plastic bag, the taking of the items was done in Mr. Kowalski’s 

presence, without his consent and while he was under the threat of harm from the knife 

carried by one of the intruders.  

 

45. The definition of the offence of robbery may be derived from the following statutory 

provisions of the Penal Code: 

“4. …“robbery” is stealing accompanied with actual violence, or 

threats of violence to any person or property, used with intent to 

extort the property stolen, or to prevent or overcome resistance to its 

being stolen. 

… 

“stealing” in the various significations of that term, has the meanings 

defined in Title iii. of this Code (sections 46 to 57). 
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… 

46. A person is guilty of stealing if he dishonestly appropriates a thing 

of which he is not the owner. 

… 

49. (1) An appropriation of a thing is dishonest if it is made by a 

person without claim of right, and with a knowledge or belief that the 

appropriation is without the consent of some person for whom he is 

trustee or who is owner of the thing, as the case may be, or that the 

appropriation would, if known to any such person, be without his 

consent.   

… 

52. (2) An appropriation of a thing in any other case means any 

moving, taking, obtaining, carrying away or dealing with a thing, with 

a purpose that some person may be deprived of the benefit of his 

ownership, or of the benefit of his right or interest in the thing or in its 

value or proceeds, or any part thereof.” [Emphasis added] 

46. In my view, given the state of the evidence, the appellant’s conviction for armed robbery 

in relation to the ‘missing’ Ipod and the $4 cash tip mentioned in the particulars of 

offence is problematic and cannot be sustained since neither witness could definitively 

say when or whether the Ipod shuffle or the $4 tip (later discovered to be ‘missing’ from 

the room) had in fact been taken or dealt with by the intruders in circumstances which 

would have amounted to armed robbery.  

 

47. Mr. Kowalski was the only witness who gave direct evidence of the events which had 

occurred while he was alone in his hotel room before his wife returned. His evidence was 

that during his ordeal, his face had been covered and the curtains drawn. While he heard 

the men searching the room, he was unable to say what had actually been taken until after 

the men had fled the room, leaving the plastic bag with his camera and other belongings 

behind. However, nowhere in his evidence did he ever specifically mention that an Ipod 

or the $4 cash tip had been taken from him at knife point during the encounter inside the 

room.  

 

48. Furthermore, Mrs. Kowalski’s evidence was that a $3 to $5 cash tip was usually left for 

the maid on a daily basis and it wasn’t there in the room after the men left. In the absence 

of evidence that the $4 cash tip had been taken by force, in Mr. Kowalski’s presence and 

without his consent, the ‘missing’ tip could just as easily have been taken by the maid as 

by the intruders.   
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49. In summary, I am satisfied that the appellant’s conviction for armed robbery in relation to 

the ‘missing’ Ipod and the $4 cash tip mentioned in Mrs. Kowalski’s testimony cannot be 

sustained. However, I am satisfied that the evidence discloses the commission of another 

offence for which the jury could have convicted, namely, the offence of armed robbery of 

Mr. Kowalski’s camera and his other property, which had been appropriated by the 

armed intruders at knife point and without his consent and placed in a plastic bag with the 

purpose of depriving him of the benefit of his ownership thereof.  

 

50. Section 13A of the Court of Appeal (Amendment) Act, No. 34 of 2011 provides: 

 

“13A. Notwithstanding section 13(2), where on appeal against 

conviction, the appellant has been convicted of an offence and the jury 

could on indictment have found the appellant guilty of some other 

offence, and on the finding of the jury it appears to the court that the 

jury must have been satisfied of facts which proved him guilty of the 

other offence, the court may instead of allowing or dismissing the 

appeal- 

 

a) Substitute for the verdict found by the jury, a verdict of guilty of 

the other offence; and 

 

b) Pass such sentence in substitution for the sentence passed at trial 

as may be authorized by law for the other offence not being a 

sentence of greater severity.” [Emphasis added] 

 

51. Based on the aforementioned statutory provision, I am satisfied that the jury could have 

found that the appellant and his cohort, armed with a knife and without Mr. Kowalski’s 

consent, moved, took, obtained and dealt with Mr. Kowalski’s camera and other property 

found inside the plastic bag with the purpose that he would have been deprived of the 

benefit of his ownership.  

 

52. George, P giving the judgment of the Bahamas Court of Appeal in Munroe v R [2000] 

BHS J. No. 6, noted that: 

 

“…as was observed in the case of Armbrister v. Commissioner 

of Police (1965 -70) BLR 517: 

  

 ‘the offence of stealing in the Bahamas Penal Code is 

 not the same as larceny under the common law or under 

 the (English) Larceny Acts it is similar in many ways to 

 the new offence of theft enacted by the Theft Act 1968, 

 though not defined in precisely the same terms and like 
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 theft today in England is capable of embracing the 

 earlier statutory offenses of embezzlement and 

 fraudulent conversion as well as the old common law 

 offence of larceny.’ 

 

This observation about the Bahamian law was referred to with 

approval by this court in the recent case of Douglas Darbeau v. 

R. Cr. App. No. 20 of 1993...” 

 

53. As noted, section 52(2) of the Penal Code indicates that any moving, taking, obtaining, 

carrying away or dealing with a thing, with a purpose that some person may be deprived 

of the benefit of his ownership amounts to an appropriation. The English Theft Act, 1968 

defines appropriation as follows:  

 

“3. (1) Any assumption by a person of the rights of an owner 

amounts to an appropriation, and this includes, where he has 

come by the property (innocently or not) without stealing it, 

any later assumption of a right to it by keeping or dealing with 

it as owner.” [Emphasis added] 

 

54. The following summary of facts is extracted from the headnote in the case of Corcoran v 

Anderton (1980) 71 Cr. App. R. 104: 

 

“C and another youth, P, saw a woman walking in a street. 

They agreed to steal the handbag she was carrying, and P 

struck her in the back, took hold of, and tugged at, the 

handbag causing the woman to release it. C was present 

throughout and participated. The woman screamed and fell. 

Both C and P then ran off empty-handed. The woman 

retrieved her handbag. At no time did P have sole control over 

the handbag. C was charged together with P with robbing the 

woman of the handbag and its contents contrary to section 8 

(1) of the Theft Act 1968. C contended that there was no full 

appropriation of the handbag within the terms of section 1 of 

the Act of 1968 and so the facts could only, if accepted, amount 

to attempted robbery. The justices were of opinion that the 

appropriation of the handbag was complete when P pulled at 

the bag causing the woman to release it, and so C also was 

guilty of the offence charged. C appealed, the justices posing 

the following question—could the tugging of the handbag, 
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accompanied by force, amount to robbery, notwithstanding the 

fact that the co-accused did not have sole control of the bag at 

any time? 

 

55. The Court was of the view, and I agree, that the question posed was incorrect and should 

have taken a form similar to: 

 

“Could the fact that the handbag had been snatched from the 

grasp of Mrs. Hall so that it fell from her grasp to the ground 

amount to an appropriation?” 

 

56. Nevertheless, the Justices in Corcoran went on to consider the question as posed. Justice 

Watkins gave the lead judgment of the Court. He stated: 

 

“It is quite impossible for any court to delineate with precision 

the point at which in every conceivable kind of circumstance 

an appropriation begins and ends. So confining myself to the 

facts as found by the justices in the instant case, I think that an 

“appropriation” takes place when an accused snatches a 

woman's handbag completely from her grasp, so that she no 

longer has physical control of it because it has fallen to the 

ground. What has been involved in such activity as that, 

bearing in mind the dishonest state of mind of the accused, is 

an assumption of the rights of the owner, a taking of the 

property of another. If one had to consider the definition of 

“theft” as contained in the Larceny Act 1916, it is inevitable, so 

it seems to me, that there was here a sufficient taking and 

carrying away to satisfy the definition of “theft” in that Act. In 

my judgment there cannot possibly be, save for the instance 

where a handbag is carried away from the scene of it, a clearer 

instance of robbery than that which these justices found was 

committed. Turning to the actual question posed to this Court, 

“Could the tugging at the handbag, accompanied by force, 

amount to robbery, notwithstanding the fact that the co-

accused did not have sole control of the bag at any time?” in 

my opinion, which may be contrary to some notions of what 

constitutes a sufficient appropriation to satisfy the definition of 

that word in section 3 (1) of the Theft Act the forcible tugging 

of the handbag of itself could in the circumstances be a 

sufficient exercise of control by the accused person so as to 
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amount to an assumption by him of the rights of the owner, 

and therefore an appropriation of the property… [Emphasis 

added] 

 

57. Eveleigh L.J, in a concurring judgment, wrote: 

 

“Each, that is to say the lady and the defendant, was trying to 

exclude the other from exclusive claim to the bag. The lady was 

treating the bag as hers, as indeed it was, and resisting any 

efforts of his to deprive her of it. He, on the other hand, was 

treating the bag as his and seeking to overcome her efforts to 

retain it. He was thereby exercising the rights which belonged 

to the owner. She too was doing so. She was doing it lawfully, 

he was doing it unlawfully. He was, in my view, appropriating 

that bag.” [Emphasis added] 

 

58. The 7
th

 Edition of Black’s Law Dictionary defines ‘appropriation’ as: “the exercise of 

control over property…” The same source defines ‘take’ as: “to obtain possession or 

control, whether legally or illegally; to seize without authority; to confiscate or 

apprehend…”  Based on the wording of section 52(2) of the Penal Code it is apparent that 

Parliament intended to provide a wide ambit of acts which are capable of constituting an 

appropriation, as compared to the English Act which simply states ‘any assumption...’.  

Thus, section 52(2) is wide enough to encompass a person who moves or takes or obtains 

or carries away or deals with a thing such that some person may be deprived of the 

benefit of their ownership. As such, only one of the aforementioned actions needs to 

occur to satisfy the statutory definition of appropriation in this jurisdiction.  

 

59. Therefore, on the facts of this case the offence of armed robbery was complete when the 

armed intruders took the camera and other items found by them during a search of the 

Kowalskis’ hotel room and secured them in the plastic bag which they had brought with 

them for the purpose. It is immaterial that the contents of the plastic bag containing Mr. 

Kowalski’s camera and other property were not carried away and were left behind in the 

hotel room when the intruders fled. In my view, it is obvious that Mr. Kowalski’s 

evidence disclosed the commission of the offence of armed robbery, albeit of different 

items than those which were listed in the particulars of offence in VBI#119/5/2013. In the 

circumstances, the verdict of armed robbery relative to the taking of the Ipod and cash tip 

was inconsistent with the evidence. However, pursuant to section 13A, aforementioned, 

the verdict of armed robbery with respect to the taking of the camera and other property 

was not inconsistent with Mr. Kowalski’s evidence and, therefore, this ground is 

dismissed.  
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Ground 4 – the complainants gave conflicting accounts 

60. Both Kowalski’s testified of going to the beach on the morning of 13
th

 December, 2012, 

that Mr. Kowalski left the beach to return to the room leaving Mrs. Kowalski and her 

mother on the beach, that Mrs. Kowalski returned to the room and met two men in the 

room, that the bedroom curtains were drawn, that the volume of the television was 

elevated, that there was a struggle between them and the men, that Mrs. Kowalski was 

eventually able to call for help from the balcony of the room, that the men left a plastic 

bag with Mr. Kowalksi’s belongings and that Mr. Kowalksi was injured during the 

struggle with the men. 

 

61. Indeed, Mr. Kowalski was in the room alone with the men before his wife entered and in 

that regard his testimony of what occurred during that time must necessarily be different 

than that of his wife who would be unable to testify to those events. Nevertheless, having 

read the testimony given by both Mr. and Mrs. Kowalski I find that there are no material 

inconsistencies between their evidence and this ground of appeal fails.   

Ground 5 – the evidence was insufficient to sustain the convictions 

62. As previously noted, the appellant was convicted for the offences of armed robbery and 

causing grievous harm. For the reasons given relative to the appellant’s third ground of 

appeal I find that the evidence was indeed sufficient to sustain the conviction for armed 

robbery of the camera and other items which were found in the plastic bag. 

 

63. As regards to the sufficiency of the evidence to sustain the conviction for causing 

grievous harm, the evidence revealed that two men, one armed with an offensive 

instrument, forcibly entered the Kowalski’s room at the Sheraton hotel and while inside a 

struggle ensued between Mr. Kowalski and the men.   

 

64. Mr. Kowalski testified as follows: 

“A. …Initially I thought only my finger had been hurt during 

the fight. She had me lift up my shirt and I could see the blood 

coming down my chest from where I had been stabbed. 

Q. How serious were these wounds that you received? 

A. Well, I was taken to Doctor’s Hospital in Nassau. I was 

admitted in grave condition. I was lucky in that they were able 

to take me in to the Emergency Room immediately. In addition 

to my finger and my chest, they found a large injury to my left 

leg where blood had accumulated under the skin. They 

diagnosed all that.  They took me into surgery that evening and 
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I woke up the next day in the recovery room and I spent the 

next six days in Doctor’s Hospital under the care of the staff 

there. 

… 

Q. Please, can you give the Court the particulars of the chest 

injury that you got during the scuffle? 

  

A. It was right about here in an area if it was an inch either 

way, I would not be here. It was about four inches deep. There 

was some damage to the blood vessels in that area. I had a 

collapsed lung because of the air getting in through the injury 

and collapsing my lung. I thought that was quite severe. 

 

65. With respect to her husband’s injuries Mrs. Kowalski testified 

“I turn around and I saw the two men struggling 

with my husband and then they ran out the room and 

that's when other people started to arrive, like the 

lifeguards and housekeeping and other people came in the 

room to take care of my husband. 

There's a woman named Brenda, when I looked 

there was blood on his finger. His finger was 

completely covered in blood. She told him to take off a 

dark gray shirt. We didn't understand why. There was 

blood coming from a stab wound. She rendered first aid 

and told someone to call an ambulance, then she said 

he's going to go to Doctor's Hospital.” 

 

66. Dr. Duane Sands attended to Mr. Kowalski following his admission into Doctor’s 

Hospital. He testified as follows: 

“Q. The wound that he had, the stab wound, what was the 

depth of it? 

A. It certainly would have been from the level of the skin to -- 

now there are several wounds. The one that I'm referring to 

would have been a deep stab wound to the chest. 

Q. Right. 

A. It would have been from the level of the skin, through the 

underlying tissue, through to the muscle, through the chest 
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wall, and into the chest. I could not -- since I did not open his 

chest, say how far into the chest the wound penetrated. 

Q. How serious is a wound such as that, that you have just 

described? 

A. Mr. Kowalski had a punctured lung. And the lung functions 

to allow gas exchange. That is the reason why I put in the chest 

tube. The chest tube is also there to collect blood that was 

draining from around -- from inside the chest cavity. Those 

wounds, the seriousness reflect the level of collapse of the lung, 

and the impact of the patient function, and the amount of 

blood that was lost from within the chest. I follow a certain 

well-established international guideline as to when somebody 

who has been stabbed in the chest needs an operation on the 

chest. I'm talking about into the chest. Mr. Kowalski did not 

meet the criteria for opening up his chest, and I was able to 

manage that problem simply with a chest tube, and by closure 

of the wound on the outside. The second wound was the wound 

on his thigh. And, he had a very large, between an orange-size 

or grapefruit-size blood clot, and when I opened that in the 

operating room, he was having brisk bleeding -- ongoing 

bleeding from branches of one of the main arteries in the thigh. 

Those branches had to be controlled so that the bleeding could 

stop. He also had partial amputation of his finger, the left ring 

finger. Based on my specialty, I did not attend to that. Another 

surgeon attended to that.  

Q. The chest wound, in terms of the puncturing of the lung, are 

you able to tell the court what type of force would have been 

able to -- what type of force is necessary to inflict such an 

injury? 

A. The amount of force necessary to inflict such an injury is 

dependent on the nature of the weapon used to penetrate the 

chest.  So, if you're using a very sharp object, it doesn't take a 

lot of force.  If you're using a blunt object, on the other hand, 

obviously it would take more force to penetrate all of those 

layers and to get into the chest. And so, it's difficult for me to 

speculate as to the amount of force. 
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Q. And the chest wound, based on your expertise and your 

experience, what was the nearest major artery or vain in that 

vicinity? 

A. There are many, many arteries, veins, important structures 

nearby.  

Q. Were any of those damaged during that -- 

A. Luckily, no major structures were injured, other than the 

lung. The heart was not injured. None of the major blood 

vessels in the chest were injured. And, as a consequence, there 

was no need, therefore, to open the chest.” 

67. Based on the foregoing testimony, there was ample evidence to sustain his conviction for 

causing grievous harm and in those circumstances this ground also fails.  

Ground 6 – sentences for housebreaking and robbery unduly harsh 

68. As noted earlier, ground 6 was abandoned at the hearing and is therefore dismissed. 

Disposition and Order: 

69. For all the above reasons, I would dismiss the appeal against the appellant’s conviction 

for the offence of causing grievous harm and affirm the appellant’s conviction and his 5 

year sentence for causing grievous harm.  

 

70. As regards the appellant’s appeal against conviction for armed robbery of the Kowalski’s 

Ipod and the $4.00 cash tip, for all the reasons which I have earlier outlined in relation to 

ground 3, I am satisfied that the jury could, on indictment, have found the appellant guilty 

of armed robbery of Mr. Kowalski’s camera and other property which had been 

appropriated by the armed intruders without his consent and placed in a plastic bag with 

the purpose of depriving him of the benefit of his ownership thereof.   

 

71. Instead of allowing the appeal against the appellant’s conviction for armed robbery of the 

Kowalski’s Ipod and the cash tip of $4.00, I would, pursuant to section 13A of the Court 

of Appeal (Amendment) Act, 2011, (a) substitute for the jury’s verdict, a verdict of guilty 

of armed robbery of Mr. Kowalski’s camera and the other items of property which were 

appropriated inside the Kowalski’s hotel room by force, but left behind when the 

intruders fled; and (b) pass a sentence of 15 years for armed robbery in substitution for 

the 15 year sentence which was passed at trial for armed robbery of the Ipod and $4.00 

cash tip. 
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72. For the avoidance of doubt, the appellant’s convictions and 10 year sentences on 

VBI#159/7/2013 for housebreaking and robbery, are both affirmed. 

 

73. All four sentences shall run concurrently and shall take effect from the date of 

incarceration at Her Majesty’s Prison. 

 

 

 

________________________________________________  

     The Honourable Ms. Justice Crane-Scott, JA 

 

 

74. I agree.  

________________________________________________  

     The Honourable Dame Anita Allen, P 

 

 

75. I also agree.  

 

     ________________________________________________  

     The Honourable Mr. Justice Isaacs, JA 

 


