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Criminal Appeal - Appeal against Conviction– Attempted Murder –Identification Evidence-

Inadmissible Evidence- Verdict is Unreasonable and Not Supported by the Evidence - Unsafe and 

Unsatisfactory Verdict   

 

Ambrose Rolle was shot multiple times during the early morning hours of 16 January 2011. He told 

police that it was the appellant who shot him. He survived the attack. The appellant was charged 

and convicted by a jury for attempted murder. He appealed his conviction. 

Held: appeal dismissed; conviction and sentence affirmed. 

The learned judge held a voire dire where the issues pertinent to that process were ventilated and at 

the end admitted the Record of Interview into evidence. The confession is limited to him admitting 

that Ambrose Rolle was at his house on the night in question and confirming the identity of the 

persons present in the house that night. The allegation of involuntariness was considered as the 

appellant alleged he was beaten by police to give the adverse answers in the Record of interview. 

The judge disbelieved him and accepted the evidence of the police officers. In the end the judge, 

based on issues raised, ruled that the Record of Interview was given voluntarily. We see no reason 

to interfere with the judge’s decision to admit the Record of Interview into evidence and the 

conduct of the voire dire. 



2 

 

Hunt v. Khan [2015] UKPC33 Distinguished 

R v Turnbull [1976] 3 WLR 445 Mentioned 

________________________________________________________________________________ 

REASONS FOR DECISION 

________________________________________________________________________________ 

 

Delivered by The Honourable Sir Hartman Longley, P: 

1. This is an appeal against a conviction for the offence of Attempted Murder for which the 

appellant was sentenced to ten (10) years imprisonment. He has not appealed against sentence. 

2. At the conclusion of the hearing we dismissed the appeal and promised to put our reasons in 

writing. This we now do. 

Facts 

3. The virtual complainant, Ambrose Rolle testified that on the 16 January 2011, about 4 am he got 

off from work and while intending to go to his girlfriend’s house he stopped by the home of the 

Appellant, which is located on the same street as his girlfriend’s house, Marshall Road. At home 

at the time were, the brother of the appellant Jim Higgs and a female. There they started 

drinking and skylarking. The skylarking was initiated by the appellant. At some point during the 

skylarking he choked the appellant and the appellant’s brother, Jim hit him with a blunt object 

and thereafter both brothers attacked him. Shortly after that, the appellant left the building as he 

was able to get away. When the virtual complainant got outside he saw the appellant on the side 

of the building with a shot gun. The appellant was dressed as he was before he left the building. 

He had no problem identifying or recognizing the appellant because the lighting in the area was 

very good. He described the lighting. He had known the appellant for about 7-8 years prior to 

the incident. While outside, the appellant came charging toward him with the gun and fired 

several shots at him with the gun hitting him in the arm and abdomen. As he got out the yard 

and turned toward the appellant, the appellant fired again and he got hit again. He said he could 

not run anymore and he had to crawl home. 

4. In cross-examination he was challenged as to the veracity of his complaint and about the 

inconsistencies and contradictions in his evidence before the court and in his statement to the 

police shortly after the incident and in his testimony in the previous trial. He maintained that the 

appellant had shot him. He was diagnosed with multiple gunshot wounds to the arm and 

abdomen. They were considered serious and critical. 
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5. The appellant was arrested and questioned in connection with the incident and while he 

admitted being present, he denied shooting at the virtual complainant. He said the virtual 

complainant came to his home and told him someone was trying to shoot him. He said he told 

him to stop freaking out and the virtual complainant ran out the house down the road and that 

was when he heard gunshots and he told his cousin to call the police. He denied using or owning 

a shot gun. 

6. He was charged with the offence of attempted murder. 

7. His defense was essentially a denial of the charge and an attack upon the prosecution’s case 

especially on the veracity and credibility of the virtual complainant and further that the evidence 

of the virtual complainant was weak. 

8. The jury convicted. 

9. He now appeals on three grounds. They are:  

1. Inadmissible evidence was wrongly admitted.  

2. The verdict is unreasonable and not supported by the evidence.  

3. Verdict unsafe and unsatisfactory 

 

Inadmissible Evidence. 

10. The appellant challenges the admissibility of the alleged confession as contained in the record of 

interview. He alleges he did not sign an answer that’s incriminating to him claiming it was put 

there by police officers to frame him. He claimed he never answered question 14 at page 262 of 

the record. He alleges that he gave evidence that he wanted an attorney present at the interview 

and was not allowed one. This is at 259 of the record. 

11. This ground must fail. The learned judge described the Record of Interview as a mixed 

statement. There was no admission that the appellant had committed the offense charged. He did 

admit that the virtual complainant visited his home on the night in question. However, he denied 

shooting the virtual complainant but he admitted getting into a scuffle with him but said he got 

away. He denied owning a shotgun on the night in question and admitted that he knew Ambrose 

Rolle for three to four years and he knew where Ambrose Rolle lived. 

12. The learned judge held a voire dire where the issues pertinent to that process were ventilated 

and at the end admitted the Record of Interview into evidence. The confession is limited to him 

admitting that Ambrose Rolle was at his house on the night in question and confirming the 
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identity of the persons present in the house that night. Other than that it is a denial of the 

charges. 

13.  The allegation of involuntariness was considered as the appellant alleged he was beaten by 

police to give the adverse answers in the Record of interview. The judge disbelieved him and 

accepted the evidence of the police officers. In the end the judge, based on issues raised, ruled 

that the Record of Interview was given voluntarily.  

14. We see no reason to interfere with the decision on the voire dire as it fully addressed the issues 

raised. 

15. As for the contentions that the appellant was framed by police officers and had requested the 

presence of his attorney at the interview the jury had an opportunity to see him and the 

prosecution witnesses and the jury obviously disbelieved him by their verdict. 

16. These are issues he raised for the first time in the trial when he gave evidence. In The Record of 

Interview he specifically said he did not need a lawyer and acknowledged he had a right to an 

attorney. The jury disbelieved him. 

17. In his submission Mr. Smith relied upon the decision of the Privy Council in Hunte v. Khan 

[2015] UKPC 33 in particular para 21, 22, 25 and 26 of the judgment. However, the facts of that 

case are clearly distinguishable. There, the Privy Council at paragraph 23 pointed out that it was 

“incontrovertible that the police wrongly prevented Hunte from having private access” to his 

lawyer. That is not the case here. Notwithstanding that fact, that Board decided not to interfere 

with the conviction on the basis that the trial in the circumstances was not unfair. It upheld the 

conviction. 

18. We see no reason to interfere with the judge’s decision to admit the Record of Interview into 

evidence and the conduct of the voire dire. 

19. We therefore dismissed this Ground. 

Verdict is against the weight of the evidence. 

20. This ground alleges that there were many inconsistencies in the account of Ambrose Rolle that 

made the verdict unreasonable. 

21. That there were numerous inconsistencies in the evidence is beyond doubt. They ranged from 

what the virtual complainant was drinking on the night in question; to how much he was 
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drinking on the night in question; to whether he was also smoking marijuana; his description of 

the person who shot him; whether the appellant had left the building before or after him, to the 

clothing the appellant allegedly wore on the night in question; the differences between his 

evidence at the later trial and the earlier trial. 

22. The learned judge however, dealt with the issue of inconsistencies/contradictions in his general 

directions to the jury at page 345 of the record and he did so quite properly in our judgment 

leaving it to them to assess the impact of the inconsistency or contradiction. 

23. Further at page 356 of the record he dealt more specifically with the numerous inconsistencies 

and contradiction in the evidence of Ambrose Rolle pointing out to the jury that there were 

numerous inconsistencies in his evidence. At  page 357 of the record he made particular note of 

the fact that the evidence established that the virtual complainant was drinking on the night in 

question and may have been intoxicated at the time he made or purported to make the 

identification of the appellant as the shooter and that it was something they may consider to be 

of fundamental importance on the question of identification suggesting that having regard to the 

inconsistencies in his evidence on this point it might lead them to conclude that they could not 

rely upon his evidence to convict which if they had followed would have been fatal to the 

prosecution’s case against the appellant. 

24. The jury did not accept that suggestion from the judge. 

25.  The learned judge detailed the inconsistencies in the case for the prosecution in particular the 

evidence of the virtual complainant. In the final analysis he left the question of how to approach 

the inconsistencies and contradictions in the evidence and what weight to attach to them to the 

jury, which was the proper thing to do. 

26. At its heart, this was a case of recognition and everything turned on who the jury believed. The 

one constant in the evidence of the virtual complainant and on which there were no 

inconsistencies or contradictions was that it was the appellant who had shot him. The jury had 

an opportunity to see both the appellant, his brother and Ambrose Rolle give evidence and they 

chose to believe the virtual complainant and not the appellant. This they were entitled to do 

notwithstanding the inconsistencies in the evidence of Ambrose Rolle. 

27. We could not say the verdict was unreasonable or against the weight of the evidence. As such 

the appellant’s second ground was therefore dismissed. 
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The verdict is unsafe and unsatisfactory. 

28. This is a case where the virtual complainant was shot at relatively close range. He was fortunate 

to survive. His evidence was clear on one point from the beginning- it was the appellant who 

had shot him. There is no doubt that he and the appellant knew each other in fact for some time 

prior to the event. So well-known was he that he was recognized by voice. They both 

acknowledged that fact. There is no doubt that he went to the home of the appellant and his 

brother on the night in question. He knew them both and going to the house at night in the early 

morning hours suggests more than a passing familiarity. Whether he did so or not for the reason 

he gave or because he was shot at by someone else as the appellant alleged was an issue for the   

jurors. They had the opportunity of seeing and hearing both parties.  

29. The case for the appellant was well put by counsel for the appellant and the summing up of the 

learned judge was fair and balanced. The case for the appellant was in essence a denial of the 

allegation thereby suggesting that someone else may have shot Ambrose Rolle.  

30. This was not a case of mere identification but of recognition albeit at night by a virtual 

complainant who might have been intoxicated. 

31. Can we be sure that the identification of the appellant was accurate? Or is there a lurking doubt 

about the safety of the conviction? 

32. In essence the two versions of events, really part company as to the shooter and the 

circumstances that immediately preceded it. The brother’s evidence did not tip the scales. In fact 

it may have supported the virtual complainant’s version that shortly after leaving the home he 

was shot. The brother confirmed that shortly after the virtual complainant left the house he 

heard the gunshots. The protagonists were together for some time that night before the incident 

occurred. The jurors must have been satisfied that notwithstanding the inconsistencies they 

could rely upon Ambrose Rolle’s evidence. The account of the appellant raised the specter that 

someone else had shot the virtual complainant since there was no doubt the he had suffered 

serious injury from gun shots. The jury rejected it. This they could properly do on the evidence. 

33. In his submission Mr. Smith made reference to certain other matters which he claimed made the 

verdict unsafe and unsatisfactory. In particular he criticized the directions on identification, in 

particular dock identification and the failure to hold an identification parade and the failure of 

the judge to permit the jury to view the locus in quo. 
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34. In our judgment the criticism of the judge on his directions to the jury on the identification 

evidence are unfounded. Clearly this was a case where identification was a critical issue. The 

learned judge gave a full and very robust Turnbull direction and pointed to the dangers inherent 

in such evidence. He spelled out the need for caution especially since they may have been 

dealing with an eye witness who may have been drunk at the time. He pointed to the dangers of 

dock identification but in fairness to the prosecution, he pointed out that the appellant and the 

virtual complainant knew and had known each other for some time but made note of the fact 

that the virtual complainant was hospitalized at the relevant time and may not have been 

available to attend an identification parade. 

35. We can find no error in the judge’s summation on the issue of identification. 

36. As for the failure of the learned judge to permit the jury to visit the locus, it is clear from the 

record that that was a decision which had the agreement of counsel for the appellant, counsel for 

the prosecution and the learned judge. The learned judge pointed out at pages 301 - 302 of the 

record that he had a concern as to whether or not the scene had changed since the date of the 

alleged crime or had remained the same. His concerns were shared by counsel for the 

prosecution and the appellant. The decision not to visit the locus was mutually agreed and the 

judge decided not to permit the visit.  

37. There was no merit in Ground 3, and we see no reason why we should interfere with the 

discretion of the judge in these circumstances. We have no lurking doubt as to the safety of the 

conviction.  

38. For all the foregoing reasons, we dismissed the appeal and confirmed the appellant’s conviction 

and sentence. 

 

____________________________________________ 

The Honourable Sir Hartman Longley, P  

 

 

 

____________________________________________ 

The Honourable Ms. Justice Crane-Scott, JA 

 

 

 

____________________________________________ 

The Honourable Mr. Justice Evans, JA (Actg.) 


