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Criminal appeal – Armed robbery – Stay of proceedings – Delay of trial in proceedings 

involving a juvenile – Time frame for the trial of a juvenile - Juvenile becoming an adult while 

awaiting trial – Disclosure of all materials to the defence to enable his preparation for trial – 

Whether a fair trial was still possible notwithstanding the passage of time - Article 40 of the 

United Nations Convention on the Rights of the Child – Child Protection Act  

On 10 April 2015 the appellant and his co-accused were arraigned. On 28 April 2015 their trial 

was scheduled for 5 December 2016 with a backup trial date of 7 March 2016. During a case 

management hearing on 30 June 2015 the appellant’s lawyers requested that certain items be 

made available to them. Subsequently, various case management hearings were held between 30 

June 2015 and 5 December 2016 and some of the items requested were provided.  

On 18 June 2018 the appellant filed a Notice of Motion seeking a declaration that his 

constitutional rights have been infringed and sought constitutional relief pursuant to Article 28 of 

the Constitution. He also sought that the proceedings be permanently stayed or, in the alternative, 
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the respondent not be permitted to lead any evidence not disclosed. The trial judge did not grant 

the stay as he found that the appellant could still receive a fair trial and that the trial process 

would be sufficient to deal with all of the issues related to the delay, including the appellant 

having coming of age. The appellant appealed that decision. 

Held: appeal dismissed.  

The multiple issues in this appeal were distilled down to the simple question “was the Judge 

correct to find that the appellant could still receive a fair trial notwithstanding the passage of 

time?” and process it into two sub-questions: 1. What effect does the appellant being a juvenile 

have on the trial process? and 2. Was the Constitution properly engaged in the circumstances? 

The Bahamas has committed to a regime for the treatment of juveniles who come into contact 

with the criminal justice system by signing on to the United Nations Convention on the Rights of 

the Child (UNCRC) and has set that commitment in virtual concrete by the enactment of the 

Child Protection Act.  

The Judge appreciated the need for expedition in relation to prosecutions involving juveniles but 

he noted that unlike other jurisdictions that had adopted the language of the UNCRC in their 

domestic legislation, The Bahamas had elected not to place any time frame within which a 

juvenile must be tried. Nevertheless, it is implicit in The Bahamas’ ratification of UNCRC that in 

matters involving young persons it is imperative that they are disposed of speedily; and that it is 

left to the discretion of the court to determine if there has been any breach of that imperative. 

It is regrettable that the appellant’s case was not afforded a speedier trial because he was a young 

person at the time he was charged and the fact that he was charged with an adult did not absolve 

the State from abiding by its obligations so readily entered into at the United Nations. All that 

being said, we saw no reason to differ from the Judge’s view that although there was delay in the 

case the appellant’s trials ought not to be stayed because he could still have a fair trial in the 

Supreme Court and in the juvenile court. 

The appellant had been insistent in getting certain items from the Prosecution not all of which 

came into his hands; and while he was of the view that this should have led the Judge to 

conclude that this affected the possibility of him receiving a fair trial and contributed to his call 

for a stay of the prosecution, we did not consider that such a grave outcome was warranted in 

this case. It cannot be denied that the Defence ought to be provided with such materials as are 

necessary for the accused person to prepare his case. However, the failure to do so will not 

always result in the condign sanction of a stay of the prosecution. 

The proviso to Article 28 of the Constitution provides that the Supreme Court shall not exercise 

its power under this paragraph if it is satisfied that adequate means of redress are or have been 

available under any other law. In the present case the Judge was comfortable with the fact that 

the ordinary trial process would meet any concern about attempts by the Prosecution to adduce 
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evidence not previously provided to the appellant. Hence, there was no need to invoke the 

Constitution or to have recourse to its Article 28. This Court found no fault with the Judge’s 

reasoning.  

Attorney General's Reference (No 1 of 1990) [1992] 3 All ER 169 applied 

Jaroo v A-G of Trinidad and Tobago [2002] UKPC 5 applied 

R v Heston-Francois [1984] 1 All ER 785 mentioned  

R.B. (A Juvenile) v Attorney-General SCCrApp. No. 205 of 2015 applied  

Stinchombe v R (1991) 35CR considered  

Sylvester Aritis and Mario Flowers v Regina SCCrApp. Nos. 174 & 178 of 2010 applied 

 

 

 

 

 

REASONS FOR THE DECISION 

 

Delivered by the Honourable Mr. Justice Isaacs, JA: 

1. On 21 May 2019 we heard the submissions of Counsel for the appellant and the respondent 

and despite the request of Mrs. Bostwick-Dean to render an ex tempore judgment due to the 

imminent trial date, reserved our decision. Implicit in so doing was the promise of a quick 

rendition of our judgment. Thus, on 23 May 2019 we rendered our decision dismissing the 

appeal. Our reasons for doing so are set out in our judgment. 

Background 

2. The appellant and his co-accused, an adult, were accused of being involved in an armed 

robbery and of leading the police on a high-speed car chase while in a shootout with the 

police, which resulted in the appellant being shot three times and his co-accused also being 

shot. It was unclear at what point in the incident he sustained his injuries. The appellant was 

fifteen years old at the time. 

 

3. While he was in custody the appellant was placed on an identification parade. There was an 

issue as to whether this event had any relevance to the appellant’s case before the Judge but 

that was cleared up by the respondent producing an affidavit from Fania Joseph on 27 June 

2018 which explained that the parade pertained to an unrelated criminal case. However, the 
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lack of a timely explanation for the parade had caused the appellant to request the production 

of material relating to that parade in the belief it was a part of the case before the Judge. 

4. The appellant and his co-accused were arraigned before then Stipendiary and Circuit 

Magistrate Joyann Ferguson-Pratt on 25 November 2014 for multiple offences; and on 24 

March 2015, a voluntary bill of indictment was presented containing one count of Armed 

Robbery, one count of Receiving and two counts of Possession of a Firearm with Intent to 

Endanger Life.  

 

5. On 10 April 2015, the appellant and his co-accused were arraigned before Mr. Justice 

Bernard Turner (“the Judge”) and the matter was sent to Madam Justice Vera Watkins 

(“Justice Watkins”) for trial. On 28 April 2015 they appeared before Justice Watkins and 

preparations were set in train for the trial. 

 

6. During a case management hearing on 30 June 2015 the appellant’s lawyers requested that 

the following items be made available to them: 

“a) Detention record for the applicant; 

b) Copy of the compact disc and digital photos taken by 

Detective Sergeant 1212 Sherman, along with the 

accompanying photo albums; 

c) Copy of the digital video of the record of interview for the 

Applicant on  November 21
st
 2014; 

d) Lab results taken by Detective Javod Frazier; and 

e) Lab results for FSS-14-003436.” 

7. Items b) and c) were provided on 24 May 2016. Thereafter, Counsel for the appellant 

continued to press for access to the vehicle.  We merely note at this juncture that responses to 

requests for materials which are deemed necessary for the preparation of a defendant’s case 

ought to occur with alacrity; and that what transpired in this case, that is, the apparent lag 

time between request and response, is not what is to be expected from those charged with the 

prosecution of criminal offences. Nevertheless, a partial response was received, albeit not 

timeously. 

 

8. At case management hearings the Defence maintained their request for the outstanding items. 

The rest of the chronology is taken from the appellant’s affidavit filed in the court below and 

is contained in paragraphs 39 to 42: 

“39. That on the 15th day of June, 2018, during my case 

management  hearing before Justice Bernard Turner, Ms. 

Abigail Farrington appeared for the Respondent and informed 

the Court that they were seeking leave to amend the 
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information and voluntary bill of indictment as is before the 

Court. She informed the Court that in regards to count two, 

the application was to delete the words “Raymond Bain and”, 

this effectively withdrawing the charge of count two against me 

and the Court acceded to her application. She then informed 

the Court that in regards to counts three  and four and that 

based on the Bahamian Court of Appeal decision in 

Chevaneese Sasha Gaye Hall And Attorney General SCCrApp 

& CAIS No. 179 of 2014 and the Judicial Committee of the 

Privy Council in The Attorney General (Appellant) v Hall 

(Respondent) (Bahamas) [2016] UKPC 28, that counts three 

and four be quashed against me and remitted back to the 

Magistrate’s Court and that since I was a juvenile at the time 

of the offence and seeing that the charge regarding counts 

three and four are triable either way, that those matters be 

remitted to the Juvenile Panel to be disposed of there. 

40. That since I am now an 18 year old young man, I am 

advised that verily believe that since this Court should also 

permanently stay counts Three and Four as against me which 

have been quashed and remitted back to the Magistrate’s 

Court Juvenile Panel since I have lost the benefit of being 

treated as a juvenile if convicted before the Juvenile Panel and 

to continue with those counts against me now that I am an 

adult would be an abuse of  process of the court and an abuse 

of natural justice. 

41. I am further advised that even if I were convicted of those 

offences before the Juvenile Tribunal, the two years and give 

(sic) months that I spent at Fox Hill, “Her Majesty’s Prison” is 

not a sentence that would have been available to that Court 

and is most likely more time that I would have been ordered to 

spend at the Simpson Penn Centre for Boys. 

42. That I am still awaiting trial for one count of Armed 

Robbery - contrary  to section 339(2) of the Penal Code, 

Chapter 84.” 

9. As it was a feature of this appeal that there has been an inordinate delay in the prosecution of 

the appellant’s case, and there was some controversy as to the cause of the delay, the 

respondent’s position based on the “Background” in their skeleton submissions is outlined 

below: 

“7. On 28th April 2015, the Appellant appeared before Justice 

Watkins along with his counsel, Lisa Bostwick Dean and a 

substantive trial date was set to 5 December 2016 and a back 

up trial date of 7th March 2016. At no time did the Appellant 
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or his Attorney complained (sic) to the trial Judge that the 

dates were unreasonable. The matter was then adjourned to be 

cased managed on 30th June 2015 at 10:00 am. 

8. A number of case management dates were held between 30th 

June 2015 and 5
th

 December 2016 in which the Appellant 

through his Counsel  requested certain documents. 

9. All requested documents were supplied to Counsel for the 

Appellant well in advance of the trial date of the 5th December 

2016, with the exception of DNA results, Identification Parade 

Form, Results of testing of bullets that were removed for the 

Appellant and viewing of the stolen vehicle. 

10. The Appellant was aware that the Crown was not relying 

on the  remaining items. 

11. At all times, requests were made by the Prosecution to the 

relevant authorities for the outstanding items requested by the 

Appellant. 

12. On the 18th October 2016, Counsel for the Appellant 

informed the court that she intended to make an application 

for the matter to be transferred to  another court. As Counsel 

for the Appellant was not prepared to make arguments on that 

date, she was advised to file her application and then apply to 

the court for a date. She was also advised to be ready for trial 

on 5th December 2016. 

13. The Appellant never filed the Application until Friday, 2nd 

of December  2016 and on the morning of trial on 5th 

December 2016, Counsel for the Appellant sought to have the 

application heard. 

14. The Judge indicated that she was unaware of the 

application and the matter was adjourned to 6th December 

2016 to set a date for the hearing of the application. 

15. On 5th December 2016 the Prosecution was ready to 

proceed with the trial and all of the prosecution witnesses were 

present. The judge however indicated that the matter had been 

taken out of the lists. 

16. On the 15th March 2017, subsequent to the Appellant’s 

filing an affidavit which included a number of allegations 

against the Judge, the matter was transferred to the 

Honourable Justice Turner’s court without Justice Watkins 

hearing the application for transfer of the case. 
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17. On 20th April 2017, Justice Turner taking note that one of 

the defendants were a juvenile set a back up trial date was set 

to 17th November 2017 and a new substantive trial date of 25th 

June 2018, which both counsel indicated were convenient to 

them. 

18. At no time did the Appellant or his Counsel complained 

(sic) that the  trial dates of 17
th

 November 2017 and the 25th 

June 2018 were unreasonable in the circumstances. 

19. On the 17
th

 November 2017 the Counsel for the Appellant 

advised the court that they were not ready to proceed and that 

they would be making an application in relation to this matter 

as they had not received the DNA  results, Ballistic results in 

relation to bullet retrieved for the body of the Appellant, 

Identification Parade Form and not having sight of the stole 

vehicle. 

20. On 30
th

 January 2018 the Counsel for the Appellant again 

informed the  Court that he would like to make an application 

in relation to the outstanding requested item on the next 

adjourned date. The matter was then adjourned to 28th 

February 2018. 

21. On 28
th

 February 2018 the Counsel for the Appellant was 

again informed by Prosecution that there was no identification 

parade held in this matter. Counsel for the Appellant again 

informed the court that he intended to make an application in 

relation to the outstanding items; however he needed time to 

file the notice. The Court indicated that it will set a date once 

the notice had been filed and served by Counsel. 

22. It was not until the Pre trial Hearing on Friday, 15
th

 June 

2018 that the  Counsel for the Appellant sought leave of the 

court to file an application in this matter. 

23. The Originating Notice of Motion and Affidavit in support 

thereof was filed and served on 18th June 2018 and 

submissions were served on 19th June 2018. 

24. The Crown then filed an Affidavit in Response on 27th 

June 2019. 

25. The Appellant’s Counsel sought further leave of the court 

to file a reply  to the Affidavit in Response. 

26. The Affidavit in Reply was filed on 13th July 2018 wherein 

Counsel for the Appellant made a number of unfounded 
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allegations against the Crown and the Crown was forced to 

once again respond. 

27. The Crown filed a response to the Affidavit in Reply on 9th 

August 2018.” 

10. Although both sides have their views as to the cause of the delay in this case, there is no 

gainsaying that some four years had passed by the time the appellant applied for a stay. 

 

11. The gist of the appellant’s complaint emerged from paragraphs 45 and 46 of his affidavit 

filed on 18 June 2018 in the court below: 

“45. That I believe the delay in my trial to wholly be the fault 

of the prosecutor who fails to disclosure (sic) critical and vital 

evidence that would  prove my innocence and that they are 

violating my right to a fair hearing within a reasonable time, 

which is guaranteed by Article 20(1) of the Constitution of The 

Commonwealth of The Bahamas. 

46. That I am advised and verily believed that since I was a 

juvenile at the time of my arrest and arraignment that l was 

entitled to a quick and speedy trial pursuant to Article 40 of 

the United Nations Conventions on the Rights of the Child 

(CRC) and under Sections 3 and 4 of the Child Protection Act 

of The Bahamas have been violated.” 

12. It was the appellant’s view that the Judge should stay the proceedings against him. The Judge 

did not accept the appellant’s arguments because he formed the view that the conduct of both 

the respondent and the appellant was blameworthy in creating the delay in the case. Further, 

despite such delay, the issues raised by the appellant were all capable of being addressed 

during the trial; and that it was still possible for the appellant to receive a fair trial. 

 

13. The appellant had applied by Notice of Motion filed on 18 June 2018 for the following: 

“1. A declaration that: 

a. The Applicant’s constitutional right has been 

infringed; 

b. Article 20(2)(c) of the Constitution of The 

Commonwealth of The Bahamas which affords the 

Applicant the right to be given adequate time and 

facilities for the preparation of his defence has been 

infringed due to the Respondent’s failure to give full 

and frank disclosure of four material items: 
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i. Results of Laboratory analysis from the 

Applicant’s blood collected by Detective 

Corporal 63 Javod Frazer and marked as 

collected and marked JF1A and JF1B; 

ii. Results of Laboratory analysis for two (2) 

bullets removed from the Applicant by surgeon 

Dr. Madhu at Princess Margaret Hospital which 

were then handed over to the Police; 

iii. Findings from the Identification Parade 

conducted on or about the 21St day of 

November, 2014, with the Applicant; and 

iv. Access to the vehicle recovered at the scene 

and photographed by Detective Sergeant 1212 

Lavardo P. Sherman. 

2. The Applicant be afforded constitutional redress pursuant to 

Article 28 of the Constitution of The Bahamas; 

3. That the proceedings be permanently stayed, or, in the 

alternative, that the Respondent not be permitted to lead any 

evidence not disclosed, namely evidence as to: 

a. Blood samples and/or DNA evidence of the applicant; 

b. The alleged identification of the Applicant by the 

virtual complainant; 

c. Any offensive instrument to wit a firearm; and/or, 

d. Crime scene photos of the vehicle recovered at the 

scene and photographed by Detective Sergeant 1212 

Lavardo P. Sherman. 

Further, or in the alternative 

4. That proceedings before the Juvenile Panel on the former 

counts 3 and 4 of the Voluntary Bill of Indictment be 

permanently stayed. 

14. The grounds of the application before the Judge were stated to be as follows: 

“1. That the present information is an abuse of the process of 

the Court. 

2. That the failure to give full and frank disclosure of the 

material items is presumptively prejudicial to the Applicant. 
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3. That no reasonable explanation has been given for the 

failure to give full and frank disclosure. 

4. That the Applicant has been severely prejudiced in the 

preparation of his defence by reason of the said failure. 

5. That the failure to give full and frank disclosure of the 

material items is likely to result in an unfair trial and a 

miscarriage of justice. 

6. That the failure to give full and frank disclosure of the 

material items is likely to result in a breach of natural justice. 

7. That the Applicant has lost the benefit of being treated as a 

juvenile if convicted before the Juvenile Panel. 

8. That the time which the Applicant has spent on remand at 

the Department of Corrections exceeds any sentence which he 

could have been given by the Juvenile panel if he had been 

convicted there of those offences.” 

15. The appellant sought an Order that the judgment of the Judge, delivered on 3 December 

2018, be set aside or vacated as a nullity on the grounds that the learned judge erred in his 

findings and for an Order that the appellant’s rights pursuant to the Constitution of The 

Bahamas, the Child Protection Act of The Bahamas and the United Nations Convention on 

the Rights of the Child, have been infringed for the following reasons: 

“(1) The fair minded and informed observer, having 

considered the facts, would consider that there was a real 

possibility that the applicant has suffered extreme delay and/or 

would not receive a fair trial for the following reasons: 

(i) The learned trial judge’s failure to find that 

pursuant to Article 20(2)(c) of the Constitution of The 

Bahamas which afforded the applicant the right to be 

given adequate time and facilities for the preparation of 

his defence, has been infringed due to the Respondent’s 

failure to give full and frank disclosure of two (2) 

outstanding material items, namely: 

a) Results of laboratory analysis or access to the 

two (2) bullet fragments removed from the 

Applicant by surgeon Dr. Madhu at Princess 

Margaret Hospital which were then handed over 

to the police; 
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b) Access to the vehicle recovered at the scene 

and photographed by Detective Sergeant 1212 

Lavadro P. Sherman; 

(ii) The learned trial judge’s failure to find that the 

Appellant had not been afforded a speedy trial 

pursuant to Article 28 of the Constitution of The 

Bahamas, Article 40 of the United Nations Convention 

on the Rights of the  Child, the Child Protection Act of 

The Bahamas, and this Court’s decision in R. B. (a 

juvenile) v. Attorney General SCCrimApp No. 205 

of2015; 

(iii) The learned trial judge’s failure to find that the 

delay in bringing the matter to trial was wholly the fault 

of the prosecutor(s) and the learned Justice with 

carriage of the matter before the matter was 

transferred to Mr. Justice Bernard Turner; 

(iv) The learned trial judge erred in law at paragraph 

15 of his ruling when he found that the failure of the 

prosecutor to produce any analysis or access to the 

bullets taken from the body of the Appellant would 

impact upon the Appellant’s constitutional rights to 

mount a proper and full defence; 

(v) The learned trial judge erred in law at paragraph 16 

of his ruling when he found that the failure of the 

prosecutor to produce the car, the subject of the armed 

robbery allegation, impacts upon the Appellant’s 

constitutional rights; 

(vi) The learned trial judge erred in fact at paragraph 

18 of his ruling where it appears that he misunderstood 

the Appellant’s case which was that due to the passage 

of time, the appellant no long has the appearance of a 

juvenile and as such, his now adult-like appearance 

before a jury would likely be prejudicial to his case; 

(vii) The learned trial judge erred at paragraph 25 of 

his ruling when he omitted any consideration of the 

delay which was caused by the former trial judge, 

Justice Vera Watkins, decision to vacate the trial dates 
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at her own motion and also due to her refusal to deal 

with the recusal application, as well as her prejudicial 

remarks made from the bench towards the Appellant; 

(viii) The learned trial judge erred in fact at paragraph 

28 of his ruling when he found that the filing of the 

application for a stay resulted in a further delay, when 

in essence, counsel for the Appellant had always 

indicated that such an application would only be made 

as a last resort if there was not full and frank disclosure 

of all requisitioned evidence, some of which was not 

produce until the filing of the said application for a 

stay; 

(ix) The learned trial judge erred in fact at paragraph 

29 of his ruling when he found that “it should have been 

obvious” that evidence of an identification parade did 

not exist, when full disclosure of the nature of said 

identification parade was not disclosed by the 

prosecutors until they filed the Affidavit of Fania 

Joseph on the 27th day of June, A.D., 2018; 

(x) The learned trial judge erred in fact at paragraph 30 

of his ruling when found that the appellant’s 

intervening applications, which were only for bail and 

recusal, did not impact upon the juvenile’s right to a 

speedy trial due to the failure of the judicial system and 

its case management of the said trial; 

(xi) The learned trial judge erred at paragraphs 32 and 

33 of his ruling when he cited two Court of Appeal 

decisions as a timeline for a  delay While  ignoring that 

both of those decisions concerned adults who do not 

have the same distinctive rights and protections for a 

speedy trial as does a juvenile defendant; 

(2) There is an apparent breach of the Appellant’s 

fundamental right to a fair hearing by an independent and 

impartial judge, within a reasonable time. 

16. He requested that we make an Order that his trial be stayed as a result of the infringement of 

his constitutional and other said rights as a juvenile defendant. The appellant relied on an 

affidavit of Ashley Minnis filed on 2 May 2019, in support of his appeal and two affidavits: 
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his, filed in the Registry of the Supreme Court on 18 June 2018 and that of Ashley Minnis, 

similarly filed, on 13 July 2018. 

 

17. Despite the multiple grounds outlined in the appellant’s Notice of Motion, in our view the 

appeal evolved into a simple question, was the Judge correct to find that the appellant could 

still receive a fair trial notwithstanding the passage of time? All of the other issues relating to 

disclosure or lack thereof and access to the vehicle and bullet fragments are of passing 

relevance and need not be addressed on the appeal as presently constituted. 

 

18. The impugned conclusion of the Judge may be found in paragraphs 34 and 35 and as it is 

against that conclusion the appellant takes issue, I set out those paragraphs: 

“34. In respect of the present matter, I do not find that there 

are any exceptional circumstances which justify the granting of 

a stay. On balance, having considered the submissions on this 

issue of delay, the authorities cited by counsel for the applicant 

and the respondent, and the reasons indicated in the affidavit 

evidence and from the notes from the trial court, I consider 

that the applicant can still have a fair trial and that the 

ordinary trial process will be sufficient to deal with all of the 

issues related to the delay in this matter, inclusive of the issues 

related to the applicant and his present appearance, having 

aged from a juvenile to a young man. For these reasons, I do 

not accede to this portion of the application. 

35. For the reasons which are provided, I did not make any of 

the declarations sought in the Notice of Motion at paragraph 1 

- 4, nor did I make any of the orders sought in paragraphs 2 - 

3. As already indicated, the alternative remedies requested are 

all trial court applications, should they even arise. The entirety 

of this application is therefore dismissed.” 

19. It was immediately apparent from his earlier pronouncements that the Judge addressed 

frontally those issues raised by the appellant, to wit, the effect of delay on a juvenile 

defendant and the impact of Article 40 of the United Nations Convention on the Rights of the 

Child (“the UNCRC”), the Child Protection Act of The Bahamas, and this Court’s decision in 

R. B. (a Juvenile) v. Attorney General SCCrimApp No. 205 of 2015 on the proceedings. 

See paragraphs 19 to 24, and 30 of the Judge’s decision. 

 

20. So, the multiple issues in this appeal were distilled down to the simple question, “was the 

Judge correct to find that the appellant could still receive a fair trial notwithstanding the 

passage of time?” and process it into two sub-questions: 1. What effect does the appellant 
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being a juvenile have on the trial process? and 2. Was the Constitution properly engaged in 

the circumstances? 

Question 1  

21. The Bahamas has committed to a regime for the treatment of juveniles who come into 

contact with the criminal justice system by signing on to the UNCRC and has set that 

commitment in virtual concrete by the enactment of the Child Protection Act. This was 

recognized by Crane-Scott, JA in the R. B. (a Juvenile) case at paragraphs 92 to 93 which 

was also referred to by the Judge in his decision. Crane-Scott, JA said: 

“92. “By signing, ratifying and incorporating the Child Rights 

Convention, the government of the Bahamas has demonstrated 

a commitment to the four main principles expounded therein: 

namely that all the rights guaranteed by the Convention must 

be available to all children without discrimination of any kind 

(Article 2); that the best interests of the child must be a 

primary consideration in all actions concerning children 

(Article 3); that every child has the right to life, survival and 

development (Article 6); and that the child's views must be 

considered and taken into account in all matters affecting him 

or her (Article 12). 

93. In light of these principles and the facts in the present case 

I take this opportunity to remind the relevant authorities of 

their respective duties and  obligations under the Convention 

and the Child Protection Act and further urge that more 

attention be paid to the rights afforded Bahamian children 

therein.” 

22. The Judge appreciated the need for expedition in relation to prosecutions involving juveniles 

but he noted that unlike other jurisdictions that had adopted the language of the UNCRC in 

their domestic legislation, The Bahamas had elected not to place any time frame within 

which a juvenile must be tried. Nevertheless, it is implicit in The Bahamas’ ratification of 

UNCRC that in matters involving young persons it is imperative that they are disposed of 

speedily; and that it is left to the discretion of the court to determine if there has been any 

breach of that imperative. 

 

23. At paragraph 24 of his decision the Judge accepted there was a delay in the trial of the 

matter. He said:   

“24. Undoubtedly there has been a delay in the trial of this 

matter, the allegations stem from an incident said to have 

taken place on 18 November 2014, now more than four years 

ago. The earliest trial date set was for 7 March 2016. The case 
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management notes in this matter indicates that this matter was 

throughout actively case managed by the initial trial Judge, 

with items of evidence being requested at various stages. The 

matter did not proceed to trial in March 2016 for a variety of 

reasons, inclusive of the fact that counsel for the co-accused of 

the applicant was still in trial before another court.” 

24. The Judge set out the history of the case and the reasons for the delay and, while he may have 

been less than charitable to the appellant when attributing blame for the delays, he was right 

to ultimately conclude that there had been a delay in prosecuting the appellant’s case both in 

the Supreme Court and most certainly in the juvenile court. 

 

25. There was no explanation proffered for the appellant’s case not being heard in the juvenile 

court but we did not perceive any prejudice enuring to the appellant by the continuation of 

the proceedings there because if the charges are made out regard must be had to the lapse of 

time as a factor in the sentencing process; and also regard must be paid to any sentences he 

may receive if he is convicted and sentenced for the offences in the Supreme Court. Thus, the 

issue for the Judge to resolve again boiled down to: can the appellant still receive a fair trial 

despite the delay. 

 

26. It is regrettable that the appellant’s case was not afforded a speedier trial because he was a 

young person at the time he was charged and the fact that he was charged with an adult did 

not absolve the State from abiding by its obligations so readily entered into at the United 

Nations. 

 

27. All that being said, we saw no reason to differ from the Judge’s view that although there was 

delay in the case the appellant’s trials ought not to be stayed because he could still have a fair 

trial in the Supreme Court and in the juvenile court. 

Question 2 

28. The appellant had been insistent in getting certain items from the Prosecution, not all of 

which came into his hands; and while he was of the view that this should have led the Judge 

to conclude that this affected the possibility of him receiving a fair trial and contributed to his 

call for a stay of the prosecution, we did not consider that such a grave outcome was 

warranted in this case. 

 

29. It cannot be denied that the Defence ought to be provided with such materials as are 

necessary for the accused person to prepare his case. However, the failure to do so will not 

always result in the condign sanction of a stay of the prosecution. The headnote of Sylvester 

Aritis and Mario Flowers v Regina SCCrApp. Nos. 174 and 178 of 2010, reveals that:  
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“Fairness requires that material which the prosecution is 

under a duty to disclose should be disclosed in indictable cases 

at or before the preliminary inquiry, providing of course that 

the material in question is available to the prosecution at that 

time. Breach of this duty, however, does not automatically 

entitle an accused person to a remedy. In order to justify the 

granting of relief the person complaining must prove that he 

has suffered prejudice. This he may do either by showing that, 

but for the non disclosure, he would not have been committed 

at all or that he would have  been committed for a lessor 

offence. 

In the present case the appellants have not proven that they 

have suffered any form of prejudice by the failure of the 

prosecution to obtain the forensic results.” 

30. In Stinchombe v R (1991) 35CR at 3371, a case from out of Canada, Sopinka J said: 

“What are the legal consequences flowing from the failure to 

disclose? In my opinion when a Court of Appeal is called upon 

to review a failure to disclose, it must consider whether such 

failure impaired the right to make full answer and defence. 

This in turn depends on the nature of the information withheld 

and whether it might have affected the outcome.” 

31. The complaint about the identification parade was addressed by the Judge at paragraph 10 of 

his decision where he said: 

“10. A reading of the statements attached to the voluntary bill 

of indictment  filed in this matter clearly indicates that the 

virtual complainant did not purport to be able to identify 

anyone. If any attempt were made to produce at some stage of 

the trial any such identification evidence, that issue could be 

dealt with within the context of the usual trial process, indeed 

as the  application itself concedes, this is an alternate remedy, 

as set out in  paragraph three of the Notice of Motion (ibid): 

“That the proceedings be permanently stayed, or, in the 

alternative, that the Respondent not be permitted to lead any 

evidence not disclosed...”. I find that the entirety of the 

applicant’s submissions on this issue are misconceived.” 

32. Article 28 of the Constitution provides for a person to seek the courts’ protection of his 

fundamental rights, enumerated in Articles 16 through 27; but there is a proviso to Article 

28(2) which says: 
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“Provided that the Supreme Court shall not exercise its power 

under this paragraph if it is satisfied that adequate means of 

redress are or have been available to the person concerned 

under any other law.”  

33. In Jaroo v A-G of Trinidad and Tobago [2002] UKPC 5, the Privy Council considered a 

constitutional challenge the appellant had brought in respect of the inordinate time the police 

had held onto his vehicle which had been seized by them. The Privy Council determined, 

however, that the appropriate remedy for the appellant to pursue was an action for delivery in 

detinue at common law. For the appellant to have proceeded with his case by way of a 

constitutional motion was an abuse of process. Accordingly, he was not entitled to a 

declaration that his constitutional rights had been infringed. 

 

34. The Judge was comfortable with the fact that the ordinary trial process would meet any 

concern about attempts by the Prosecution to adduce evidence not previously provided to the 

appellant. Hence, there was no need to invoke the Constitution or to have recourse to its 

Article 28. We found no fault with the Judge’s reasoning. Additionally, any issue of delay 

could be addressed by the Judge by taking the delay period into account as a factor relevant 

to the imposition of a sentence, should the appellant be convicted and the matter of 

sentencing arise. 

 

35. The appellant had, in essence, been seeking a stay of the proceedings in his cases for the 

reasons outlined in his application before the Judge. However, the authorities suggest that a 

stay of a criminal trial is an exceptional relief and applications for same should not be 

granted if the applicant could otherwise receive a fair trial. 

 

36. In Attorney General's Reference (No 1 of 1990) [1992] 3 All ER 169 the English Court of 

Appeal was asked by the Attorney General to provide answers to the following questions: 

“'(i) Whether proceedings upon indictment may be stayed on 

the grounds of prejudice resulting from delay in the institution 

of those proceedings even though that delay has not been 

occasioned by any fault on the part of the prosecution. 

(ii) If the answer to (i) above is in the affirmative what is the 

degree of: (a) the likelihood and (b) the seriousness of any 

prejudice which is required to justify a stay of such 

proceedings.'” 

37. At page 176 Lord Lane, CJ provided the answers as follows: 

“Stays imposed on the grounds of delay or for any other reason 

should only be employed in exceptional circumstances. If they 

were to become a matter of routine, it would be only a short 
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time before the public, understandably, viewed the process 

with suspicion and mistrust. We respectfully adopt the 

reasoning of Brennan J in Jago v District Court of New South 

Wales (1989) 168 CLR 23. 

In principle, therefore, even where the delay can be said to be 

unjustifiable, the imposition of a permanent stay should be the 

exception rather than the rule. Still more rare should be cases 

where a stay can properly be imposed in the absence of any 

fault on the part of the complainant or prosecution. Delay due 

merely to the complexity of the case or contributed to by the 

actions of the defendant himself should never be the 

foundation for a stay. 

In answer to the second question posed by the Attorney 

General, no stay should be imposed unless the defendant shows 

on the balance of probabilities that owing to the delay he will 

suffer serious prejudice to the extent that no fair trial can be 

held, in other words that the continuance of the prosecution 

amounts to a misuse of the process of the court. In assessing 

whether there is likely to be prejudice and if so whether it can 

properly be described as serious, the following matters should 

be borne in mind. First, the power of the judge at common law 

and under the Police and Criminal Evidence Act 1984 to 

regulate the admissibility of evidence secondly, the trial 

process itself, which should ensure that all relevant factual 

issues arising from delay will be placed before the jury as part 

of the evidence for their consideration, together with the 

powers of the judge to give appropriate directions to the jury 

before they consider their verdict.” 

38. In the course of his decision Lord Lane cited with approval an earlier decision of the court in 

R v Heston-Francois [1984] 1 All ER 785 that had applied similar reasoning as that 

employed by Lord Lane to arrive at the same conclusion. 

Conclusion 

39. Inasmuch as the Judge concluded that the ordinary trial process would ensure that all of the 

issues and concerns raised by the appellant would be addressed and we saw no basis upon 

which we were able to find that he was wrong to so conclude, we declined to accede to the 

appellant’s appeal against the Judge’s decision. 

Addendum 

40. We did not condescend to address the appellant’s complaint individually about the Judge 

making remarks pertaining to the cause of the delay in this case, to wit, whether it was 

caused by Justice Watkins or by the appellant making applications for Justice Watkins’ 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23UK_ACTS%23num%251984_60a_Title%25&A=0.080359135765938&backKey=20_T28767709127&service=citation&ersKey=23_T28767709120&langcountry=GB
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recusal and for a stay, because the authorities suggest that when considering the issue of 

delay the court should look at the case in the round to arrive at its decision. We hold the view 

that the apportionment of blame would be productive of nothing and would not advance the 

appellant’s case any further. 

 

     ________________________________________________ 

     The Honourable Mr. Justice Isaacs, JA 
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     The Honourable Sir Hartman Longley, P  

 

 

     ________________________________________________ 

     The Honourable Madam Justice Crane-Scott, JA 


