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Civil appeal – Subdivision approval - Section 62 of the Planning and Subdivision Act - Private 

Roads and Sub-divisions (Out Islands) Act Chapter 257 

On 18 February 2008 the appellant entered into in an agreement with the respondent for 

$895,000.00 for the purchase of property. There was to be an initial deposit of $350,000.00 and 

two lump sum payments of $125,000.00 and $120,000.00; the remainder of the purchase price 

was to be paid in monthly installments. The Agreement provided that the vendor shall retain 

rights and interest in the property until all payments are completed in accordance with the said 

agreement. Both parties agree that as of February of 2013, the appellant has paid all that he was 

required to pay pursuant to the Agreement.  

In April 2016 the appellant commenced an action alleging that in breach of the Agreement the 

respondent has failed to provide the appellant with approval from the Minister as is required by 

section 62 of the Planning and Subdivision Act, 2010 (“the Act”). In the alternative, the appellant 

claimed a complete refund of monies paid under the Agreement. It was agreed by the parties that 

given the nature of the matter, there was no need for a trial, as the facts were agreed, and that the 

whole matter turned on the proper interpretation of section 62 of the Act. In pursuance thereof 
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the parties made submissions on the proper interpretation of section 62 of the Act given the 

unique circumstances of the case. Thereafter, the trial judge ruled in the respondent’s favour and 

ordered the appellant to pay costs. The appellant appealed. 

Held: appeal allowed; costs here and in the court below are the appellant’s, to be taxed if not 

agreed.  

On appeal the appellant alleged that the learned judge erred in her interpretation of section 62 of 

the Act.  

Section 62 provides that “(1) Any conveyance made after the Act comes into effect regarding 

lots not granted prior Subdivision Approval shall be null and void. (2) Notwithstanding 

subsection (1), where the beneficial owner of a lot in a subdivision prior to the commencement 

of this Act, conveyed or agreed to convey land within the subdivision but failed to obtain — the 

approval of the Town Planning Committee… or the approval of the Minister… such agreement 

to convey or conveyance shall not be null and void… and any person who obtained title to a lot 

within the subdivision shall not be prejudiced by the failure of the owner of the subdivision to 

obtain the necessary approval…” 

Section 62 (1) made it clear that Parliament did not intend that any conveyance regarding lots not 

granted prior subdivision approval made after the Act came into effect would have any legal 

effect. They were specifically declared to be null and void. However, understanding that there 

were persons who had already received conveyances or had entered into agreements to purchase 

the same and had invested funds section 62(2) was enacted. 

Section 62 (2) does two specific things: firstly, it mandates that any agreements or conveyances 

executed without subdivision approval and prior to the enactment of the new Act would be valid. 

Secondly, it provides that any person who obtained title to a lot within the subdivision shall not 

be prejudiced by the failure of the owner of the subdivision to obtain the necessary approval. 

It is clear that Section 62(2) was enacted for the protection of the purchaser and not the vendor. It 

would be nonsensical to think that Parliament would make provision for a vendor who acts in 

breach of legislation and is thereby guilty of a criminal offence. It must be remembered that 

under the both Acts the vendor/developer has an obligation to obtain subdivision approval and 

failure to do so constitutes a criminal offence. There has been no change in that regard. 

The rationale in preserving the validity of Agreements entered into prior to the passage of the 

New Act is evident. A purchaser is normally required to pay a deposit on signing Agreements 

and so he has a vested interest in the property although not full title. It was clearly also 

recognized that those Agreements could be completed without loss to either party by the vendor 

simply complying with the law and obtaining subdivision approval. As such the prejudice to the 

purchaser was avoided and the vendor cannot be seen to complain that requiring him to follow 

what has always been the law is prejudicial to him. 

 

Dalton v Lyford Cay Co (1984) BHS J.No.6 considered 
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Oceania Heights Limited v Willard Clarke Enterprises Limited & Others [2013] 3 BHS J. No. 61 

considered 

 

 

REASONS FOR DECISION 

______________________________________________________________________________ 

Delivered by the Honourable Mr. Justice Evans, JA: 

INTRODUCTION 

1. This was an appeal by the appellant against the judgment of the Honourable Madam Justice 

Charles delivered on 31 July 2018 wherein she dismissed the appellant’s action which had 

been brought against the respondent herein. 

 

2. The appellant filed a Notice of Motion on 11 September 2018 which was subsequently 

amended by Notice dated 24 April 2019 seeking the following relief: 

“1. A declaration that any conveyance passed on to the 

Appellant regarding the property, which was not granted 

subdivision approval will be null and void pursuant to section 

62 of the Act;  

2. A declaration that the Respondent was required to obtain 

subdivision approval before passing a conveyance on to the 

Appellant; 

3. An Order directing the Respondent to return the sum of 

$944,191.45 with interest thereon, which sum it received from 

the Appellant pursuant to the Agreement for Sale; 

4. Further or other relief;” 

3. The amended Notice set out the following grounds of appeal on which the appeal proceeded: 

“1. The Learned Judge erred in her interpretation of section 62 

of the Planning and Subdivision Act, 2010. 

2.  The Learned Judge erred in that her ruling was in breach of 

a clear statutory provision. 

3. The Learned Judge erred when she failed to take into 

consideration that the Agreement for Sale provided that the 

“Vendor shall retain rights and interest in the Lot until all 

payments are completed in accordance with this Agreement” 

in coming to her conclusion that the case of Dalton v Lyford 

Cay Co. (1984) BHS J. No 6 applied to the instant case. 



4 
 

4. The Learned Judge erred when she concluded that “the facts 

are clear that the Defendant has not breached the Agreement 

for Sale” and that “all that the Plaintiff can do is to require 

that the Defendant execute a conveyance pursuant to the said 

Agreement for Sale.  

5. The Learned Judge erred when she failed to take into 

consideration the prejudice that would inure to the Appellant, 

who was the innocent party, in the event that he is made to 

accept a conveyance without subdivision approval given the 

unique circumstances of this case. 

6. The Learned Judge erred when she awarded costs to the 

Respondent to be taxed if not agreed as Counsel for the 

Appellant was under an obligation to approach the Court on 

the proper interpretation of section 62 of the Act before 

advising the Appellant to accept a conveyance in the unique 

circumstances of this case and also, it was the Respondent’s 

failure and/or refusal to obtain subdivision approval as 

required by law that precipitated this entire matter”. 

4. We heard the appellant’s appeal on 1 May 2019 and allowed the appeal with costs to the 

appellant and at that time we promised to put our reasons in writing which we now do. 

BACKGROUND FACTS 

5. On 18 February 2008, the appellant agreed to purchase Lot No. 36 in Elizabeth Harbour, 

Great Exuma, The Bahamas from the respondent. The total purchase price agreed upon was 

$895,000.00. In accordance with the said Agreement, the appellant was required to come up 

with an initial deposit of $350,000.00; thereafter, the sum of $125,000.00 was due by 1 

August 2008 and the sum of $120,000.00 was due by 1 February 2009. The balance of the 

purchase price in the sum of $300,000.00 was to be paid off in equal consecutive monthly 

installments of $5,940.30 commencing on 1 March 2008. These monthly installments 

included simple interest of 7% on the balance of the purchase price. 

 

6. The Agreement, at clause 5.11 provides that the respondent shall retain rights and interest in 

the property until all payments are completed in accordance with the said agreement and 

clause 7.11 provides that in the event that the appellant fails to make payments towards the 

balance of the purchase price and fails to remedy any such default within 21 days of 

receiving notice from the respondent, then the entire amount of the purchase price or the 

balance of the purchase price together with any accrued interest, shall become due and 

payable and if payment is not made or the breach is not rectified within 21 days of the second 

notice, then the respondent shall have the right to immediately cancel the said Agreement and 

thereafter, any of the appellant’s rights shall revert to the respondent and any payments made 
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by the appellant up to the date of cancellation shall not be refunded to the appellant but shall 

be retained as liquidated damages.   

 

7. Both parties agree that as of February of 2013, the appellant has paid all that he was required 

to pay pursuant to the said Agreement. The issue which arose between the parties was 

whether the respondent was under a contractual duty to deduce a good title to the subject 

property. The main point of contention was whether the respondent is required to obtain 

subdivision approval pursuant to the Planning and Subdivision Act, 2010.  

 

8. On 29 April 2016 the appellant commenced an action by way of Writ of Summons in the 

Supreme Court. The essence of the claim was set out in paragraph 12 of the Statement of 

Claim in the following terms: 

“In breach of the said agreement, and notwithstanding the 

aforementioned requests made by the attorneys for the 

Plaintiff on his behalf, the Defendant wrongfully failed and 

refused and continues to neglect and refuse to provide the 

Plaintiff with approval from the Minister for the Defendant’s 

subdivision as is required by section 62 of the said Act or, in 

the alternative, provide the plaintiff with a complete refund of 

the plaintiff’s monies which were paid under the said 

agreement with interests thereon.” 

9. A Defence was filed on 14 June 2016 and trial directions were given on 11 October 2016. 

Subsequently, on 12 June 2017 when the parties appeared before the Court, it was agreed that 

given the nature of the matter, there was no need for a trial, as the facts were agreed, and that 

the whole matter turned on the proper interpretation of section 62 of the Planning And 

Subdivision Act, 2010 (“the Act”). 

 

10. On 15 March 2018, the parties appeared before Madam Justice Charles for the sole purpose 

of making submissions on the proper interpretation of section 62 of the Act given the unique 

circumstances of the case. 

 

11. On 31 July 2018, Madam Justice Charles ruled in the respondent’s favor and ordered that the 

appellant pay costs to the respondent to be taxed if not agreed. As indicated earlier on 11 

September 2018, the appellant, by way of Notice of Motion, appealed the Ruling of Madam 

Justice Charles. 

GROUNDS OF APPEAL 

12. Although the appellant set out six grounds of appeal we were satisfied that in the 

circumstances of this case a determination of ground 1 would resolve the issues between the 

parties. In fact it is evident that grounds 2, 3 and 4 were really nothing more than 

submissions relative to ground 1. Ground 6 dealt with the award of costs which obviously 

depends on the determination of the substantive appeal.  
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Ground 1: The Learned Judge erred in her interpretation of section 62 of the Planning and 

Subdivision, 2010. 

13. The Agreement between the parties was entered into on 18 February 2008 and at that time 

the transaction was governed by the Private Roads and Sub-divisions (Out Islands) Act 

Chapter 257 (now repealed and hereinafter referred to as “the Old Act”). 

 

14. Sections 5 and 7 of the Old Act provided as follows: 

“5. No owner shall sell, agree to sell, convey, agree to convey, 

demise or agree to demise any land in a new subdivision unless 

the approval of the Minister has been given under section 4 of 

this Act. 

... 

7. No person shall, without the approval of the Minister sell or 

agree to sell, convey or agree to convey, demise or agree to 

demise any lot in a new sub—division to which this Act applies 

not being a lot marked with a number on the survey plan 

submitted to the Minister in accordance with section 3 of this 

Act, or whereof the frontage, extent or depth shall vary in any 

particular from the frontage, extent or depth of such lot as 

shown on that survey plan. ” 

15. Section 4(1) of the Old Act provided that no person shall, without the approval of the 

Minister, construct any new road in any new sub—division and section 9 made it an offence 

to contravene sections 5 and 7. 

 

16. The foregoing sections were extensively reviewed and considered in the case of Oceania 

Heights Limited v Willard Clarke Enterprises Limited & Others [2013] 3 BHS J. No. 

61. In that case, the Court had to determine whether any interest passed on the execution of 

11 conveyances in the absence of subdivision approval as expressly provided for under the 

Old Act. 

 

17. At the first instance, on 29 August 2008, Justice Lyons in the Supreme Court held that the 

conveyances were void ab initio due to the developer’s failure to obtain subdivision approval. 

In a judgment given on 27 July 2010, this Court (differently constituted) reversed Justice 

Lyons’ decision and held that even though it was an offence to convey land in the absence of 

subdivision approval, it did not follow that any such conveyance would be void ab initio. 

 

18. On appeal to the Privy Council the Board agreed with the Court of Appeal and so the settled 

position at that point was that even though one may have committed an offence under the Old 

Act by not obtaining subdivision approval, any such conveyances were valid nonetheless. 
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The New Act 

19. The Planning and Subdivision Act, 2010 came into force on 15 January 2011, which was 

after the Court of Appeal reversed the decision of Justice Lyons but before the Privy Council 

rendered its decision in Oceania. 

 

20. Section 49(1) of the Act provides that: 

“49. Sale of land in new subdivision. 

(1) No lots shall be sold, agreed to be sold, conveyed, agreed to 

be conveyed, demised or agreed to be demised in any 

subdivision that has not received Subdivision Approval by the 

Committee in accordance with the provisions of this Act.” 

21. Section 61 of the Act makes it an offence to contravene section 49 and then Section 62 of the 

Act provides as follows: 

“62. Title to property 

(1) Any conveyance made after the Act comes into effect 

regarding lots not granted prior Subdivision Approval shall be 

null and void. 

(2) Notwithstanding subsection (1), where the beneficial owner 

of a lot in a subdivision prior to the commencement of this Act, 

conveyed or agreed to convey land within the subdivision but 

failed to obtain — 

a. the approval of the Town Planning Committee in 

accordance with section 8 of the Private Roads and 

Subdivision Act (Ch.256); or 

b. the approval of the Minister in accordance with 

section 4 of the Private Roads and Subdivision Act (Ch. 

256); and section 4 of the Private Roads and 

Subdivision (Out Islands) Act (Ch. 257), 

such agreement to convey or conveyance shall not be null and 

void due to the failure to obtain the approval under 

subparagraph (a) or (b) and any person who obtained title to a 

lot within the subdivision shall not be prejudiced by the failure 

of the owner of the subdivision to obtain the necessary 

approval under sub-paragraph (a) or (b). ” 

22. It was Ms. Galanos’ submission in the court below and before us that section 62 of the Act 

was Parliament’s reaction to the decision in Oceania, in that the intention of Parliament was 

to make it clear that despite what was held in Oceania, any conveyance executed in the 
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absence of subdivision approval after the new Act comes into force shall be null and void. 

She further contended that the only effect of section 62(2) is that conveyances and 

agreements to convey entered into before the Act are not to be considered null and void as a 

result of section 62(2) and further that any person who obtained title to a lot within the 

subdivision shall not be prejudiced by the failure of the owner of the subdivision to obtain 

subdivision approval. 

 

23. Counsel further argued that the words “any person who obtained title to lot within the 

subdivision shall not be prejudiced by the failure of the owner of the subdivision to 

obtain the necessary approval under sub-paragraph (a) or (b)” clearly do not apply to the 

case at hand since at the point that the Act was passed, the appellant had not yet obtained title 

to lot within the subdivision as he was still paying the purchase price at that point and clause 

5.11 of the Agreement for Sale provided that the respondent shall retain rights and interest in 

the subject property until all payments are completed in accordance with this Agreement. 

 

24. As it relates to the current matter Ms.Galanos submitted that the only effect of section 62(2) 

was to declare that the Agreement for Sale dated 18 February 2008 is not null and void. 

However, she says that as the respondent had not passed a conveyance on to the appellant 

before the commencement of the new Act, then it cannot seriously be contended that any 

subsequent conveyance passed on to the appellant after the commencement of the Act would 

not be null and void as provided for in section 62(1) of the Act. And so she contends that the 

effect of the passage of the new Act was simply that whatever had transpired between the 

appellant and the respondent before the passage of the Act is not to be considered null and 

void; however, anything that transpired between the parties after the passage of the Act ought 

to be governed by the Act and as such, notwithstanding that the Agreement for Sale was not 

null and void, in order to pass on a valid conveyance to the appellant, the respondent was 

required to obtain subdivision approval. 

 

25. Ms. Hepburn, here and in the court below, contended that the terms of the Agreement for 

Sale met all of the statutory requirements and the respondent, in having good and marketable 

title, entered into the Agreement with the appellant for the purchase/sale of the property. 

Counseled argued that the effect of section 62(2) was to preserve the Agreement for Sale 

entered into prior to the passage of the new Act. She submitted that it would have been 

nonsensical or illogical for Parliament to preserve an Agreement for Sale under the Act but to 

thereafter consider a conveyance made pursuant to that agreement null and void. As a result 

Counsel concluded that any conveyance made pursuant to the said Agreement is therefore 

valid. 

 

26. In support of her submissions Ms. Hepburn relied heavily on the case of Dalton v Lyford 

Cay Co (1984) BHS J.No.6. In Dalton’s case the Plaintiff, a foreigner, entered into an 

agreement for sale with the Defendant of land at Lyford Cay in New Providence on 24 May 

1983. As was required by the Agreement, the Plaintiff put down a deposit of 10% and the 
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closing date was set for 15 December 1983. On 1 November 1983, the immovable Property 

(Acquisition by Foreign Persons) Act 1981 (“the 1981 Act”) came into force.  

 

27. Section 5 of the 1981 Act required foreign persons to have a permit in order to acquire or 

hold land in the Bahamas and section 17 saves existing rights. Section 17 provides as 

follows: 

“ …nothing in this Act shall be construed so as to take away or 

diminish any rights, privileges or capacity…lawfully held or 

possessed by or belonging to a foreign person so far as it relates 

to the holding, possession of enjoyment of… any personal 

property in the Bahamas”. 

28. Adams J held that the plaintiff was entitled to his conveyance in the absence of the permit. At 

Paragraph 11, the learned Judge observed as follows: 

“What then is the Plaintiff’s rights or capacity? He has, in my 

opinion, an immediate equitable interest in the property that is 

contracted to be sold because equity looks upon that a done 

which- ought to be done. According to “the Law of Real 

Property” (4
th

 edition) by Megarry and Wade, “from the date 

of contract the purchaser becomes owner in the eyes of equity” 

and this equitable ownership is a proprietary interest.” 

JUDGE’S FINDINGS IN THE COURT BELOW 

29. The learned judge in rejecting the appellant’s claim in the court below observed as follows: 

“24. In analyzing the facts and the applicable law, I agree with 

learned Counsel Ms. Hepburn that the principles in Dalton are 

equally applicable to the present case.  

25. Indeed, as Ms. Galanos submits, section 62 (1) expressly 

provides that any conveyance made after the Act came into 

effect regarding lots not granted prior Subdivision Approval 

shall be null and void but Section 62(2) was enacted to preserve 

the validity of the Agreement for sale and prohibits any party 

from cancelling the said agreement due to its enactment. The 

Act is clear and unambiguous and provides that not only any 

agreement to convey or conveyance would not be null and void 

but also that any person who obtained title to the lot within the 

subdivision shall not be prejudiced. It seems pellucid to me 

that the intent of section 62(2) was to ensure that the effects of 

section 62(2) would not interfere with those who were already 

in a contractual relationship for the sale of any property. As 

Justice Adams stated in Dalton at paragraph 18: 
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26. At paragraph 18, Adams J continued: 

“18 At the time when the Act came into force the 

plaintiff had a right to specific performance of the 

contract, which was not disputed by the defendant. This 

right was not subject to any condition of obtaining the 

Board’s permit. To require the plaintiff to request such 

a permit would be to diminish his existing right and in 

the event of a refusal of such request the plaintiff’s 

entitlement to a conveyance would be taken away. He 

would then be in no better position than if section 17 

had not been enacted. The intention of the Legislature 

in section 17 is correctly expressed by the side note 

which speaks of the saving of existing rights”. 

27. In addition, the case of Oceania Heights Limited v Willard 

Clarke Enterprises Limited & others (2014) is helpful. At 

paragraph 19, Lord Neuberger, in delivering the judgment of 

the Board, stated that: 

“However, conveying, or agreeing to convey, land in 

breach of a provision such as section 5 or 7 of Chapter 

257 does not appear to the Board to constitute an act of 

such gravity as to lead to the conclusion that a 

purchaser under such a conveyance should lose the 

right to own the property thereby conveyed. This 

conclusion is reinforced when one bears in mind that, in 

such case, the purchaser will no doubt almost always 

have paid a substantial sum to the vendor…” 

28. In that respect, the Plaintiff’s right to own property still 

exists and the Defendant, having no obligation to provide 

Subdivision Approval pursuant to Section 62(2), make the 

Agreement for sale valid. 

29. I agree with learned Counsel, Ms. Hepburn that the intent 

of Parliament when enacting the Act was plain and it would 

have been nonsensical or illogical for Parliament to preserve 

an Agreement for Sale under the Act but to thereafter consider 

a Conveyance made pursuant to that Agreement null and void. 

Conclusion 

30. In my considered opinion, I am in agreement with the 

Defendant that by the Plaintiff’s acceptance of the validity of 

the Agreement for Sale and the fact that section 62(1) did not 
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apply to the said Agreement refutes any claim by the Plaintiff 

that the Defendant wrongfully failed to provide approval based 

on section 62 of the Act.” 

30. Ms. Galanos submitted that when one considers the long title of the Act, which is “An Act to 

combine, consolidate and revise the law relating to town planning and law relating to 

the development of subdivisions and to provide for matters connected thereto”, it is 

clear that Parliament intended to bring about changes in this area of the law so as to 

specifically make provision for the circumstances in which one purports to convey or agree 

to convey land in the absence of subdivision approval. Additionally, she also submitted that 

section 3 of the Act is helpful in ascertaining parliament’s intention in section 62 of the Act 

as it lists the purposes of the Act as follows: 

“3. Purposes of Act 

(1) The objects and purposes of this Act are to 

a. provide for land use planning based development 

control system led by policy, land use designations and 

zoning;  

b. prevent indiscriminate division and development of 

land;  

c. ensure the efficient and orderly provision of 

infrastructure and services to the built environment; 

d. promote sustainable development in healthy natural 

environment; 

e. maintain and improve the quality of the physical and 

natural environment; 

f. protect and conserve the natural and cultural heritage 

of The Bahamas; 

g. provide for planning processes that are fair by 

making them open,accessible, timely and efficient; 

h. recognize the decision making authority and 

accountability of the Government in land use planning; 

and 

i. plan for the development and maintenance of safe and 

viable communities, 

within the policies, and by the means, provided under this Act. 
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(2) This Act shall receive such purposive and liberal 

construction and interpretation as best ensures the attainment 

of its objects and purposes”. 

31. Learned Counsel concluded that just based upon the clear and very significant purposes of 

the Act, it is inconceivable that where there is an ambiguity, Parliament would prefer an 

interpretation of the Act, which would validate a conveyance in the absence of subdivision 

approval and thereby defeat each and every purpose of the Act which is listed in section 3.  

 

32. Ms. Hepburn in her submissions before us contended that on the correct and true 

interpretation of Section 62 of the said Act, Section 62(2) does not limit the saving clause to 

merely conveyances or those who had already obtained title to lot within subdivision without 

the necessary approval, but it also extended to agreements to convey. She submitted that 

“transaction” for the sale of land becomes binding upon full execution of Agreement for Sale 

along with payment of the requisite deposit. It was for that reason, she says, that Parliament 

included the term “agreement to convey” in order to preserve the sales transaction and the 

terms on which they were agreed upon. 

 

33. Learned Counsel further submitted that as both parties accept that the Agreement between 

the parties remains valid this would inherently mean that the Agreement for Sale is valid and 

enforceable under its terms and conditions. The Agreement for Sale in the instant case calls 

for payment of the full purchase price and thereafter conveyance of the title to the property to 

the purchaser (the appellant herein.) Counsel submitted that that there is no other purpose of 

the Agreement for Sale than for the vendor to receive the purchase price and the purchaser to 

receive title to the property. 

 

34. Ms. Hepburn also opined that it is also important to note that the Agreement for Sale was 

entered into in 2008 and the vendor (the respondent herein) agreed to allow the purchaser 

(the appellant herein) to pay the purchase price within a 5-year period. Therefore, she 

contended that the law preserves the right for the appellant at the end of the 5-year period to 

call for the title from the respondent and if the passing of the said title is done without 

subdivision approval, it would not render the conveyance null and void. 

DISCUSSION AND FINDINGS 

35. It is important to appreciate the significance of the Old Act which was in force at the time 

when the agreement was entered into between the parties. In order for persons who purchase 

homes to properly enjoy the same they need access to utilities and proper roads to access 

their properties. That Act was intended to ensure that the Government retained regulatory 

control over any subdivision development in order to protect the interest of persons 

purchasing property to construct homes. Section 3 to 9 of the Act was in the following terms: 

“3. (1) No person shall, without the approval of the Minister, 

lay out any new road or any new sub-division.  
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(2) Every owner of land desiring to lay out any new road or 

new sub-division shall submit for the consideration of the 

Minister specifications of the construction of any proposed 

road and, in the case of a sub-division, also specifications for 

the provision of any electricity, water supply or other utility 

required by the Minister to be provided in such sub-division or 

specifications for the provision of space for the future supply of 

such utilities in any case in which the Minister may so direct. 

(3) Specifications submitted in accordance with this section 

shall be in the prescribed form and shall contain such 

information as may be prescribed and shall include a survey 

plan for the whole of the proposed development.  

(4) The Minister may on consideration of the specifications 

provided and of such additional information as he may require 

from the owner, approve the same with or without such 

modifications or additions as he may think fit or may withhold 

his approval. 

4. (1) No person shall, without the approval of the Minister, 

construct any new road in any new sub-division. 

(2) Every proposed road approved by the Minister shall be 

formed, graded and paved with proper and sufficient materials 

to the satisfaction of the Minister and in accordance with the 

standards specified in this Act and the work shall be completed 

within such reasonable period of time as the Minister shall 

direct.  

5. No owner shall sell, agree to sell, convey, agree to convey, 

demise or agree to demise any land in a new subdivision unless 

the approval of the Minister has been given under section 4 of 

this Act and either —  

(a) he has furnished the Minister with a bond executed 

by two or more sufficient sureties approved by the 

Minister in a sum not exceeding the estimated cost of 

the proposed works plus twenty per centum thereof to 

be fixed by the  Minister and has entered into an 

agreement with the Minister for the proper 

construction of roads to and in such sub-division 

according to the specifications approved by the Minister 

and the supply of electricity, water and other utilities to 

and throughout such sub-division as may be required 

by the Minister within such period as the Minister may 
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fix; such bond to be conditioned to be void upon the 

owner of the subdivision, within the period fixed by the 

Minister, so constructing such roads to the satisfaction 

of the Minister and completing to the satisfaction of the 

Minister all works necessary to provide electricity, 

water or other utility to and throughout such 

subdivision as may have been required by the Minister; 

or  

(b) he has to the satisfaction of the Minister constructed 

roads to and in such sub-division according to the 

specifications approved by the Minister and has 

completed to the satisfaction of the Minister all such 

works as may be necessary to facilitate the supply of 

electricity, water or other utility to the sub-division as 

may have been required by the Minister. 

 6. No person shall commence to erect any building or other 

structure on any lot in any new sub-division to which this Act 

applies until —  

(a) the lot has been marked out on the ground with 

markers approved by the Minister; and  

(b) a motor track has been laid out on the proposed 

road which is to lead from the lot to a public road to the 

satisfaction of the Minister. 

 7. No person shall, without the approval of the Minister sell or 

agree to sell, convey or agree to convey, demise or agree to 

demise any lot in a new sub-division to which this Act applies 

not being a lot marked with a number on the survey plan 

submitted to the Minister in accordance with section 3 of this 

Act, or whereof the frontage, extent or depth shall vary in any 

particular from the frontage, extent or depth of such lot as 

shown on that survey plan. 

8. (1) Every road to be constructed within a new subdivision 

shall conform to the following specifications and standards — 

 (a) road reservations shall be of such width as the 

Minister shall in each case specify, not being more than 

sixty feet: Provided that all road reservations for a 

trunk road shall be at least sixty feet in width; 

 (b) in any new sub-division, abutting onto an existing 

trunk road, there shall be a road reservation of at least 
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thirty feet measured from the centre line of such trunk 

road along that boundary of the sub-division; 

 (c) roads when constructed in any new subdivision shall 

be graded for a width of twenty-four feet along their 

entire length on main roads and for such lesser width 

on minor roads as the Minister may in each case 

specify; 

 (d) where any road in a new sub-division is provided 

with an oiled or bitumen-macadamised surface, such 

surface shall extend for a minimum width of twenty feet 

throughout the length of the road or for such lesser 

width as may be specified by the Minister. 

 (2) Reservations for trunk roads shall be provided in every 

new sub-division as the Minister may in each case specify.  

9. (1) Any person contravening the provisions of section 6 or 7 

of this Act shall be guilty of an offence and shall be liable on 

summary conviction to a fine not exceeding two hundred 

dollars. 

 (2) Any person contravening the provisions of section 3, 4 or 5 

of this Act shall be guilty of an offence against this Act and 

shall be liable on summary conviction to a fine not exceeding 

four thousand dollars and, in the case of a continuing offence 

to a further fine not exceeding forty dollars for each day 

during which such contravention continues”.  

36. It is clear from the above provisions that anyone selling lots without the relevant approval 

would be committing an offence. It would also follow that any purported purchaser would 

find that he might not have access to needed utilities and the chances of obtaining an 

occupancy certificate from the relevant Government Department would be very slim. In these 

circumstances it cannot be said that a request for evidence of the subdivision approval is an 

unreasonable requisition. 

 

37. The issue in the Oceania case was to determine the status of the eleven lots purchased in the 

absence of the relevant subdivision approval. The Privy Council determined the matter as 

follows: 

“15. So far as the effect of sections and of Chapter 257 is 

concerned, the Board is satisfied that the view taken by the 

Court of Appeal was correct, and the conclusion reached by 

Lyon SJ was wrong. There is no doubt that, as at the time they 

were executed, the Conveyances constituted breach of sections 
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and by WCE. WCE was precluded from “convey(ing)” any of 

the eleven lots under those sections, because the conditions set 

out therein had not been satisfied. Each of the Conveyances 

would appear to have rendered WCE liable for fine “on 

summary conviction” under section of Chapter 257. So, too, 

the antecedents contracts to sell the eleven plots would appear 

to have rendered WCE liable for such fine (assuming, as 

appears to have been common ground, and assumed in the 

indemnity agreement, Mr. Marshall was effectively acting as 

WCE’s agent when he entered into those contracts). 

16. Nonetheless, it is well established that the mere fact that 

contract is entered into, or any other document is executed, in 

breach of statutory prohibition, does not automatically render 

all consequences of that contract or document void. In the 

present case, for instance, there is no doubt that the contracts 

entered into with the purchasers (or their predecessors) would 

have been unenforceable, at least so long as WCE would have 

been in breach of section or section of Chapter 257 by 

executing the Conveyances. The Court could plainly not have 

ordered WCE to convey individual lots in breach of clear 

statutory prohibition”.  

38. It is not surprising that Parliament would have been concerned to find that as the law stood 

then a person who sold property in breach of the provisions of the Act could still pass title 

and the purchaser find himself the owner of property without the benefit of the necessary 

approvals. It was clearly a policy decision by the Court as to declare the transaction void 

would leave the purchaser without title and having to chase the Vendor to recover his monies 

paid for the property. It was also conceivable that persons may have also already begun 

construction so their lost would be magnified in those cases. 

 

39. It was with this background that the New Act was passed and section 62 was specifically 

intended to deal with the problem. Section 62 (1) made it clear that Parliament did not intend 

that any conveyance regarding lots not granted prior subdivision approval made after the Act 

came into effect would have any legal effect. They were specifically declared to be null and 

void. However, understanding that there were persons who had already received conveyances 

or had entered into agreements to purchase the same and had invested funds section 62(2) 

was enacted. 

 

40. Section 62 (2) in our view does two specific things. Firstly, it mandates that any agreements 

or conveyances executed without subdivision approval and prior to the enactment of the new 

Act would be valid. Secondly, it provides that any person who obtained title to a lot within 

the subdivision shall not be prejudiced by the failure of the owner of the subdivision to obtain 

the necessary approval under sub-paragraph (a) or (b) of the Old Act. 
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41. With this understanding it is clear that Section 62(2) was enacted for the protection of the 

purchaser and not the vendor. It would be nonsensical to think that Parliament would make 

provision for a vendor who acts in breach of legislation and is thereby guilty of a criminal 

offence. It must be remembered that under the Old Act and the New Act the 

vendor/developer has an obligation to obtain subdivision approval and failure to do so 

constitutes a criminal offence. There has been no change in that regard. 

 

42. The rationale in preserving the validity of Agreements entered into prior to the passage of the 

New Act is evident. A purchaser is normally required to pay a deposit on signing Agreements 

and so he has a vested interest in the property although not full title. It was clearly also 

recognized that those Agreements could be completed without loss to either party by the 

vendor simply complying with the law and obtaining subdivision approval. As such the 

prejudice to the purchaser was avoided and the vendor cannot be seen to complain that 

requiring him to follow what has always been the law is prejudicial to him. 

 

43. We note that the learned judge seems to have been beguiled by Ms. Hepburn’s submission 

that it would have been illogical for Parliament to preserve an agreement for Sale under the 

Act but to thereafter consider a conveyance made pursuant to that Agreement null and void. 

However, it must be noted that Parliament’s primary intent is to ensure compliance with the 

law and to preserve regulatory control over the development of subdivisions. The validating 

of the Agreements preserves the parties rights while at the same time ensuring that both 

parties comply with the law. There is nothing illogical about requiring persons to obey the 

laws enacted by Parliament, where they still have an opportunity to do so. 

 

44. Finally, we should note that the fact that the Agreement between the parties did not 

specifically make provision for the obtaining of subdivision approval is of no moment. The 

obligation to obtain subdivision approval is statutory and exists independent of any 

Agreement between the parties. That is a condition attached to any property transaction in the 

same way the obligation to pay Stamp Duty is a fixture. The parties cannot contract out of the 

obligation to obtain subdivision approval as it is a mandatory provision of the Act. 

CONCLUSIONS 

45. It was for the above stated reasons we found that the Learned Judge erred in her 

interpretation of section 62 of the Planning and Subdivision Act, 2010 and that the appeal 

should be allowed. In considering the proper Order we noted that the appellant in his 

statement of Claim before the Court below sought the refund of the purchase price which he 

averred to be $944,191.45. The Order sought before this Court as seen from the Amended 

Notice of Motion is the same. However, we also noted that this position was only arrived at 

after the request for the approval was not forthcoming. 

 

46. In all the circumstances of this case we thought it reasonable to give the respondent one final 

opportunity to provide the necessary subdivision approval so that the transaction could be 
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completed. We therefore set aside the judgment and Orders of the Court below and made the 

following orders: 

(1) That the respondents do supply the appellant with evidence of 

having obtained a subdivision approval no later than 30 days from 

the 1 May 2019; 

(2) In the event the said subdivision approval is not obtained by the 

aforesaid date, the respondent is to return to the appellant the sum 

of $944,192.45 together with interest at 4% from 28 February 2013 

to 31 May 2019 and thereafter at the statutory rate attached to 

Judgments. 

(3) The respondent is to pay to the appellants the costs of the 

action in the court below and of this appeal. Such costs are to be 

taxed if not agreed. 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Jones, JA 


