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Criminal Appeal - Appeal against Conviction - Manslaughter - Evidence Act Section 66 - Death 

of a Witness - Hearsay Evidence - Whether a statement made to police is a document which is a 

part of  or forms a part of a record complied by a person acting under a duty. 

On 29 May 2012, Cordero Finley was shot while at the Baller's Club and later that same day he 

died from injuries sustained from a single gunshot wound to his head. The appellant was arrested 

and charged for the murder of Finley. At trial the prosecution was successful in its application 

under section 66 of the evidence Act to have the statement of a deceased witness, Julian Collie 

admitted into evidence. The appellant was convicted of manslaughter. He appealed his 

conviction on the ground, inter alia that the trial Judge erred in law in the exercise of her 

discretion to admit the statement of Julian Collie. 

Held: (Jones, JA dissenting) appeal dismissed, conviction and sentence affirmed. 

per Barnett, JA: On the record point we are all agreed that the statement given to a police officer 

falls within section 66(1)(a). We do not agree with the decision in R v O’Loughlin and 

McLaughlin which was followed in R v Martin. We are agreed that the decision in R v Iqbal 
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reflects the position in Bahamian law. It is our view that evidence of hearsay statements in the 

form of depositions and or proofs of evidence are admissible under section 66(i)(a) of the 

Evidence Act. 

We differ from Jones JA on the authentication point; that is to say whether the appeal should be 

allowed on the basis that there was no evidence led by the Crown on the circumstances under 

which the statement was made and who took the statement. 

Given that at the trial counsel withdrew his objection to the admissibility of the statement of Mr. 

Collie, in our view, the appellant cannot now on appeal be allowed to make that objection. There 

is no ground of appeal that the appellant was represented by incompetent counsel. 

Secondly, a review of the judge’s summing up make it clear that the court and the jury were well 

aware of the circumstances under which the statement of Collie was given and the care that must 

be taken in evaluating that statement. 

Henry v The State [1986] 40 WIR 312 considered 

R v Iqbal [1990] 1 WLR 756 mentioned 

R v Martin [1988] 1 WLR 655 mentioned 

R v O'Loughlin and McLaughlin (1987) 85 Cr App R 157 mentioned 

 

per Jones, JA (dissenting): In her submissions before us, counsel for the respondent submits 

that the statement of Collie is part of the record as it was not only dictated by the deponent to the 

police, but forms part of the Voluntary Bill of Indictment (VBI). There were no authorities to 

support this submission which, at its highest, suggests that by attaching the statement as part of a 

VBI it becomes part of a record compiled under a duty for the purposes of s.66. However, the 

thinness of this argument is demonstrated by the fact that there was no evidence as to the 

circumstances surrounding the taking of the statement and to the identity of the person who took 

the statement or to whom the statement was dictated. 

I take the view that the cases of O’Loughlin and Martin do not represent the law in The 

Bahamas on the issue of the admissibility of witness statements under s.66 of the Evidence Act 

1996. The law in this jurisdiction is that evidence of hearsay statements in the form of 

depositions and or proofs of evidence are admissible under s.66 of the Evidence Act 1996. 

Accordingly, the statement of Collie constitutes a record compiled by a police officer acting 

under a duty from information supplied to him by a witness having knowledge of the facts. 

From the provisions of the Evidence Act 1996 authentication is required, and the exercise of 

discretion in ensuring that it is done cannot be capricious. In our view, evidence of the 

circumstances surrounding the taking of the witness statement and the identification of the 

signature of Collie ought to have been led at the trial before its admission into evidence. 
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Counsel for the respondent contends there was no prejudice to the appellant as there was no 

objection to the admission of Collie’s witness statement. They contend counsel for the appellant 

at trial objected to allowing the death certificate in evidence. This was later resolved to the 

appellant’s satisfaction. Indeed, counsel for the respondent argued that counsel for the appellant 

at trial later engaged in editing of the statement to remove excessively prejudicial material before 

its admission. Second, there was no unfairness as Cameron Smith’s evidence supported the 

identification of the appellant. 

However, I have examined the transcripts and cannot see where Cameron Smith’s evidence 

supported the identification of the appellant by Collie. 

I am mindful of the admonition of the Privy Council in Scott that a trial judge should be 

reluctant to exclude statements of persons who have died, but I am satisfied for the reasons 

explained above that it would be unfair to admit the statement of Collie where there was no 

evidence led as to the circumstances under which the statement was given neither was there 

evidence from the person who took the statement from Collie. 

I conclude that the respondent failed to comply with the statutory rules for the admissibility of 

the statement of Collie. Additionally, the trial judge’s exercise of her discretion under s.66(4) of 

the Evidence Act was flawed when she admitted the evidence and placed it before the jury for 

consideration without ensuring it was authenticated. Even if the evidence was admissible, the 

trial judge failed to consider her discretion under s.178 of the Evidence Act whether to exclude 

Collie’s evidence as having an adverse impact on the fairness of the proceedings. I do not 

consider this case to be appropriate for the application of the proviso under s.13 of the Court of 

Appeal Act. Accordingly, I would allow the appeal and quash the verdict and sentence of the 

appellant in the court below. 

 

R v Blithing (1983) 77 Cr. App. R. 86 considered 

R v Iqbal [1990] 1 WLR 756 considered 

R v Martin [1988] 1 WLR 655 considered 

R v O'Loughlin and McLaughlin (1987) 85 Cr App R 157 considered 

R v Patterson [2016] 2 BHS J No. 45 considered 

R v Quinn (1990) Crim LR 581 considered 

R v Rolle [1998] BHS J. No.66 considered 

R v Smith [1997] BHS No. 59A considered 

Reid v Queen [1979] 2 All ER 904 considered 

Scott and another v R [1989] A.C. 1242 considered 

Stubbs v Queen SCCrApp No. 203 of 2013 considered 
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______________________________________________________________________________   

               

REASONS FOR DECISION 

______________________________________________________________________________ 

 

Delivered by The Honourable Sir Michael Barnett JA,  

1. The appellant was convicted of manslaughter for the death of Codero Finley by a jury on the 

29 May, 2015. On 3 April 2018, he appealed his conviction for manslaughter by an Amended 

Notice of Appeal filed in this court. We heard the appeal on 12 April 2018 and 23 April 2018 

and reserved our decision. On 23 January 2019 we delivered our decision and promised to 

give our reasons. This we now do. 

2. The respondent’s case was that on the 29 May, 2012 sometime around 1:45 in the morning 

Elshadae Ferguson and Cordero Finley were at the Baller’s Club on East Bay and Mackey 

Streets. An argument between the two ensued which resulted in the Appellant shooting 

Cordero Finley in the head causing his death. The appellant admitted to being at the Baller’s 

Club at the material time but stated that he was dancing when the shooting took place. He 

denied involvement in the fatal shooting of the deceased. 

3. The appellant was charged with the murder of the deceased. At trial the prosecution relied on 

the eye witness accounts of the shooting. The principal evidence against Ferguson was the 

statement of Julian Collie who was the only person who identified him as the person who 

shot the deceased Codero Finlay. Collie had died and hence could not attend to give evidence 

and the prosecution had his Statement -stating that Finley was shot by the appellant- read into 

evidence with leave of the Court pursuant to section 66 of the Evidence Act. 

 

The Grounds of Appeal 

4. The following grounds of appeal were filed on behalf of the appellant: 

a) The learned Trial Judge erred in law in the exercise of her 

discretion to admit the statement of Julian Collie; 

b) The learned Trial Judge erred in law by failing to adequately 

direct the jury as it relates to the treatment of the statement of 

Julian Collie (Identification Evidence); 

c) The learned Trial Judge erred in law when she failed to 

adequately direct the jury on how to treat the inconsistencies/ 

discrepancies in the evidence given by the witness; 
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d) The learned Trial Judge erred in law when she failed to 

adequately put the defence of the appellant to the jury; 

e) The learned Trial Judge erred in law when she ruled that the 

appellant had a case to answer; 

f) The verdict is unreasonable and cannot be supported in regard to 

the evidence; 

g) The verdict is unsafe and unsatisfactory in regard to the 

circumstances of the case. 

5. Counsel for the appellant in oral submissions rendered a single ground of appeal. That 

principal ground was that the statement of Collie was improperly admitted under that section. 

The attack is that the statement was not proven to have been made in compliance with section 

66(1) of the Evidence Act inasmuch as there was no evidence led that it was taken in 

accordance with section 66(1)(a). 

6. The submission had two limbs. 

7. Firstly it is submitted  that there was no evidence led as to who took the statement and the 

circumstances under which it was taken and whether the statement was in fact the statement 

made by Collie  (“the authentication point”).  

8. Secondly, that a statement given to a police officer conducting an investigation does not fall 

within section 66(1)(a) (“the record point”). 

9. Sections 66(1) reads: 

“66(1) Subject to section 67 a statement in a document shall be 

admissible in any criminal proceedings as evidence of any fact 

stated therein of which direct oral evidence would be 

admissible if – 

(a) the document is or forms part of a record compiled by a 

person acting under a duty from information supplied by a 

person (whether acting under a duty or not) who had, or 

may reasonably be supposed to have had, personal 

knowledge of the matters dealt with in that information; 

and 

(b) any condition relating to the person who supplied the 

information which is specified in subsection (2) is satisfied. 
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(2) The conditions mentioned in paragraph (b) of subsection (1) 

are – 

(a) that the person who supplied the information – 

(i) is dead or by reason of his bodily or mental condition 

unfit to attend as a witness, 

(ii) is outside The Bahamas and it is not reasonably 

practicable to secure his attendance, or 

(iii) cannot reasonably be expected (having regard to 

the time which has elapsed since he supplied or 

acquired the information and to all the 

circumstances) to have any recollection of the 

matters dealt with in that information; 

(b) that all reasonable steps have been taken to identify the 

person who supplied the information but that he cannot be 

identified; and 

(c) that, the identity of the person who supplied the 

information being known, all reasonable steps have been 

taken to find him, but that he cannot be found. 

10. On the record point we are all agreed that the statement given to a police officer falls within 

section 66(1)(a). We do not agree with the decision in R v O’Loughlin and McLaughlin 

(1987) 85 Cr App R 157 which was followed in R v Martin [1988] 1 WLR 655.  We are 

agreed that the decision in R v Iqbal [1990] 1 WLR 756 reflects the position in Bahamian 

law. It is our view that evidence of hearsay statements in the form of depositions and or 

proofs of evidence are admissible under section 66(1)(a) of the Evidence Act. 

11. We differ from Jones, J.A on the authentication point; that is to say whether the appeal 

should be allowed on the basis that there was no evidence led by the Crown on the 

circumstances under which the statement was made and who took the statement. 

12. In this regard, we make two points.  

13. Firstly at the time the brief application was made it appears that the only objection being 

made by counsel for the appellant at the trial was how to prove that Mr. Collie was dead. 

Even if it was intended that the objection was much wider than that, the record shows that 

whatever the objection was, counsel for the appellant withdrew the objection and agreed that 
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the statement could be admitted. He participated in the editing of the statement to remove 

inadmissible parts.   

14. In Henry v the State [1986] 40 WIR 312 the Court of Appeal of Trinidad and Tobago made 

the following observation about the position on appeal where counsel at the trial does not 

make an objection to the admissibility of evidence: 

“Nevertheless, for the purposes of the record it is noteworthy to 

observe that at the trial (unlike in the case of La Vende (1979) 30 

WIR 460 where counsel had objected to the admissibility of a 

witness's depositions for the same reason and upon which counsel for 

the appellant in this appeal has relied), the then counsel for the 

appellant had indicated to the trial judge that he took no objection to 

the admissibility of the depositions sought to be tendered. Without 

attempting to proffer any excuse either for the prosecutor or the trial 

judge, it is almost certain that if a formal objection had been taken 

by counsel at the trial, a further and more careful step might well 

have been taken to comply with the provision of the Act. Justice is 

not, in our view, a one-sided affair. Counsel owe a duty to the court. 

In our view, it is quite improper of counsel to be willingly agreeable 

to or deliberately to refrain from objecting to a course of action and 

then complain later. Happily counsel at the trial is not the same here; 

otherwise some strictures of a sort from this court would, in our 

opinion, not have been inappropriate.” 

15. Given that at the trial counsel withdrew his objection to the admissibility of the statement of 

Mr. Collie in our view, the appellant cannot now on appeal be allowed to make that 

objection. There is no ground of appeal that the appellant was represented by incompetent 

counsel. 

16. Secondly, a review of the judge’s summing up make it clear that the court and the jury were 

well aware of the circumstances under which the statement of Collie was given and the care 

that must be taken in evaluating that statement. We set out in detail the judge’s direction on 

Mr. Collie’s statement. The judge said: 

“I want to go now to Julian Collie's statement, and I want to direct 

you on the question of hear-say evidence. Hearsay evidence is 

evidence that is said not in the presence of the defendant. He was not 

there to refute it. Generally it is not admissible, however, the Court 

allowed the statement of Julian Collie which he gave to the police to 

be placed in evidence as he is not here to give it in person. He's dead. 

He is not here to tell you what he saw. The statement that he gave to 
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the police has not been tested in cross-examination to see if he is 

telling the truth. Anyone with common sense, Madam foreman and 

members of the jury, will understand this. The evidence which cannot 

be tested by cross-examination may well be less reliable than evidence 

which can. On the other hand, there is some hearsay evidence which 

would rightly convince anyone. The defendant has a right to confront 

his accusers. That right has been taken from him. It is for you, 

Madam foreman and members of the jury, as to whether you can rely 

on that evidence as truthful and reliable. Some instances which you 

may consider are as follows: One, the circumstances in which the 

statement was made. The defendant has lead evidence through the 

statement of Officer Knowles, that's Sergeant Knowles, that on the 

10th of June, 2012, both the defendant and Julian Collie were in 

custody for murder. Whether it was the same murder, two separate 

murders, or more than that has not been lead. But you may want to 

consider whether Julian Collie by giving this statement had an intent 

to serve. He gave the police the statement the day after Officer 

Knowles stated he was in custody for murder. And the existence of a 

reason to be untruthful.  Secondly, you may want to consider how 

reliable Julian Collie appear to be. Thirdly, whether it was consistent 

with other evidence. His evidence was the only evidence which 

implicates the defendant as being the person who shot Cordero Finley. 

It speaks to the deceased, Cordero Finley, pulling a gun and bursting 

through the crowd. His evidence again was the only evidence which 

speaks of that. Other persons, such as Rashanda Stubbs and Randira 

Collie, stated that Cordero had something in his waist which they 

presume to be a gun and he was pulling it. Cameron Smith said he 

didn't see him doing that. Fourthly, a scope for error. You would 

recall it was not a brightly lit club. Also your common sense will tell 

you that after a time in some place that's dark your eyes gets 

accustomed to the dark. There was some lighting. I will go into the 

question of identification evidence in a little while. On the defendant's 

own testimony he stated he could see persons in that club drawing 

their weapons and firing. Again, I want to reiterate to you that the 

only evidence of identification of the defendant as the person who shot 

Cordero has not been verified on oath, nor has it been tested in cross-

examination. There is a potential risk of relying on a statement by a 

person who you, the jury, has not had the opportunity to assess. I 

invite you to scrutinize this evidence with particular care and you give 

it what weight you think fit. Consider whether you view Julian 
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Collie's statement as reliable and honest in what he said. Counsel for 

the defence has pointed out that Julian Collie in his statement stated 

that the defendant went there to buy a weapon. Now I allowed that 

part of the statement to be read for the purposes to show that Julian 

Collie knew the defendant. He stated that he knew him. He identified 

him in the Baller's Club on that faithful morning, and also the day 

before as Elshaddai, a person who came to him to buy a weapon. The 

fact that Julian Collie is stating that Elshaddai went to buy a weapon 

must not be heard against the defendant. What is of concern to you is 

whether he shot the deceased and whether he has been identified by 

Julian Collie as the person who shot the deceased, Cordero Finley. 

Are there any discrepancies between the statement of Julian Collie 

and the other witnesses? One obvious one is that he is the only person 

who stated that not only did Cordero draw a weapon, but he went 

bursting through the crowd with it. A little later on I will draw your 

attention to the question of direction on the question of self-defence as 

I am bound to. I will conclude here, Madam foreman and members of 

the jury, that you carefully look at the circumstances and when 

viewing the statement and the contents of the statement of Julian 

Collie before attaching whatever weight you deem fit. When you look 

at his statement you would also know that there are some dents. I had 

them taken out because they were statements which were not 

admissible. Please do not attach any weight to that. Now identification 

and the approach to that. 

This is a trial, Madam foreman and members of the jury, where the 

case against the defendant depends wholly and to a large extent on the 

correctness of the identification of Julian Collie, and to a less extent to 

the fact that he was there at the club by others. The defence allege 

that the identification of him being the shooter is mistaken. I must 

therefore warn you of the special need for caution before convicting 

the defendant in relining on the evidence of identification. There is 

nothing else in this case as presented by the Crown to connect him to 

it as the Crown rightly pointed out. There is no forensic evidence, no 

fingerprint evidence, only the evidence of Julian Collie in his 

statement which states the person who shot Cordero is the defendant. 

Again I have to warn you of the special need for caution before 

convicting the defendant in reliance on this evidence of identification. 

That is so because it is possible for an honest witness to make a 

mistake in identification. There would be wrongful convictions in the 

past as a result of such mistakes, and apparently a convincing witness 
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can also be a mistaken witness, so can a number of apparently 

convincing witnesses. Examine carefully the circumstances in which 

the identification of Julian Collie was made. How long did he have the 

defendant under observation? In what light? Did anything interfere 

with that observation? From his statement he stated that he knew the 

defendant, Elshaddai. He had gone there some months before to see 

him to buy a weapon. How often had he had seen him? If only 

occasionally, had he any special reason for remembering him? How 

long was it between the original observation and identification in his 

statement to the police? Much of that was not tested because he was 

not here. So you have to look very carefully to his statement to see 

whether you accept that Elshaddai is the person who shot Cordero 

Finley.” 

17. In our judgment it is clear that the jury knew the circumstances under which the statement 

was made and how they should treat that statement. There was no issue as to whether Collie 

made that statement and there was no dispute that he made the statement to Officer Knowles, 

who was always available to give evidence if counsel for the appellant at the trial maintained 

his objection to the admissibility of the statement. The appellant had a fair trial. 

18. For these reasons it is our judgment that the complaint about the admissibility of Mr. Collie 

statement should be rejected and that the appeal should be dismissed. 

 

 

 

__________________________________________                                                

The Honourable Sir Michael Barnett, JA  

 

 

 

__________________________________________                                                

 The Honourable Sir Hartman Longley, P 

 

 

The Honourable Mr. Justice Jones, JA (dissenting): 

19. On 29 May 2015, Elshadae Ferguson (“the appellant”) was convicted before Bethel J and a 

jury in the Supreme Court, Nassau, for the offence of manslaughter. The appellant, on 3 

April 2018, appealed his conviction for manslaughter by an amended Notice of Appeal filed 

in this court. We heard the appeal on 12
th

 and 23
rd

 April 2018 and reserved our decision. I am 
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compelled to say that I am unable to accept the conclusions of the majority in this appeal for 

the reasons that will follow.  

The Prosecution Case 

20. The prosecution’s case was that Cordero Finley (“the deceased”) was shot on the 29 May 

2012, at the Baller's Club, and later that same day he died from injuries sustained from a 

single gunshot wound to his head. 

21. The deceased had a verbal argument with the appellant related to their alleged affiliation with 

a gang. The appellant jumped on a table and shot the deceased in his eye, killing him. The 

police charged the appellant with the murder of the deceased. The prosecution relied on the 

testimony of thirteen witnesses some of whom were at the Baller's Club. The primary 

evidence of identification was that of a deceased man, Julian Collie (“Collie”) who could not 

testify in person. His witness statement together with that of Alexis Smith, who could not be 

located was read to the jury after a successful application under s.66 of the Evidence Act 

1996. Collie’s evidence was that the appellant shot the deceased. There was neither forensic 

evidence nor fingerprint evidence; the only evidence that identified the appellant was the 

evidence in the statement of Collie. The appellant admitted to his presence at the club but 

denied involvement in the fatal shooting. He said that he was at the club dancing when the 

shooting occurred. 

The Defence Case 

22. The appellant gave sworn testimony. He admitted to being at the Baller's Club on 29 May 

2012, chilling out and dancing. He heard a loud boom. When he looked around, he saw 

persons with drawn guns shooting. He was hit in his leg and ran to the bathroom and tried to 

go into the ceiling but was unable to do so because of his injury. After the firing stopped, he 

limped outside where he saw two police patrol cars. He spoke to the police officer and he 

was assisted to his aunt’s house from where an ambulance took him to the hospital. He was 

later taken to Central Police Station and charged. The appellant said that he was in the wrong 

place at the wrong time. He denied shooting the deceased and he denied knowing Collie. The 

essence of the defence at trial was mistaken identity and the appellant says that he was 

framed. 

The Grounds of Appeal 

23. The appellant filed seven grounds of appeal: 

h) The learned Trial Judge erred in law in the exercise of her 

discretion to admit the statement of Julian Collie; 

i) The learned Trial Judge erred in law by failing to adequately 

direct the jury as it relates to the treatment of the statement of 

Julian Collie (Identification Evidence); 
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j) The learned Trial Judge erred in law when she failed to 

adequately direct the jury on how to treat the inconsistencies/ 

discrepancies in the evidence given by the witness; 

k) The learned Trial Judge erred in law when she failed to 

adequately put the defence of the appellant to the jury; 

l) The learned Trial Judge erred in law when she ruled that the 

appellant had a case to answer; 

m) The verdict is unreasonable and cannot be supported in regard 

to the evidence; 

n) The verdict is unsafe and unsatisfactory in regard to the 

circumstances of the case. 

Admissibility of Statement of Julian Collie Under S. 66(1) & (2)(a)(i) Evidence Act 1996 

24. At the hearing before us Murrio Ducille with Avrom Thompson and Latia Williams 

(“counsel for the appellant”) restricted their complaint to a single ground. Counsel for the 

appellant criticised the trial judge for admitting the statement of Collie who died before the 

trial. During the trial, the prosecution applied under s.66(1) and 2(a)(i) of the Evidence Act to 

admit the statement of Collie into evidence on the grounds that he was dead. The first 

complaint is the prosecution failed to lead any evidence detailing who made the statement 

and whether the witness signed it. In short, there was no proof that the statement was that of 

Collie. At the trial, the prosecution simply relied on proving the death of Collie by submitting 

a sealed certificate of death in the name of Julian Collie. 

25. Sections 66(1) and 66(2) are as follows: 

(1) Subject to section 67 a statement in a document shall be 

admissible in any criminal proceedings as evidence of any fact 

stated therein of which direct oral evidence would be 

admissible if – 

(a) the document is or forms part of a record compiled 

by a person acting under a duty from information 

supplied by a person (whether acting under a duty or 

not) who had, or may reasonably be supposed to have 

had, personal knowledge of the matters dealt with in 

that information; and 
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(b) any condition relating to the person who supplied 

the information which is specified in subsection (2) is 

satisfied. 

(2) The conditions mentioned in paragraph (b) of subsection 

(1) are – 

(a) that the person who supplied the information – 

(i) is dead or by reason of his bodily or mental 

condition unfit to attend as a witness, 

(ii) is outside The Bahamas and it is not 

reasonably practicable to secure his attendance, 

or 

(iii) cannot reasonably be expected (having 

regard to the time which has elapsed since he 

supplied or acquired the information and to all 

the circumstances) to have any recollection of the 

matters dealt with in that information; 

(b) that all reasonable steps have been taken to identify 

the person who supplied the information but that he 

cannot be identified; and 

(c) that, the identity of the person who supplied the 

information being known, all reasonable steps have 

been taken to find him, but that he cannot be found. 

(a) The Background to the Application of s.66 Evidence Act 1996 in The Bahamas 

26. The short history of the application of s66 of the Evidence Act 1996 in The Bahamas can be 

summarized thus. Over twenty years ago in R v Smith [1997] BHS No. 59A Liverpool J.A 

in delivering the judgment of The Bahamas Court of Appeal on the application of s.66 of the 

Evidence Act 1996 to the admissibility of a statement contained in a deposition took the view 

that depositions from absent witnesses were not admissible. He said: 

“counsel for the Crown managed to persuade the 

learned judge that Ramkrit's statement was admissible 

at the trial under the provisions of section 66(1) and (2) 

of the Evidence Act, on the ground that it was a 

statement contained in a document compiled by the 

magistrate, who was acting under a duty to do so. That 
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the information was supplied by Ramkrit who had 

personal knowledge of the matters dealt with in that 

information, and that he (Ramkrit) was outside the 

Bahamas and it was not reasonably practicable to 

secure his attendance at the trial despite the fact that all 

reasonable steps had been taken to find him.  

Counsel for the appellant submitted that section 66 of 

the Evidence Act did not apply to the admission of 

depositions, in the face of the specific provision 

contained in section 39. Learned counsel for the 

respondent conceded that this was so, and we agree.  

Although the learned judge warned the jury to 

approach Ramkrit's evidence with caution because it 

had not been tested by cross examination, the fact 

remains that he left that evidence for their 

consideration when he ought not to have done so. 

Ramkrit's statement should never have been admitted 

into evidence” 

27. One year later Osadabay, J. in R v Rolle [1998] BHS J. No.66 had an occasion at first 

instance to rule on the interpretation of the provisions contained in s.66 of the Evidence Act 

in The Bahamas comparing it to the identical provisions in the Police and Criminal Evidence 

Act 1984 in the United Kingdom. He said: 

“A cursory examination of section 68(I)(a) of the Police and 

Criminal Evidence Act cited above shows that its wording is 

similar, if not identical, to the provisions of section 66(1)(a) of 

the Evidence Act, 1996. Also an examination of Schedule 3 of 

the said Police and Criminal Evidence Act, 1984, also shows 

that its wording is similar, if not identical, to the provisions of 

subsections (3), (4) and (5) of section 66 of the Evidence Act, 

1996. After comparing and considering the provisions of the 

respective statutes I came to the conclusion that the provisions 

of section 66 of the Evidence Act, 1996 are similar, if not 

identical, to the provisions of section 68 and the 3rd Schedule 

of the Police and Criminal Evidence Act, 1984 of England…In 

R. vs. Martin (1988) 3 All E.R. 440, the facts taken from the 

heading of the report were as follows:  
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 "The appellant was charged with nine counts of 

burglary. At his trial the judge permitted statements 

taken by police officers from the victims of the thefts 

and other witnesses in the course of investigating the 

thefts to be admitted in evidence under s 68(I)(a) of the 

Police and Criminal Evidence Act, 1984, which 

provided for a document to be admissible if it formed 

part of 'a record compiled by a person acting under a 

duty from information supplied by a person [having] 

personal knowledge of ... that information'. The judge 

held that the statements had been compiled by police 

officers acting in the course of their duty from 

information supplied by the victims and witnesses who 

had personal knowledge of that information. The 

appellant was convicted on six counts of burglary and 

appealed, contending, inter alia, that the statements 

from the victims were inadmissible under s 68(I)(a) and 

therefore the convictions on the three counts in respect 

of which they had been admitted should be set aside."  

Reversing the decision of the trial judge in the case, the Court 

of Appeal in England held that: 

"In order to be admissible under s 68(I)(a) of the 1984 

Act a document had to have come into existence as a 

record or part of a record kept in the ordinary course of 

business or by a person acting in the performance of a 

duty to record contemporaneous facts independent of 

the issues raised in the proceedings in which it was 

sought to introduce the document as evidence. It 

followed that witness statements made by victims of 

offences to police officers for the purpose of criminal 

proceedings arising out of the offences were not 

admissible under s 68(I)(a). The appeal would therefore 

be allowed."  

In the course of its decision, the Court of Appeal in 

England traced the history of that legislation i.e. the 

Police and Criminal Evidence Act, 1984. After doing so, 

the Court of Appeal concluded: 
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"The judge dealt quite shortly with the construction 

point and rejected the submission of counsel for the 

appellant that the statements were not documents 

falling within s 68(I)(a). Part of his ruling reads as 

follows: 

'I think it may be convenient to pause there for one 

moment because in the course of his objection to the 

prosecution's application counsel submitted that a 

statement taken by a police officer from a witness would 

not come within the definition as set out in s.68(I)(a), I 

come to the conclusion that, reading that subsection and 

applying, as I understand, the normal English meaning, 

that that clearly does cover such a statement .... the 

document is or forms part of a record compiled by a 

person acting under a duty from information supplied 

.... It clearly covers the case of a police officer in the 

course of his duties taking a statement from some other 

person.' 

The transcript shows that the judge had not overlooked the 

1925 Act, although it does not show whether the judge was 

referred specifically to s. 13(3) of the 1925 Act in relation to the 

two Acts of 1965 to which we have just referred as relevant to 

the construction of s 68(I)(a) His attention, however, was 

drawn to a newspaper report of the judgment of Kenneth 

Jones J in R v. O'Loughlin [1988] 3 All E.R. 431 where both s 

13(3) of the 1925 Act and s 68 of the 1984 Act were considered. 

The judge seems to have accepted a prosecution submission 

that the effect of s 68 had been to supersede or substantially 

modify ('bring up to date' was the phrase he used) the 1925 

Act. 

With respect to the judge, it is at this point that we think he fell 

into error. The fact that s 13(3) of the 1925 Act continues 

unrepealed and only amended in detail by the Criminal 

Procedure (Attendance of Witnesses) Act 1965, which was 

passed subsequently to the Criminal Evidence Act 1965, makes 

it impossible to construe S 68(I)(a) to extend to witness 

statements taken by police officers for the purpose of 

impending criminal proceedings. It cannot be reasonably 
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argued that Sch 3, Pt I, para 2 of the Criminal Procedure 

Attendance of Witnesses Act 1965 avails to extend s 68(1). 

Paragraph 2(a) does refer to cases where 'a document setting 

out the evidence which a person could be expected to give as a 

witness has been prepared for the purpose of any pending or 

contemplated proceedings', but para 2(b) provides that the 

document must also fall 'within subsection (1) of section 68'. 

The judge relied on these paragraphs as extending the meaning 

of 'document' in s 68(1); but the paragraphs are confined to 

documents falling within s 68(1) in any event. The judge also 

overlooked the result of his construction of s 68(1), namely that 

it would deprive an accused person of the protection of the 

stringent requirements of s 13(3) of the 1925 Act (as amended); 

although this was emphasised by Kenneth Jones J in R V. 

O'Loughlin to which the judge was referred. 

In our judgment the document must have come into existence 

as a record or part of a record kept by a person acting in the 

performance of a duty to record contemporaneous facts 

independent of the issues raised in the proceedings in which it 

sought to introduce the document as evidence. The section does 

not therefore apply to statements incorporating the complaints 

of witnesses to an offence". 

The report of the case indicates as follows: 

"The court refused leave to appeal to the House of 

Lords but certified, under s 33(2) of the Criminal 

Appeal Act 1968, that the following point of law of 

general public importance was involved in the decision: 

whether on the correct construction of s 68 of the Police 

and Criminal Evidence Act 1984 a court of trial may 

give leave to the prosecution to introduce a deposition 

or witness statement, other than a statement comprising 

a record or part of a record kept by a person acting in 

the performance of a duty to record contemporaneously 

facts independent of the issues raised in the proceedings 

in which it is sought to introduce the document as 

evidence, made by an absent witness as evidence of the 

truth of its contents, provided that any one of the 

conditions set out in s 68(2) is made out. 12 May, 1988. 
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The Appeal Committee of the House of Lords (Lord 

Keith of Kinkel, Lord Oliver of Aylmerton and Lord 

Jauncey of Tullichettle) refused leave to appeal". 

Borrowing from the words of their Lordships in R. vs. Martin, 

I came to the conclusion that the document referred to in 

section 66 of the Evidence Act, 1996, must have come into 

existence as a record or part of a record kept by a person 

acting in the performance of a duty to record 

contemporaneous facts independent of the issues raised in the 

proceedings in which it is sought to introduce the document as 

evidence. Section 66 of the Evidence Act, 1996, does not 

therefore apply to statements incorporating the complaints of 

witnesses to an offence or to witness statements taken by police 

officers for the purpose of impending criminal proceedings. It 

was for the above stated reasons that I ruled the statement of 

Philip Smith given to the police in the course of their 

investigations in this matter inadmissible.” 

28. Hearsay evidence is admissible under s.66 of the Evidence Act 1996 under specific 

conditions. The first relevant condition, in this case, is whether Collie was dead. The second 

relevant condition is whether the statement was part of a record made by a person acting 

under a duty from information supplied by Collie, and that Collie had personal knowledge of 

the facts referred to. 

(b) Relevant Condition One - Is Julian Collie dead? 

29. Cordell Frazier (“counsel for respondent”) responded with two arguments. First, she argues 

the trial judge properly exercised her discretion to admit the statement of Collie into evidence 

under s.66(1) of the Evidence Act. It was in the interest of justice to do so as Collie was dead 

and had direct knowledge of the facts contained in the statement. 

30. Lessiah Rolle (“counsel for the appellant at trial”) objected to the prosecution attempt to 

prove Collie’s death by a certified copy of a death certificate. The objection was later 

withdrawn after reference was made to s.112 of the Evidence Act, providing for admissibility 

of public documents. 

31. I set out, in full, the exchange between the counsel for the appellant at trial and the trial judge 

upon the respondent’s application to admit the witness statement of Collie. See pages 

151:32–154:19 of the transcript: 

“MS. FRAZIER: Yes, my Lady. the Crown make application 

pursuant to session 66(1) and 2(a)(i) of The Evidence Act. 

THE COURT: 2a? 
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MS. FRAZIER: (2)(a)(i). 

THE COURT: 2(a)(i). 

MS. FRAZIER: My Lady, that will be the relevant 

section…My Lady, it is the Crown's submissions that one 

Julian Collie is dead. We will supply the Court with the 

original death certificate, and my learned friend would have 

gotten a copy of that certificate, my Lady…And in these 

circumstances, my Lady, the Crown request that his statement 

be read into evidence, my Lady. 

THE COURT: Do you have a copy of this Mr. Rolle? 

MR. ROLLE: Yes, my Lady, we saw it. 

THE COURT: That Julian Collie died on the 17th of April, 

2013. 

MR. ROLLE: Our only question, my Lady, is who will be 

putting in this particular evidence? 

THE COURT: It is sealed to the Registrar-General. Have a 

look at my copy. 

MR. ROLLE: My Lady, nonetheless, the point is who intends 

[sic] to put this evidence in. Someone must put it in. 

THE COURT: Why do you say that? Why do you say someone 

must put it in. Let him have a look at the seal. 

MR. ROLLE: We acknowledge it, my Lady. 

THE COURT: I am glad. Have a seat. 

MR. ROLLE: Nonetheless, we appoint(sic) that somebody 

must put the evidence in. 

THE COURT: And tell me why after she finishes hers. And 

show me the law which says that the registrar-general 

certificate seal by the registrar-general must be put it. You 

guide me to it and I will be happy to entertain it. 

THE COURT: Go ahead. 
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MS. FRAZIER: Yes, my Lady, that is the extent of the 

Crown's application. We would like the said statement on the 

basis of 66(2)(a)(1) [sic] that the statement be read into 

evidence in these proceedings, my Lady. And, my Lady, the 

usual practice in these applications is that the court clerk or 

sometime the judge themselves will read it into the evidence. 

Taking out all the hearsay parts. 

THE COURT: All right, counsel. 

MR. ROLLE: My Lady, we offer no authority on this matter 

except we stand by our objections. 

THE COURT: No, I would like to hear the authority. 

MR. ROLLE: My Lady, we do not have access to authorities. 

THE COURT: Have a look at your Evidence Act and tell me 

why are you objecting to something such of this nature. 

MR. ROLLE: My Lady, we are not in possession of the 

entirety of the Evidence Act just now. 

THE COURT: Counsel for the Crown offers you hers. 

Counsel, you want to guide him. Go to 112, Public Documents. 

MR. ROLLE: We see the point of that Section 112, so we will 

withdraw our objection. 

32. Later the trial judge ruled on the respondent’s application for the admission of Collie’s 

witness statement. The ruling appears at page 154:20–31 of the transcript: 

THE COURT…What is before the Court is a certified copy of 

the death certificate of Julian J. Collie a male born on 26
th

 

April 1974, at the time of death he was 34-years old. Date of 

death 17
th

 of April 2013. And he died from a number of 

gunshot wounds to head, torso and left upper extremities. This 

document is sealed under the seal of the Registrar-General and 

it is certified to be a true copy of the entry in the Register of 

Death, given in Nassau, The Bahamas on the 2
nd

 of September. 

The Court will have it tendered into evidence. 

33. In my judgment it is beyond doubt that Collie was dead, and the trial judge was entitled to 

rely upon the certified death certificate as sufficient evidence of that fact. 
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(c) Relevant Condition Two - Is the Statement of Julian Collie from a record compiled under a 

duty as required by Section 66 of the Evidence Act 1996? 

34. It is plain from the transcript that neither counsel for the Crown nor the appellant at trial 

brought to the attention of the trial judge the need to comply fully with the terms of s.66 of 

the Evidence Act. The trial judge simply admitted the statement of Collie after discussing the 

removal of some lines thought to be hearsay. Here is how the trial judge ruled on the 

admission of the witness statement at page 155:26–156:4 of the transcript: 

THE COURT…the Court accedes to the Crown's application 

that the statement of Julian Collie be read into evidence. The 

Court being satisfied that the Crown has satisfied it that Julian 

Collie is deceased. They have tendered into evidence the death 

certificate of Julian Collie as Exhibit A. The Court will allow 

the statement of Julian Collie to be read into evidence, and will 

take out from that statement a number of lines, which the 

Court has indicated to the counsel that it should cancel as it is 

hearsay. 

35. In her submissions before us, counsel for the respondent submits that the statement of Collie 

is part of the record as it was not only dictated by the deponent to the police, but forms part 

of the Voluntary Bill of Indictment. There were no authorities to support this submission 

which, at its highest, suggests that by attaching the statement as part of a Voluntary Bill of 

Indictment it becomes part of a record compiled under a duty for the purposes of s.66. 

However, the thinness of this argument is demonstrated by the fact that there was no 

evidence as to the circumstances surrounding the taking of the statement and to the identity 

of the person who took the statement. whom the statement was dictated. 

36. Counsel for the appellant argued that the written statement taken by the police officer from 

Collie was not a record compiled under a duty from information supplied to him by the 

witness as required under s.66 of the Evidence Act 1996. Counsel for the appellant relied on 

the case of R v O'Loughlin and McLaughlin (1987) 85 Cr App R 157 where Kenneth Jones 

J held in interpreting the equivalent section 68 of the UK Police and Criminal Evidence Act 

1984 that the depositions of two women taken at committal proceedings were inadmissible 

under s.68 of the 1984 Act. In that case, the prosecution contended that the deponents were 

outside the UK and it was not reasonably practicable to secure their attendance. This 

submission was rejected on the basis that a deposition is not information supplied to any one 

person (e.g., the clerk) but information supplied to the court. A further attempt to introduce a 

statement made by one of the witnesses, at her dictation, to a police officer was rejected on 

the basis that such a statement was a record made by the witness herself rather than by the 

police officer, and therefore was not a record compiled under a duty. 

37. O’Loughlin was followed in R v Martin [1988] 1 WLR 655. In that case the appellant was 

charged with burglary. The trial judge ruled that the statements taken from the complainants 

and others and recorded by the investigating police officers were admissible in evidence 



22 

 

under the terms of section 68(l)(a) of the Police and Criminal Evidence Act 1984 and had 

them read to the jury. The appellant was convicted and on appeal it was held that to come 

within the terms of section 68(l)(a) of the Police and Criminal Evidence Act 1984, the 

document must have come into existence as a record or part of a record kept by a person 

acting in the performance of a duty to record contemporaneous facts independent of the 

issues raised in the proceedings in which it was sought to introduce the document as 

evidence. The court said that in those circumstances section 68(l)(a) did not apply to 

statements taken by police officers who were investigating the offences, and therefore such 

statements were inadmissible in evidence in ensuing criminal proceedings. 

38. On the other hand, it has been held that a witness statement evidencing a confession is part of 

a record compiled by a police officer acting under a duty from information supplied to him 

by a witness with knowledge of the facts. In R v Iqbal [1990] 1 WLR 756 the appellant, a 

judge from Pakistan, arrived at London Heathrow Airport with baggage including two new 

suitcases; hidden in the suitcases was nearly three kilogrammes of heroin, a class A 

controlled drug. The appellant was tried on a count of being knowingly concerned in the 

fraudulent evasion of the prohibition on importation of the drug. The defence was the 

absolute denial of knowledge of the presence of the drugs. 

39. In Iqbal’s case the appellant sought leave under section 68 of the Police and Criminal 

Evidence Act 1984, to adduce in evidence for the defence an affidavit and signed statement 

of an inspector of police in Lahore, made some four months after the appellant arrived at 

Heathrow, and accompanying confession statements of two men concerning events in Lahore 

before he left for London. Those documents, if believed, would have completely exonerated 

the appellant. The inspector and the two men were outside the United Kingdom and it was 

not reasonably practicable to secure their attendance at the trial. The trial judge ruled that the 

inspector was not compiling, within section 68 of and paragraph 7(a) in Part I of Schedule 3 

to the Act of 1984, a record as understood by the judge, namely, a contemporaneous record 

kept by a person acting in the performance of a duty to record, as things occurred, the facts 

and events at the time of their occurrence, and he refused to permit the documents to be 

adduced in evidence. The appellant was convicted. On appeal the court took the view that the 

confession statements were documents which formed "part of a record" within section 

68(l)(a) as being part of a police record of a criminal investigation into an allegation of 

dealing in drugs, compiled by the inspector in the execution of his duty, which arose 

independently of the issues in the trial. Secondly, the court took the view that the trial judge 

erred in concluding that the inspector's statement and the confessions were inadmissible. 

40. Ward J in construing the equivalent section 68 of the UK Police and Criminal Evidence Act 

1984 said: 

“(1) The confession statements are documents which form part 

of a record, as we interpret that word. It is a record because it 

is a compilation of facts supplied by those with direct 

knowledge of the facts which is preserved in writing or other 

permanent form, in order that it is not evanescent, and which 

will serve as an original source or memorial or register of those 
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facts and thus be evidence of them or of the transaction to 

which the document gives effect. In saying that, we do not 

intend it to be an exhaustive definition of the word "record." 

In plain language these documents were part of the record of a 

criminal investigation into an allegation of dealing in drugs. 

They are as much a part of the police records as would be the 

occurrence book in which the desk sergeant notes what is said 

to him across the counter of a police station. 

(2) This record was compiled by the inspector in the execution 

of his duty in the occupation in which he was engaged and so 

falls within paragraph 2 in Part I of Schedule 3 to the Act of 

1984. 

(3) His duty to record the facts supplied to him arose 

independently of the issues which were raised far away from 

him in the Guildford Crown Court. True it may be that the 

taking of the statements arose in the execution of his duty to 

prepare a case which would or might lead to a criminal 

prosecution, but not this prosecution. The records were not 

created for the purpose of the trial in which they are now 

sought to be admitted, which is the governing limitation in 

Reg. v. Martin [1988] 1 W.L.R. 655 and Reg. v. Cunningham. 

It is not, in our judgment, anomalous to hold that a confession 

taken by a police officer is admissible, but one taken by the 

defendant's solicitor is not. Without seeking in any way to 

impugn the integrity of the solicitor, we see that the very 

independence of the recording officer who is performing his 

separate duty at one remove or further from the transcription 

of the evidence into documentary form for the sole purpose of 

its introduction into a specific criminal trial as a small but 

necessary safeguard for the integrity of that evidence and thus 

the interests of justice. 

(4) … 

(5) The information supplied to the inspector was supplied by 

persons who had, or might reasonably be supposed to have 

had, personal knowledge of the matters set out in the 

confessions to which they subsequently put their hand. 
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(6) These confessors are outside the United Kingdom and it is 

not reasonably practicable to secure their attendance. 

(7) Consequently, the judge was wrong to conclude that the 

statement of the inspector and the confessions it exhibited were 

inadmissible in evidence in law. Had he correctly directed 

himself he would undoubtedly have borne in mind that the 

defendant through his solicitors had disclosed those matters to 

the prosecution in January, some six months or so before the 

trial, giving ample opportunity for the prosecution to 

investigate the circumstances and gather such evidence as they 

could to cast doubt upon the credibility and consistency of the 

information. An officer of the department of Customs and 

Excise did visit Pakistan though with what result we do not 

know. There would not seem to be any good reason why the 

judge should have exercised his discretion to exclude the 

statement. The information set out in the documents goes to 

the heart of the defence and, notwithstanding some features of 

the appellant's case which we find curious, we hold that the 

verdict of the jury has been rendered unsafe and 

unsatisfactory and we allow the appeal.” 

41. In Stubbs v Queen SCCrApp No. 203 of 2013 [Delivered 16 July 2016] this court accepted 

the proposition that witness statements depositions and transcripts from a previous trial are 

admissible under section 66 of the Evidence Act 1996 in the interest of justice, in 

circumstances where the witness is either dead or unavoidably absent. 

42. In a joint judgment Conteh and Isaacs had this to say at paras 52-53 and 64 in relation to the 

admission of a deceased statement under S.66 of the Evidence Act: 

“52. Mr. Ducille somewhat boldly submitted that section 66 of 

the Evidence Act was irrelevant in having the deposition or 

transcript read in evidence as a substitute for a witness. We say 

"boldly'' because this submission glaringly misses the whole 

point about a dead or an unavoidably absent witness in a 

criminal trial. The rationale of the section in our view is to 

permit the admission in evidence of a document containing a 

statement by a person, who, for example, as in the instant case, 

is dead. 

53. The admission into evidence of such a document is, 

however, subject to the conditions stated in the section: such 



25 

 

as, for example, the leave of the court, which leave will only be 

given if the court is of the opinion that the statement ought to 

be admitted in the interest of justice, having regard to the 

circumstances in which leave is sought and, in particular, the 

contents of the statement; and any likelihood that the accused 

will be prejudiced by the admission of the document in the 

absence of the person who supplied the information on which 

the document is based. It is clear that the admission of the 

document with the leave of the court is based on an informed 

judgment call by the judge, bearing in mind any possible 

prejudice to the accused and the interest of justice, in having 

the document admitted. 

64. For the avoidance of doubt, we should state that even 

though Scott did not testify in person at the appellant Stubbs' 

subsequent trial, at the start of the hearing of these appeals, 

the court was able to ascertain from their counsel, though Mr. 

Ducille did not appear at the preliminary inquiry stage, that 

they all had the opportunity to cross-examine Mr. Scott.” 

43. We take the view that the cases of O’Loughlin and Martin do not represent the law in The 

Bahamas on the issue of the admissibility of witness statements under s.66 of the Evidence 

Act 1996. The law in this jurisdiction is that evidence of hearsay statements in the form of 

depositions and or proofs of evidence are admissible under s.66 of the Evidence Act 1996. 

Accordingly, the statement of Collie constitutes a record compiled by a police officer acting 

under a duty from information supplied to him by a witness having knowledge of the facts. 

(d) Relevant Condition Three - Authenticity of statement 

44. Section 68 of the Evidence Act 1996 provides as follows: 

“Where in any criminal proceedings a statement contained in a 

document is admissible in evidence by virtue of section 66 or in 

accordance with section 67 it may be proved - 

(a) by the production of that document; or 

(b) (whether or not that document is still in existence) 

by the production of a copy of that document, or of the 

material part of it, authenticated in such a manner as 

the court may approve. 
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(2) For the purpose of deciding whether or not a statement is so 

admissible the court may draw any reasonable inference - 

(a) from the circumstances in which the statement was 

made or otherwise came into being; or 

(b) from any other circumstances, including the form 

and contents of the document in which the statement is 

contained. 

(3) Provisions may be made by rules of court for 

supplementing the provisions of sections 66 and 67. 

45. Witnesses who can verify the nature and authenticity of the document normally prove them. 

The learned author of ‘The Law of Evidence’ 2nd Edition, (Sweet and Maxwell 2002) 

points out on page 410 that: 

“Where it is necessary to prove that a document was written or 

signed by a particular person there are three ways of doing 

this. The easiest and most obvious way is by direct evidence 

from the person in question that he wrote or signed as the case 

may be, or by direct evidence from someone else who saw the 

person writing or signing the document. The second possibility 

is evidence from someone familiar with the hand-writing of the 

person in question.” 

46. In this case, there was no direct evidence from any witness affirming that they wrote or 

signed the statement, or saw Collie write or sign the statement. 

47. From s.68 of the Evidence Act, a party may, in criminal proceedings, present the original or a 

copy of the document, regardless of whether the original exists. The court needs the 

document or copy to authenticate a manner approved by the court. There are no approved 

means of authentication. In these circumstances, the trial judge has a wide discretion. 

48. The learned authors of Phipson on Evidence 18th Edition (Sweet and Maxwell) sets out the 

importance attached to authentication in the following passage at paragraph 41.07: 

“Authentication is the process of convincing a court that a 

‘‘thing’’ (which may be a document) matches the claims made 

about it. A document that cannot be authenticated lacks 

relevance (unless adduced as bogus). That authentication and 

relevance are intertwined was acknowledged in R. v 

Quinn...Authentication of documents is necessary whether a 

document is adduced as real or documentary evidence. If the 
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document bears an identifying mark (such as a signature) 

authentication may be by evidence of recognition. 

Authentication by recognition may be used for copies too. In 

PPS v Duddy a magistrate rejected a photocopy of the original 

certificate on the grounds that the person who had made the 

photocopy had not personally identified it in court. This 

reasoning was flawed. Just as a photograph may be 

authenticated by someone other than the photographer who is 

able to identify the photograph by its subject matter, it was 

sufficient for a police officer to testify (as had happened) that 

the photocopy was an exact copy of the original certificate, 

which the witness had seen. If a document cannot be identified 

by a mark or its contents, identification may be possible by 

circumstantial, chain of custody or expert evidence…In a jury 

trial…determination of the authenticity of evidence is a jury 

matter, but there must be some—some courts say ‘‘prima 

facie’’—evidence capable of authenticating the document for it 

to get past the trial judge into evidence. “authenticity like most 

facts may be proved circumstantially and it seems to us to 

follow that authenticity can also be established by admission”. 

49. The issue of authentication was directly raised recently before us in R v Patterson [2016] 2 

BHS J No. 45. The appellant during a voir dire challenged the admissibility of a statement 

sought to be admitted under s.66 (1)(a) of the Evidence Act during the voir dire. The question 

raised on appeal was whether the witness statement was authenticated in the absence of any 

evidence from Burrows, the police officer who recorded the statement from the witness. 

Isaacs J.A said: 

“Mr. Archer submitted that the learned Judge did not err in 

admitting the witness statement of Ven Charles pursuant to 

section 66 of the Evidence Act and section 168 of the CPC, 

when she concluded that Charles could not be found and that 

all reasonable steps have been taken to locate him. Further, 

officer Burrows did attend court and gave evidence relating to 

the recording of the statement. 

The respondent submitted that the statement was properly 

admitted into evidence as its admission was in accordance with 

the authorities presented to the Court. They relied on, inter 

alia, the case of Carlington Tate v R [2013] JMCA Crim 16. 

That case speaks to, among other issues, the appropriate 

amount of effort required to satisfy a court that "all reasonable 
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steps" have been taken to secure the attendance of a witness 

for the trial. 

However, the appellant's complaint was directed to a failure of 

a procedural step, that is, not demonstrating that the statement 

was "compiled by a person acting under a duty", and the 

Judge making a decision to admit the statement nonetheless. 

There was no merit in this ground inasmuch as before the 

statement was allowed to be read by police officer 2483 Dario 

Burrows, he testified that he was a police officer and he 

recorded the statement from Ven Charles. Thus, by the time 

the learned Judge allowed him to read the statement into 

evidence there was material before her to satisfy the 

precondition contained in section 66(1)(a) that officer Burrows 

was a person acting under a duty. Even before that time, 

however, the statement itself disclosed it was written on an 

official police witness statement form and signed by a person 

purporting to be a police officer.” 

50. I accept from the authority of this court and from the provisions of the Evidence Act 1996 

that authentication of a witness statement of a deceased witness is required, and the exercise 

of judge’s discretion in ensuring that it is done cannot be capricious. On the facts of this case, 

evidence of the circumstances surrounding the taking of the witness statement and the 

identification of the signature of Collie ought to have been led at the trial prior its admission 

into evidence. 

(e) Discretion exercisable under s.66(4) and s.178 of the Evidence Act 

51. Under s.66(4) of the Evidence Act a trial judge is also obliged to consider whether to admit 

documentary evidence from an absent witness prepared for a pending or contemplated 

criminal proceeding in the interest of justice. 

52. Section 66(4) provides that: 

(4) Where – 

(a) a document setting out the evidence which a person 

could be expected to give as a witness has been prepared 

for the purpose of any pending or contemplated 

criminal proceedings; and 

(b) the document falls within subsection (1), a statement 

contained in it shall not be given in evidence by virtue of 
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this section without the leave of the court, and the court 

shall not give leave unless it is of the opinion that the 

statement ought to be admitted in the interests of justice 

having regard — 

(i) to the circumstances in which leave is sought 

and in particular to the contents of the 

statement, and 

(ii) to any likelihood that the accused will be 

prejudiced by its admission in the absence of the 

person who supplied the information on which it 

is based. 

53. Counsel for the respondent contends there was no unfairness to the appellant by the 

admission of Collie’s statement. First, the appellant was not prejudiced as counsel for the 

appellant did not object to the admission of Collie’s witness statement. The objection at trial 

was to the allowance in evidence of Collie’s death certificate and this was later resolved to 

the appellant’s satisfaction. Second, counsel for the appellant at trial later engaged in editing 

of Collie’s statement to remove excessively prejudicial material prior to its admission. Third, 

Cameron Smith’s evidence supported Collie’s identification of the appellant. 

54. However, I have examined the transcript of the trial and cannot see where Cameron Smith’s 

evidence supported the identification of the appellant by Collie. This is apparent from what 

Cameron Smith said at page 49:8–17 of the transcript: 

“Q. So if you didn't see the shooter's face, how is it that you are 

accusing the defendant here (indicating)? 

A. I say this in my statement. I ain't say I am accusing him, you 

know. Read my statement and see what I said. Look like you 

trying to contradict me. That is what you trying to do to me. 

Q. What did you say, sir? 

A. I say if I see the man I will be able to remember him. I did 

say if.” [Emphasis Mine] 

55. The majority agrees with the respondent that the appeal should be dismissed as there was no 

unfairness to the appellant in admitting Collie’s statement. The majority position can be 

summed up in four points. First, they point out that there was no issue as to whether Collie 

made the statement. Second, there was no dispute that he made the statement to Officer 

Knowles. Third, the appellant’s counsel at the trial failed to object to the admission of the 

statement on the ground of lack of authentication. They point out that the appellant cannot 

now on appeal be allowed to make that objection when it was never raised at the trial. Fourth, 
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the majority says that the jury were aware of the circumstances under which the statement of 

Collie was given and were warned about the care that must be taken in evaluating that 

statement.  

56. The learned author of A Practical Approach to Evidence (1985) 2nd Edition in 

commenting on para. 2 of schedule 3 of the Police and Criminal Evidence Act 1984 which is 

similar if not identical to s.66 (4) of the Evidence Act 1996 had this to say: 

“…this provision is a useful addition, because the requirement 

of leave ensures that the judge’s attention is given to the 

matter, even if no objection is made, and because the provision 

that leave shall not be given unless the court forms the positive 

view that it is in the interest of justice to do so is stronger than 

a mere matter of discretion” 

57. Furthermore, there is a wider judicial discretion under s.178 of the Evidence Act 1996. The 

section provides that: 

“(1) In any criminal proceedings the court may refuse to allow 

evidence on which the prosecution proposes to rely to be given 

if it appears to the court that, having regard to all the 

circumstances, including the circumstances in which the 

evidence was obtained, the admission of the evidence would 

have such an adverse effect on the fairness of the proceedings 

that the court ought not to admit it. 

(2) Nothing in this section shall prejudice any rule of law 

requiring a court to exclude evidence.” 

58.  There is authority for the exercise of discretion by a trial judge from statutes similar to s.178 

of the Evidence Act 1996. For example, in R v Quinn (1990) Crim LR 581 Lord Lane C.J. 

summarised the discretion under s.78 in general terms: 

“The function of the judge is... to protect the fairness of the 

proceedings, and normally proceedings are fair if a jury hears 

all relevant evidence which either side wishes to place before it, 

but proceedings may become unfair if, for example, one side is 

allowed to adduce relevant evidence which, for one reason or 

another, the other side cannot properly challenge or meet, or 

where there has been an abuse of process, e.g., because 

evidence has been obtained in deliberate breach of procedures 

laid down in an official code of practice. One important factor 

in the exercise of its discretion will be for the court to weigh the 
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probative effect of the disputed evidence against its prejudicial 

effect.” 

59. Further, in R. v Blithing (1983) 77 Cr. App. R. 86, the court said that a prejudicial written 

statement of a witness who died between committal proceedings and trial would be excluded 

if it was unfair to the person charged to admit it. The appellant was charged with theft of a 

car which he had on hire purchase, the case against him being based on the statement of the 

man who had bought the car from the appellant, who had died after the committal 

proceedings. The prosecution applied to the judge to admit the statement pursuant to the 

Criminal Justice Act 1925 (c.86) s.13. The judge admitted the statement adding that it would 

not be grossly unfair to Blithing to do so. The appellant was convicted. It was held, allowing 

the appellant’s appeal that the test of gross unfairness was not the right test; when a heavily 

prejudicial statement, which could not be challenged by cross-examination, was sought to be 

admitted, a plea for its exclusion ought to succeed when it would simply be unfair to admit it; 

the conviction would be quashed. 

60. Scott and another v R [1989] A.C. 1242 at page 1259 states,  

“Provided these precautions are taken it is only in rare circumstances 

that it would be right to exercise the discretion to exclude the 

deposition. Those circumstances will arise when the judge is satisfied 

that it will be unsafe for the jury to rely upon the evidence in the 

deposition. It will be unwise to attempt to define or forecast in more 

particular terms the nature of such circumstances. This much 

however can be said that neither the inability to cross-examine, nor 

the fact that the deposition contains the only evidence against the 

accused, nor the fact that it is identification evidence will of itself be 

sufficient to justify the exercise of the discretion.” 

 

61. I am mindful of the admonition of the Privy Council in Scott that a trial judge should be 

reluctant to exclude statements of persons who have died, but the provision in Jamaica where 

the decision in Scott emanated is analogous but different than that which is found in The 

Bahamas. In my view, the ruling of the trial judge on the admission of Collie’s witness 

statement at page 155:26–156:4 of the transcript referred to above falls short of what is 

envisaged by s.66(4) of the Evidence Act 1966 for two reasons. First, from the transcript, 

there was nothing to suggest that the trial judge exercised any discretion at all in admitting 

Collie’s statement and if she did there was no discernible balancing of the competing interest 

involved and consideration of the disadvantage of the appellant in challenging the 

authenticity of Collie’s statement. In summary, I am unable to find where the judge in 

granting leave found as a positive duty that Collie’s statement ought to be admitted in the 

interest of justice. Second, the trial judge did not direct her mind to the factors that related to 

the issue of unfairness in admitting the statement of Collie. This is a positive duty on the 

judge going beyond a matter of mere discretion, which did not require the intervention of the 

appellant’s counsel at trial. The fact that the appellant’s counsel at trial failed to object to the 
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admission of the putting in of the statement cannot in my view remove the statutory 

responsibility of the trial judge to ensure fairness in the proceedings. 

62. I am satisfied for the reasons explained above that it was unfair to the appellant to admit the 

statement of Collie where there was no evidence led as to the circumstances under which the 

statement was given nor was there evidence from the person who took the statement. 

Conclusion and Disposition 

63. I conclude that the respondent failed to comply with the statutory rules for the admissibility 

of the statement of Collie. Additionally, the trial judge failed to exercise her discretion under 

s.66 (4) and s.178 of the Evidence Act 1966 when she admitted Collie’s statement and placed 

it before the jury for consideration without ensuring it was authenticated. Furthermore, the 

trial judge failed to consider her discretion under s.178 of the Evidence Act 1966 on whether 

to exclude Collie’s statement as having an adverse impact on the fairness of the proceedings. 

In my view the process was unfair to the appellant resulting in a miscarriage of justice and 

making the conviction unsafe. I would have allowed the appeal. The question arises whether 

the conviction and sentence should be quashed, or a retrial ordered. 

64. In Reid v Queen [1979] 2 All ER 904 the Privy Council considered the requirements for 

ordering a retrial. Lord Diplock in delivering the judgment of the court said: 

Their Lordships have already indicated in disposing of the instant 

appeal that the interest of justice that is served by the power to order 

a new trial is the interest of the public in Jamaica that those persons 

who are guilty of serious crimes should be brought to justice and not 

escape it merely because of some technical blunder by the judge in the 

conduct of the trial or in his summing-up to the jury. Save in 

circumstances so exceptional that their Lordships cannot readily 

envisage them, it ought not to be exercised where, as in the instant 

case, a reason for setting aside the verdict is that the evidence adduced 

at the trial was insufficient to justify a conviction by a reasonable jury 

even if properly directed. It is not in the interests of justice as 

administered under the common law system of criminal procedure 

that the prosecution should be given another chance to cure evidential 

deficiencies in its case against the defendant. At the other extreme, 

where the evidence against the defendant at the trial was so strong 

that any reasonable jury if properly directed would have convicted 

the defendant, prima facie the more appropriate course is to apply the 

proviso to s 14(1) and dismiss the appeal instead of incurring the 

expense and inconvenience to witnesses and jurors which would be 

involved in another trial. In cases which fall between the two extremes 

there may be many factors deserving of consideration, some operating 

against and some in favour of the exercise of the power. The 

seriousness or otherwise of the offence must always be a relevant 
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factor: so may its prevalence; and, where the previous trial was 

prolonged and complex, the expense and the length of time for which 

the court and jury would be involved in a fresh hearing may also be 

relevant considerations. So too is the consideration that any criminal 

trial is to some extent an ordeal for the defendant, which he ought not 

to be condemned to undergo for a second time through no fault of his 

own unless the interests of justice require that he should do so. The 

length of time that will have elapsed between the offence and the new 

trial if one be ordered may vary in importance from case to case, 

though having regard to the onus of proof which lies on the 

prosecution lapse of time may tend to operate to its disadvantage 

rather than to that of the defendant. Nevertheless, there may be cases 

where evidence which tended to support the defence at the first trial 

would not be available at the new trial and, if this were so, it would be 

a powerful factor against ordering a new trial. The strength of the 

case presented by the prosecution at the previous trial is always one of 

the factors to be taken into consideration but, except in the two 

extreme cases that have been referred to, the weight to be attached to 

this factor may vary widely from case to case according to the nature 

of the crime, the particular circumstances in which it was committed 

and the current state of public opinion in Jamaica. On the one hand 

there may well be cases where despite a near certainty that on a 

second trial the defendant would be convicted the countervailing 

reasons are strong enough to justify refraining from that course. On 

the other hand, it is not necessarily a condition precedent to the 

ordering of a new trial that the Court of Appeal should be satisfied of 

the probability that it will result in a conviction. There may be cases 

where, even though the Court of Appeal considers that on a fresh trial 

an acquittal is on balance more likely than a conviction, 'it is in the 

interest of the public, the complainant, and the appellant himself that 

the question of guilt or otherwise be determined finally by the verdict 

of a jury, and not left as something which must remain undecided by 

reason of a defect in legal machinery'. This was said by the Full Court 

of Hong Kong when ordering a new trial in Ng Yuk Kim v The Crown 

This was a case of rape, but in the Lordships' view it states a 

consideration that may be of wider application than to that crime 

alone…the factors…referred to do not pretend to constitute an 

exhaustive list. Save as respects insufficiency of the evidence adduced 

by the prosecution at the previous trial, their Lordships have 

deliberately refrained from giving any indication that might suggest 

that any one factor is necessarily more important than another.” 
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65. In this case, the appellant’s trial took place between May and October 2015 and his appeal 

was lodged in 2016. The appeal was heard in 2018 within a two year time span. Having 

considered the factors outlined in Reid in particular, the seriousness and prevalence of the 

offence, the short time the matter has been before the courts, and the fact that the appellant 

did not give evidence or call witnesses that may be unavailable at a new trial, I am of the 

view that a retrial of the appellant would be in the interest of justice. So then, I would have 

ordered that that the appeal be allowed, the conviction quashed, and sentence set aside; and 

in the interests of justice, a new trial to take place before a judge and jury in the Supreme 

Court. 

 

__________________________________________                                                

 The Honourable Mr. Justice Jones, JA  

 

 


