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Civil Appeal – Committal proceedings – Contempt of court – Whether judge erred in refusing 

leave to counsel on record to withdraw and in continuing the proceedings in the absence of the 

appellant – Whether judge erred in treating the committal proceedings as unopposed – Whether 

judge erred in not giving weight or consideration to the appellant’s filed affidavits before finding 

the appellant in contempt of court – Whether order committing the appellant to imprisonment for 

six weeks for contempt is unreasonably harsh in the circumstances – Whether order for the 

appellant to pay the respondent’s costs on the indemnity basis is wrong principle      

The Appellant appealed from the whole of an oral Ruling handed down by a judge of the 

Supreme Court on 3 July, 2019 at the conclusion of committal proceedings commenced by the 

Respondent to enforce a perpetual injunction obtained against the Appellant on 27 October, 

2017. In his Ruling, the learned judge: (i) found the Appellant in contempt of court for breaching 

the injunction order for a second time; and (ii) committed him to prison for a period of 6 weeks; 

and (iii) ordered him to pay the Respondent’s costs on an indemnity basis. The Appellant 

complained that the judge’s finding of contempt was erroneous and the sentence unreasonably 

harsh in the circumstances.  

Held:  appeal allowed in part; grounds 1, 2, 3, 4 and 7 are dismissed. The judge’s finding of 

contempt together with his award of costs to the Respondent on the indemnity basis are affirmed. 

The appeal is allowed on grounds 5 and 6. The 6 week custodial sentence for the contempt is 
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quashed. The Appellant shall pay two-thirds of the Respondent’s costs of the appeal on the party 

and party basis, to be taxed, if not agreed. 

 

The process which the learned judge employed in sentencing Fleck following the finding of 

contempt was indeed flawed and unfair to Fleck. There was no distinct sentencing phase. After 

finding Fleck in breach of the Judgment Order, the judge then failed to give the contemnor the 

opportunity to file an affidavit which would have placed information personal to him before the 

court for purposes of his sentence. Nor did the judge even invite submissions from Mr. Gray on 

Fleck’s behalf in possible mitigation of sentence.  

Not only was the sentencing process unfair to Fleck, but the judge’s sentencing judgment itself 

failed to convince us that imprisonment was the only option.  

Although the judge’s objective was to ensure that no further breach of the injunction by Fleck 

occurred, he failed to analyse (as required) the aggravating factors of Fleck’s conduct which had 

satisfied him that the threshold for committal had been reached. In this regard, the mere fact that 

a previous breach had occurred did not necessarily mean that imprisonment was the only option. 

Nor did he consider for example, the possibility of increasing the level of the fine which he had 

imposed on the last occasion. Nor did the judge consider the option available to him under O.52 

r. 6 of suspending the committal order for a further period on condition that further breaches of 

the Judgment Order did not occur.  
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______________________________________________________________________________ 

 

J U D G M E N T 

______________________________________________________________________________ 

 

Judgment delivered by The Honourable Madam Justice Crane-Scott, JA: 

Introduction: 

1. The appellant (“Fleck”) appeals from the whole of the oral Ruling of Hilton J., handed down 

(in Fleck’s absence) on 3 July, 2019 at the conclusion of committal proceedings commenced 

by the respondent (PPLL). In the said Ruling the learned judge: (i) found Fleck in contempt 

of court for breaching his order of 27 October, 2017 for a second time; and (ii) committed 

him to prison for a period of 6 weeks. Fleck complains that the judge’s finding of contempt is 

erroneous and the punishment unreasonably harsh in the circumstances. Fleck further appeals 

the order for costs whereby the judge ordered Fleck to pay PPLL’s costs on an indemnity 

basis.  

2. The verbatim transcript of the oral Ruling (located at Tab 27 of the Record) is extracted 

below: 

“THE COURT: …The Court will not take much time with this 

matter. I will do an effective order later but my decision today, 

after hearing counsel for the plaintiff…there being no 

appearance of the first defendant and counsel of record of the 

first defendant indicating the lack of communication by that 

party with their firm since the last hearing… the Court finds 

that it has found on an earlier occasion that the Order made on 

that earlier occasion is unambiguous and plain, and the first 

defendant has been shown by the affidavit evidence and the 

sworn evidence by the witness for the plaintiff to be in breach 

of that Court Order and, again, is now determined by this 

Court to be in contempt of the Court Order. 

 On the earlier occasion, this Court would have 

penalized Mr. Fleck for his contempt of a Court Order by a 

fine, which fine was paid, which clearly acknowledges that the 

defendant knew he was in breach of the Order and the fine was 

paid. 

At this stage, the Order again being breached, the Court has 

no evidence to the contrary to show that the defendant has any 
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excuse for the breach and, having found the first defendant 

again in contempt of the Court Order, does not consider it 

appropriate to seek to penalize the first defendant by a fine but 

rather, to ensure no further breach of the Orders made by this 

defendant, I think it appropriate in this particular case, as a 

penalty for this subsequent breach, to have an Order made for 

the committal of the first defendant to Bahamas Department of 

Corrections for a period of six weeks from the date of his 

apprehension, or until this Order is lawfully discharged by 

application by him, if that is successful. 

The Court also orders, having regard to the history of this 

matter and, in the Court’s view, disrespect shown by the first 

defendant, not only to the Court but in respect to the Laws of 

The Bahamas, that this is a matter in which he will be ordered 

to pay costs to the plaintiff on an indemnity basis. 

Before leaving this matter, the Court wishes to reiterate that it 

finds that in no way have the actions of counsel for the first 

defendant been in any way non-professional, and that the 

result of this action and the Court’s present decision lays 

squarely at the feet of the first defendant. 

That is the Order of the Court. 

Mr. Smith, if you perfect the Order, I have not formally 

written it out, I will look at it and sign it. 

Thank you, Mr. Gray, for remaining, I will now rise.” 

3. The committal Order of 3 July, 2019 was subsequently perfected and filed on 6 August, 

2019. The relevant portions of the Order, including relevant recitals, are as follows: 

“UPON THE APPLICATION of the Plaintiff, Pittstown Point 

Landings Limited (“PPLL”) made by Notice of Motion (the 

“Notice of Motion”) filed herein on 19
th

 February, 2019 for the 

Committal of the First Defendant, James Fleck (“Mr. Fleck”) 

to prison for disobeying the Order of the Honourable Mr. 

Justice Hilton dated 27
th

 October, 2017 (“the Judgment 

Order”) 

AND UPON READING the Notice of Motion, the Affidavit of 

Christopher L. Higgs filed herein on 31
st
 January, 2019 and the 
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other documents recorded on the Court’s file as having been 

read; 

AND UPON THERE APPEARING BEFORE THE COURT (1) 

Mr. N. Leroy Smith of Higgs & Johnson as Counsel of Record 

for PPLL, Mr. Jonathan Deal with him, (2) Mr. Mario Gray of 

V. Alfred Gray & Co. (“Gray & Co.”) as Counsel of Record 

for Mr. Fleck and (3) Mr. Thomas A.E. Evans Q.C., Mr. Akire 

Nicholls with him having been instructed in the matter to lead 

Gray & Co.; 

AND UPON CONSIDERING WITHDRAWAL APPLICATIONS 

MADE BY COUNSEL ON MOTION (each a “Withdrawal 

Application”) the Court (i) acceded to the certain Withdrawal 

Application made by Mr. Thomas A.E. Evans Q.C. and Mr. 

Akire Nicholls and permitted them to leave the at the outset of 

PPLL’s application and (ii) denied the certain Withdrawal 

Application made by Mr. Mario Gray and directed him to 

remain present for the remainder of the proceedings; 

AND UPON HEARING Mr. N. Leroy Smith and Mr. Jonathan 

Deal; 

AND THE COURT BEING SATISFIED THAT Mr. Fleck is 

guilty of contempt by virtue of his having breached the terms 

of the Judgment Order by, inter alia, entering upon and 

crossing over the Runway (as that term is defined in the 

Judgment Order) in the manner detailed by the evidence of 

Christopher I. Higgs; 

IT IS HEREBY ORDERED THAT: 

1. For his contempt, Mr. Fleck shall be committed to Her 

Majesty’s Prison, Fox Hill, The Bahamas in custody of The 

Bahamas Department of Corrections for a period of six (6) 

weeks from the date of his apprehension or until such time 

(if any) as this Order may be lawfully discharged by 

further Order of the Court; and 

2. Mr. Fleck shall pay PPLL’s Costs of these proceedings on 

an indemnity basis, such Costs to be taxed if not agreed.” 

[Emphasis ours] 



6 

 

4. In his Notice of Appeal, Fleck attacked the learned judge’s Ruling on numerous grounds and 

seeks an Order from this Court setting the Ruling aside in its entirety. 

5. Some background facts will set the stage for our review of Fleck’s complaints. 

Background to the appeal:  

6. On 27 October, 2017 after a contested hearing of PPLL’s action against Fleck (and another) 

for trespass and a perpetual injunction, the learned judge declared PPLL to be the owner of a 

private runway situated in the Seahorse Shores Subdivision, located in Landrail Point, 

Crooked Island, The Bahamas. In his written decision (the “Judgment Order”) the judge 

further granted a perpetual injunction restraining Fleck from entering upon the runway. The 

injunction was granted in the following terms: 

“22. I hereby grant the Plaintiff (PPLL) the relief sought in 

clause one of its Originating Summons: specifically: 

  

1. An injunction to restrain: 

 

1.1 The First Defendant (Fleck) whether by himself or 

his servants, agents or otherwise howsoever from 

entering, crossing over, encroaching upon or 

otherwise interfering in any manner with the 

Plaintiff’s enjoyment of the certain private runway 

owned by it which is situated at Seahorse Shores 

Subdivision, located in Landrail Point, Crooked 

Island, The Bahamas (and which crosses over and 

comprises, inter alia, a part of the southern portion 

of Lot 71, Seahorse Shores Subdivision, Crooked 

Island, The Bahamas) (the “Runway”);” [Emphasis 

ours] 

7. Within months of his being served with a copy of the Judgment Order bearing the required 

penal notice, Fleck (a resident of Florida) was again seen to have landed his jet airplane on 

the Runway on 14 January 2018 and to have entered and taken off from the Runway on 25 

January 2018 in direct contravention of the Order.       

8. In February 2018, PPLL filed its first committal application against Fleck to enforce the 

Judgment Order. In his affidavit of 4 May, 2018, opposing the committal order, Fleck 

admitted that he had used the Runway on 14 January 2018 as alleged, but averred that he had 

acted under the mistaken belief that the Order was stayed and of no effect since he had 

lodged an appeal. In short, Fleck’s defence on that occasion was that he was ignorant of the 
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fact (and of the law) that his then extant appeal against the Judgment Order did not 

automatically stay its effectiveness. In a written Ruling (the “first Contempt Ruling”) 

pronounced on 4 May, 2018, the learned judge found Fleck in contempt and imposed a fine 

of $10,000.00 which was duly paid. 

9. Despite the foregoing, Fleck allegedly, continued to enter upon the Runway in breach of the 

Judgment Order. As a result, PPLL brought fresh proceedings (the “second committal 

application”) by way of its Notice of Motion filed on 19 February, 2019. It is the second 

committal proceedings that are the subject of this appeal.       

10. According to the affidavit of Christopher Higgs filed on 31 January 2019 on behalf of PPLL, 

Fleck was seen disembarking from, entering and sitting in the co-pilot’s seat aboard an 

aircraft owned by one Frenchie Lasseign which had landed upon, taxied along and taken off 

from the Runway on 2 November, 2018 and 5 November 2018 respectively.  

11. In his affidavit-in-response filed on 20 March, 2019, Fleck admitted to having travelled to 

and from Crooked Island via the Runway as a passenger on Frenchie Lasseign’s aircraft. 

Paragraphs 8, 11 and 12 of Fleck’s affidavit contain the following averments:    

“8. That I know of the Court Order not to land my aircraft at 

Landrail Point, Pittstown and I avoided that but, I did not 

understand the Order to say that I could not catch a ride to 

check on my property/hangar because the Order said I should 

not prevent Pittstown landing for the use or enjoyment of the 

runway at Pittstown and I can assure you that I will never 

disobey the Court Order. 

… 

11.  That I am confident that when the Court looks at the 

Order made against me and the actions which allege a breach 

of the Order, it will find that I did not contravene the terms of 

the Order.      

12. I can assure this Court that I have no intention to disobey 

the Court Order in any way.”[Emphasis ours] 

 

12. In essence, Fleck’s answer to PPLL’s second committal application was that the Judgment 

Order did not expressly prevent his entering the Runway as a passenger on an aircraft owned 

and operated by someone else. 

13. In his affidavit-in-support of Fleck’s defence (also filed on 20 March, 2019) the pilot, 

Frenchie Lasseign, deposed that he was the owner of the aircraft in question and had 

unrestricted authority from PPLL to utilize the Runway. He said that Fleck was simply a 

passenger on the aircraft and had accompanied him as his friend. He urged the Court to find 
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that as a mere passenger, Fleck had done nothing to disturb PPLL’s use and/or enjoyment of 

the Runway.            

14. In short, in the filed affidavits in support of his defence (if it could be called that) Fleck was 

evidently seeking to circumvent the clear words of the Judgment Order which expressly 

forbade him whether by himself or his servants, agents or otherwise howsoever from 

entering, crossing over encroaching upon or otherwise interfering in any manner with the 

Plaintiff (PPLL)’s enjoyment of the Runway.        

15. Against the foregoing background, we turn to examine the Notice of Appeal and Fleck’s 

various complaints.            

The Grounds of Appeal:           

16. The Notice of Appeal disclosed seven (7) grounds of appeal as follows: 

1. “The Learned Judge erred in law in prematurely denying 

any request that may have been made by counsel for an 

adjournment to ascertain what was going on with the 

appellant, as it was unusual not to hear from him prior to 

any hearing with regards to this matter; 

2. The Learned Judge erred in fact and law when he refused 

Junior Counsel’s application to withdraw after acceding to 

Lead Counsel’s application to withdraw, made on the same 

grounds; 

3. The Learned Judge erred in fact and law when he 

proceeded with the application in any event and treated it 

as unopposed and stated that there was nothing before him 

on behalf of the Appellant. 

4. The Learned Judge erred in fact and law when he 

proceeded with the application in any event and treated it 

as unopposed failed to give any weight or consideration to 

the affidavits that were filed on behalf of the Appellant 

prior to the date of hearing in making his decision on the 

finding of contempt. 

5. The Learned Judge erred in fact and law when he 

proceeded with the application in any event and treated it 

as unopposed and failed to give any weight or consideration 

to the affidavits that were filed on behalf of the Appellant 

prior to the date of hearing in making his decision on the 

penalty for the contempt. 
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6. The learned judge erred in fact and in law when he ordered 

the Appellant to be committed for a period of six (6) weeks 

where in the circumstances it was unreasonably harsh to do 

so. 

7. The learned judge erred in fact and in law when he 

awarded cost on an indemnity basis wherein the 

circumstances it was unreasonable to do so.” 

 

Discussion 

17. Grounds 1 and 2: These two grounds are connected to Fleck’s non-attendance at the third 

hearing date (i.e. 3 July, 2019) fixed by the judge for continuation of the committal 

proceedings and to Fleck’s failure to instruct both his counsel in relation to the ongoing 

proceedings. It is undisputed that when the learned judge adjourned the second hearing date 

on 25 April, 2019, Fleck was not present and the judge issued an express warning that if 

Fleck did not attend court on the 3 July, 2019, he would either invoke the powers to compel 

his attendance or otherwise order. The complaint is that the learned judge erred in not 

permitting both counsel on record for Fleck to apply for an adjournment of the proceedings 

to enable them to ascertain what was going on with their client whom they had been unable 

to contact.  

18. As we see it, there is absolutely no merit in either of these grounds for the simple reason that 

neither counsel ever applied to the judge for an adjournment to ascertain what was going on 

with their client. Instead, as the verbatim transcript for 3 July 2019 reveals, Fleck was once 

again not present in court on the adjourned date and his lead counsel Mr. Evans Q.C., his 

junior counsel Mr. Nicholas and Fleck’s counsel on record, Mr. Mario Gray expressly 

requested leave of the judge to withdraw from the proceedings on account of his not having 

returned their emails and phone calls in consequence of which they had received no 

instructions from Fleck as to whether he had changed his mind about pursuing his intended 

defence.               

19. The following excerpts from the transcript of 3 July, 2019 (TAB 27) speak for themselves: 

“MR. EVANS, QC: I don’t consider that it is appropriate for 

me to continue in these proceedings 

THE COURT: You are seeking leave to do something? 

MR. EVANS, QC: Leave to withdraw. I have been at the Bar 

43 years, my Lord, and I have encountered all sorts of 

circumstances. And I think I know when the indicators are 

that I should get my bag and leave. And I think this is one of 

those occasions. 
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I am completely and entirely uncomfortable proceeding and 

presenting what I think is a case, which may not be a case that 

my client is prepared to endorse. I have not had an 

opportunity to speak to him to tell him what I think may be 

arguable, what I think not to be arguable. 

So, I don’t think it is fair to me, nor may it be unfair to him, 

notwithstanding that these circumstances are entirely of his 

making and not mine. 

Unfortunately, I can’t speak for Mr. Gray, because he may be 

in an entirely different position than me…. 

THE COURT: Thank you Mr. Evans…..Counsel is seeking to 

withdraw as counsel. I will hear from the second counsel… 

Finally, Mr. Gray. 

MR. GRAY: Good morning, my Lord. 

THE COURT: Your firm is on record as counsel. 

MR. GRAY: We are, but at this moment I would endorse the 

points which my learned senior laid over in that whilst we are 

attorneys of record for Mr. Fleck…and, my Lord, I will say 

this for the record: That this is not usual of Mr. Fleck. 

Normally we hear from him two days out… 

THE COURT: That’s why it is more egregious. 

MR. GRAY: Well, my Lord, I don’t know what the 

circumstances are and I won’t try to speculate. I can only 

speak to what the history or track record has been; that we 

normally hear from him…he would normally return emails 

and phone calls, but we have not had that on this occasion. 

And so, my Lord, as my learned senior indicated, I do not 

intend to make arguments or submissions on behalf of Mr. 

Fleck…he may have changed his mind and may be willing to 

say, yes, I am guilty of the contempt. 

Again, I don’t know. But I don’t intend to fight without 

instructions to fight. Then when I get slapped with a lawsuit 

for malpractice, I am standing alone. 

So I don’t intend to do that, my Lord. 

THE COURT: What I would say is this:  

Firstly, on the first application by Mr. Thomas Evans, QC, I 

will grant leave to withdraw to Mr. Evans, QC I also indicate 

that counsel of record, whether or not they wish to make any 

applications or remain silent, remain until this is done today. 
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You are counsel of record and this is a contempt hearing which 

carries penalties which may be serious for the first 

defendant…” [Emphasis ours] 

20. Three things are evident from the foregoing extract. Firstly, despite the warning given by the 

judge at the last hearing date, Fleck was once again absent from the hearing date fixed for 

continuation without excuse. Secondly, Fleck had also not been in touch with his counsel and 

further, had not responded to their emails or returned their phone calls. Thirdly, both counsel 

had obvious reservations about the viability of Fleck’s intended defence (such as it was) and 

each indicated that they could not participate in the proceedings unless further instructions 

were obtained.  

21. While the judge was prepared to grant Mr. Evans, QC, leave to withdraw for the reason 

stated, the judge was not prepared to do so in relation to Mr. Gray, who had been on the 

record for Fleck from the inception. A discussion then ensued between the judge and Mr. 

Gray as to the utility of his being forced to remain in court when he had clearly indicated that 

he did not intend to make arguments or submissions on behalf of Mr. Fleck without further 

instructions. The learned judge noted that Mr. Gray had made his position clear and that the 

record would reflect that he had stated that he had no instructions and could not in good 

conscience as counsel put anything forward on Fleck’s behalf based on the lack of 

information from his client. Significantly, nowhere in the transcript did either counsel apply 

for an adjournment to enable contact to be made with their client. 

22. Following this exchange, counsel for PPLL, Mr. Smith, informed the judge, inter alia, that 

his firm had, just the day before, been served with additional submissions which not only 

reflected the earlier written submissions filed on Fleck’s behalf, but had also modified and 

expanded upon the earlier submissions. He continued: 

“MR. SMITH:….So, just 24 hours ago, counsel had considered 

there was sufficient instructions to enable written submissions 

to be tendered. So I respectfully submit that your Lordship’s 

proposed path forward is eminently reasonable. To the extent 

that my learned friend considers he may not be able to sit 

silent, well, I submit that is more to do with, sort of, discipline 

than anything else. 

 And I respectfully ask that we move forward on that 

basis. 

THE COURT: What the Court will do today, certainly, is 

move forward. I will not adjourn this matter any further. 

 The first defendant, James Fleck, is not present. That is 

duly noted. 
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 It is also noted that he was required to be present by 

this Court and has failed to appear now on two occasions: 

firstly, 25
th

 of April he was required to appear and did not, also 

on the 3
rd

 of July, today. 

As indicated earlier, I have acceded to the application by Mr. 

Evans who sought leave to withdraw because of lack of 

communication from the defendant. 

 With respect to you, Mr. Gray, I also acknowledge what 

you have indicated and appreciate the difficult position that 

you have been placed in, but that is unfortunately sometimes 

what happens when persons are on record for persons who are 

before the Court. 

 You have clearly stated that you have no written or oral 

instructions since the last hearing. What you can proffer or not 

proffer, therefore, should not be cast at you, other than the fact 

that you are counsel of record. 

 That being said, Mr. Smith, please proceed…” 

[Emphasis ours] 

23. Ultimately, the judge resumed hearing the committal proceeding. After hearing closing 

submissions from Mr. Smith on behalf of PPLL, the judge found Fleck in contempt of the 

Judgment Order for a second time and handed down his oral Ruling set out earlier.    

24. As we see it, given the very nature of committal proceedings involving Fleck’s breaches of 

the Judgment Order alleged by PPLL, the judge was entitled (as he did on 25 April, 2019 

when he adjourned the proceedings) to insist on Fleck’s attendance in court on the 3 July, 

2019 adjourned date fixed for resumption. As a would-be contemnor, Fleck clearly failed to 

give the judge’s express warning of 25 April 2019 the seriousness it deserved. He obviously 

made no effort to advise the court (whether directly or through his counsel) of his inability to 

appear in court on 3 July, 2019. Furthermore, both Fleck’s counsel were placed in a wholly 

untenable position as his legal representatives due to his failure to further instruct them ahead 

of the adjourned date for resumption of the proceedings. In short, what occurred on 3 July 

2019 was (as the judge correctly observed) entirely of Fleck’s own making.    

25. It hardly needs emphasizing that the lawful orders of any court of law must be strictly obeyed 

unless vacated, amended or excused by further order of the court. Fleck’s non-attendance 

(without excuse) together with his failure to contact his counsel on record, frustrated the 

court’s order of 25 April, 2019 which expressly required his attendance in court on the 

adjourned date and clearly signalled the judge’s intention to continue the part-heard 

proceedings on 3 July, 2019.  
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26. In short, no application for an adjournment was made to the judge. Furthermore, Fleck’s 

unexplained non-attendance, coupled with the fact that he had not contacted his counsel or 

responded to their emails and phone calls, provided the judge with a basis on which he could 

reasonably proceed (as he did) to make a finding of contempt against Fleck in his absence. 

We find no merit in either of these grounds and they are duly dismissed. 

27. Grounds 3 and 4: These two grounds relate to the judge’s decision to continue the 

proceedings on 3 July, 2019 notwithstanding Fleck’s absence and his counsel’s wish to 

withdraw. They clearly overlap. Viewed broadly, they represent an attack on process and 

appear to question the fairness of the proceedings which concluded on 3 July, 2019 with the 

judge’s Ruling. In slightly differing formulations, the grounds challenge what Fleck says are 

the judge’s decisions: (i) to treat the proceedings as unopposed; (ii) to state there was nothing 

before him on Fleck’s behalf; (iii) to ignore the affidavits filed on his behalf; and (iv) to find 

Fleck in contempt of the Judgment Order of 27 October, 2017.   

28. Having examined the oral Ruling together with the perfected Order of 6 August, 2019, we 

are satisfied these grounds have no merit and must fail for the following reasons. Firstly, 

nothing in the written Ruling is capable of supporting Fleck’s view that the judge treated the 

proceedings as unopposed. Admittedly, the oral Ruling noted that Fleck had not appeared 

and recited the dilemma in which his three counsel had found themselves by reason of his not 

having communicated with them since the last hearing date. However, it by no means follows 

that the learned judge treated the proceedings as unopposed; or yet again that he ignored the 

contents of the two affidavits-in-response which had been filed on Fleck’s behalf.   

29. Although, the oral Ruling did not expressly list all the affidavits and documents which were 

before the court on 3 July, 2019, the judge after stating that his Judgment Order was, in his 

view, unambiguous and plain, stated that Fleck “has been shown by the affidavit evidence 

and the sworn evidence by the witness for the plaintiff (PPLL) to be in breach of that 

Court Order.”             

30. The learned judge subsequently stated that he had before him: “no evidence to the contrary 

to show that the defendant (Fleck) has any excuse for the breach…” Counsel for Fleck, 

Mr. Gray submits that this statement shows that the judge failed to accord weight to, or 

consider the two affidavits (mentioned earlier) that were before him and which contained 

Fleck’s excuse. With respect, we do not agree.       

31. We are satisfied that the wording of the 27 September, 2017 Judgment Order (the 

“injunction”) was clear and unambiguous as the learned judge found. It was crafted in the 

broadest terms and expressly restrained Fleck: “whether by himself or his servants, agents 

or otherwise howsoever from entering, crossing over encroaching upon or otherwise 

interfering in any manner with PPLL’s enjoyment” of the Runway.”     
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32. Although the judge may not have discussed the contents of the two affidavits which 

purported to outline Fleck’s defence, we are satisfied that the judge cannot be faulted for 

finding that there was “no evidence” that Fleck had any excuse for breaching his Judgment 

Order of 27 September, 2017. Indeed, both Fleck’s affidavits actually support PPLL’s 

complaint that Fleck had indeed entered upon the Runway, using means which, though not 

expressly mentioned in the Judgment Order, clearly contravened its extremely wide terms.  

33. We can do no better than reproduce with our approval the following paragraph taken from 

Borrie & Lowe: The Law of Contempt, 3
rd

 Edition at page 560 where the applicable 

principles are summarized: 

“Courts will not lightly hold that a contempt has been 

committed…Thus, although persons are under a duty to 

comply strictly with the terms of an injunction, the courts will 

only punish a person for contempt upon adequate proof of the 

following points. First, it must be established that the terms of 

the injunction are clear and unambiguous; secondly, it must be 

shown that the defendant has had proper notice of such terms; 

and thirdly, there must be clear proof that the terms have been 

broken by the defendant…” 

34. On the state of all the evidence which was before him on 3 July, 2019 (and which he had read 

and considered) the judge was entitled to find to the requisite standard, that, with full 

knowledge of the terms of the injunction, Fleck had entered upon, crossed over and 

encroached upon the Runway aboard Frenchie Lasseign’s aircraft (being a means other than 

identified in the Order) and by so doing, had breached the Order. In short, the finding of 

contempt by the judge was reasonable, supported by the evidence and cannot be impugned. 

35. Given the history of the dispute between the parties in which PPLL reserved the right to 

collect fees from the users of its Runway, which dispute had been settled by the broad terms 

of the Judgment Order, the judge was entitled to find (as he clearly did) that Fleck had 

entered upon PPLL’s Runway in breach of the Order and that his lame excuse of being a 

mere passenger was not evidence of a viable defence, but an attempt to circumvent the clear 

terms of the Order.            

36. Finally, if there were any doubt as to whether the learned judge had had regard to the 

contents of the affidavit evidence proffered on behalf of Fleck’s defence, it is completely 

dispelled by the wording of the perfected Order which we set out earlier. The relevant recital 

expressly states that the learned judge had not only read PPLL’s Notice of Motion and the 

supporting affidavit of Christopher Higgs filed on 31 January, 2019, but had also read “the 

other documents recorded on the Court’s file.” As stated earlier, grounds 3 and 4 have 

absolutely no merit and are dismissed. 
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37. Grounds 5 and 6: The focus of these grounds is the period of imprisonment of 6 weeks which 

the learned judge imposed for Fleck’s contempt, which Fleck says is unreasonable and harsh. 

As with grounds 3 and 4, ground 5 once again challenges the process which the judge 

employed in what ought to have been the sentencing phase of the proceedings which appear 

to have concluded with the judge peremptorily committing Fleck to prison for 6 weeks.  

38. After finding Fleck in contempt on the merits and immediately prior to committing him to 

prison for 6 weeks, the learned judge stated: 

“…At this stage, the Order again being breached, the Court 

has no evidence to the contrary to show that the defendant has 

any excuse for the breach and, having found the first 

defendant again in contempt of the Court Order, does not 

consider it appropriate to seek to penalize the first defendant 

by a fine but rather, to ensure no further breach of the Orders 

made by this defendant, I think it appropriate in this 

particular case, as a penalty for this subsequent breach, to 

have an Order made for the committal of the first defendant to 

Bahamas Department of Corrections for a period of six weeks 

from the date of his apprehension, or until this Order is 

lawfully discharged by application by him, if that is 

successful…” [Emphasis ours] 

39. Counsel for Fleck, Mr. Gray submitted that the decision to commit Fleck to prison was not 

only unreasonably harsh, but wrong in principle. He submitted that the sentence was wrong 

in principle in that the judge had, inter alia, failed to take into account any mitigating 

circumstances on behalf of Fleck. He relied on the Australian authority of Vaysman v. 

Deckers Outdoor Corporation Inc [2011] FCAFC 17 where, in reviewing a judge’s 

decision to impose a custodial sentence for contempt of court, the Federal Court of Australia 

stressed that liberty of the subject was an important consideration and accordingly, 

imprisonment ought to be regarded as the penalty of last resort. In quashing the sentence, the 

Federal Court held that before settling on imprisonment, the primary judge ought to have 

directed his attention to whether some other form of punishment was appropriate.    

40. In his written Submissions on behalf of PPLL, Mr. Smith supported the learned judge’s 

decision to commit Fleck to prison. He contended that the learned judge had expressly noted 

that Fleck had previously been fined for breaching the Judgment Order and that he 

considered that a custodial sentence was required to prevent further breaches of the Order. 

Mr. Smith cited in particular, the recent English authority of Phonographic Performance 

Limited v. Fletcher [2015] EWHC 2562 in which an English High Court judge considered a 

term of imprisonment of 4 weeks “fairly short”.    
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41. We have considered the contending arguments and the authorities which were cited to us. We 

have also reminded ourselves that in our review of the learned judge’s discretion, we are not 

to substitute our views for that of the learned judge and should not interfere with the exercise 

of his discretion unless it is clear that he made an error of principle; took into account 

irrelevant factors or failed to take into account material factors or his decision is plainly 

wrong in that it was outside the range of decisions reasonably open to him. See Evans v. 

Bartlam [1937] A.C. 473; Liverpool Victoria Insurance Company v. Zafar [2019] 

EWCA Civ. 392 at para 44.     

42. We commence our review of grounds 5 and 6 against the background of a commentary found 

at page 628 of the text Borrie & Lowe: The Law of Contempt, (above) where the learned 

authors offer the following observations as to how the wide discretion which a Supreme 

Court judge has to punish a litigant by committal for disobedience to a court order made in 

civil proceedings ought to be exercised. The relevant portion of the commentary reads: 

“(g) Exercising the powers 

The court has a wide discretion as to whether to punish a 

contempt by committal, and, if so, for how long. Nevertheless 

since a committal order represents the ultimate sanction that 

can be brought against an individual and given that it is being 

invoked in the aid of execution of civil process it should never 

be lightly resorted to. It is certainly not obliged to punish every 

breach of an order or undertaking with a committal….” 

[Emphasis ours] 

43. We adopt the foregoing observation as an accurate assessment of the nature and effect of a 

committal order applied for by a litigant as a means of enforcing compliance with an order 

made or undertaking given in connection with civil proceedings before the Supreme Court. In 

short, a committal order is the ultimate punishment for breach of a court’s orders. It is 

effectively a deprivation of the contemnor’s personal liberty and ought never to be imposed 

without careful consideration of all the available alternatives to imprisonment.  See generally, 

O.52 r. 1(2) R.S.C. 1978. 

44. We recognise that at common law, particularly in the case of a contempt committed in the 

face of the court, a superior court of record has power to proceed in an almost peremptory 

fashion to cite, hear and punish a contemnor for contempt thereby demonstrating the court’s 

authority and vindicating the administration of justice. However, in the light of the Privy 

Council’s decision in Dhooharika v. Director of Public Prosecutions [2014] 5 LRC 211, it 

is now clear that the constitutional guarantee of the right to a fair trial applies where the court 

is proceeding to sentence a contemnor having first found him in contempt of court on the 

merits. Procedurally, a court will always need to hear and consider submissions that go to 
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mitigation of the sentence before sentence is pronounced; and this is so whether the contempt 

is criminal or civil. See paragraph [60] Dhooharika per Lord Clarke. 

45. We have considered the case of Howitt Transport Ltd and anor v. Transport and 

General Workers’ Union [1973] ICR 1 at p. 11, in which Sir John Donaldson (albeit in the 

context of a contempt of a court order made by the English Industrial Relations Court) made 

the following observations which, we consider to be universally applicable to any court 

which is called upon to assess the degree of seriousness of non-compliance with its orders for 

the purposes of punishing a contempt. He explained:  

“Non-compliance with a court order can have a wide range of 

qualities. It may, at the top end of the scale, consist of flat 

defiance of the court’s authority. Going down the scale, it may 

not amount to flat defiance, but rather to a passive ignoring of 

the court’s order. Going down the scale still further, it may 

amount to a half-hearted or, perhaps, colourable attempt to 

comply with the court’s order. And, at the bottom end of the 

scale, there may have been a genuine, whole-hearted use of the 

best endeavours to comply with the order, which nevertheless 

has been unsuccessful. In each case there has been a breach of 

the court’s order. In each case, to use the technicalities of the 

law, there is a “contempt of court.” But the quality of the non-

compliance varies over an enormous range. The penalties 

which will be imposed…for contempt will equally vary over an 

enormous range and will reflect the quality of the non-

compliance. They will, in fact, reflect faithfully the court’s view 

of the seriousness of the conduct of the person to whom the 

order was addressed.” [Emphasis ours]   

46. Similar sentiments are expressed in the Australian Federal Court of Appeal in Vaysman v. 

Deckers Outdoor Corporation Inc (above) laid over by Counsel for Fleck. In his separate 

written decision, Bromberg J., one of the two justices who gave the majority judgment, 

adopted the general principles applicable to the sentencing of federal crimes to the sentencing 

for contempt of court. Identifying the relevant aggravating and mitigating factors to be 

considered by the primary judge in determining the appropriate punishment for breach of the 

orders, Bromberg J reasoned as follows: 

“174. On that basis and in the context of punishment for 

contempt, the question is whether by reference to the harm 

done, the seriousness of the contempt, any prior relevant 

misconduct and the physical, mental and other personal 
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conditions of the person to be sentenced, no sentence other 

than imprisonment is (in all the circumstances) appropriate…. 

 

177….The vindication of judicial authority must necessarily 

reflect the nature of the challenge to that authority inflicted by 

the conduct in (sic) contempt in question. Not all contempts 

involve an intention to disobey the order of the court let alone 

contumacy and public defiance. In terms of degree of gravity 

there is a broad spectrum. A civil contempt does not require an 

intention to breach the court’s order and may result from 

casual, accidental or unintentional disobedience. If, however, 

the act or omission is wilful, a court will have the capacity to 

fine or imprison the contemnor. A wilful breach is to be 

distinguished from the more serious contumacious breach 

required as a necessary element of establishing a criminal 

contempt. As McHugh J pointed out in Waltham (at 542) by 

reference to Lord Wilberforce speaking on behalf of the House 

of Lords in Heatons Transport (St. Helens) v. Transport and 

General Workers’ Union [1973] AC 15 at 108-109, wilful breach 

is not the same as “contumacious or insulting behaviour or 

interference with the administration of justice”. The 

seriousness of contumacious conduct will also depend upon 

whether the disobedience was constituted by private resistance 

or public defiance. ” [Emphasis ours]    

   

47. We have also examined the English authority of Phonographic Performance Limited v. 

Fletcher (above) cited by Counsel for PPLL, which involved an application for Fletcher’s 

committal to prison for breach of a court order made in civil proceedings for copyright 

infringement in which Fletcher had been expressly prohibited from playing or authorizing the 

playing in public of sound recordings within the company’s repertoire.  

48. Having first satisfied himself that Fletcher had admitted breaching the injunction and was not 

resisting the application for his committal, Arnold J then embarked on hearing what was 

clearly a distinct sentencing phase of the committal proceedings.  

49. Between paragraphs 10 through 13 of his sentencing judgment, Arnold J (in a manner 

analogous to the approach employed by a sentencing judge in criminal proceedings) took into 

account the mitigating factors personal to Fletcher which were set out in a draft affidavit 

before him. The mitigating factors which the judge considered included, the fact that Fletcher 

as the contemnor was suffering from cancer for which he had been receiving regular 

chemotherapy and the further fact that he had also been suffering from anxiety and 
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depression. Arnold J clearly indicated that he had taken these and other matters personal to 

Fletcher into account. 

50. Turning next to the nature of the breach and the seriousness of Fletcher’s conduct, Arnold J 

noted that while the breach of the injunction had occurred on a single date and the matter was 

consequently not one of repeated or prolonged contempts, Fletcher had, it seems, a sorry 

history of failing to obtain a proper licence or to adhere to promises made to the company to 

pay licence fees. In those circumstances, the judge found that the contempt was not 

accidental or inadvertent, but a deliberate and knowing infringement of the company’s rights. 

Based on those findings, Arnold J clearly stated that Fletcher’s conduct had passed the 

threshold for the imposition of a custodial sentence. Balancing the mitigating factors with the 

seriousness of the conduct which constituted the contempt, the judge considered that the 

imposition of an immediate custodial sentence was inappropriate and suspended it for a 

period of 12 months on condition that Fletcher did not infringe the company’s rights again. 

51. The use of this approach in those situations where a judge is exercising the discretion 

whether, and to what extent a contemnor is to be committed to prison for contempt of court 

in connection with civil proceedings may also be discerned in numerous authorities in 

England, The Bahamas and throughout the Commonwealth. We are satisfied that the 

following authorities exemplify of the required approach: namely: Crystalmews Ltd v. 

Metterick and others [2006] EWHC 3087 (Ch); Aspect Capital Limited v. Hugh 

Christensen [2010] EWHC 744 (Ch); The Queen v. The Rt. Hon. Perry Christie and 

others; ex parte Coalition to Protect Clifton Bay [2017] 1 BHS J. No. 127; and the cases 

of Vaysman and Fletcher to which reference was made earlier.   

52. In Crystalmews, both respondents were each committed to prison for 8 weeks for “serious 

contumacious” flouting of the courts orders. However, due to a number of mitigating factors 

which the court expressly accepted in respect of one of the respondents, Collins J exercised 

his discretion to suspend the committal order in respect of that respondent for a period to be 

determined by him on which the court invited further argument. 

53. Again, in the Aspect Capital case, Lewison J reviewed, inter alia, the seriousness of six acts 

of contempt all of which Christenson had admitted, the impact of the acts both on his 

employer, Aspect Capital Ltd, as well as on the administration of justice, together with 

Christensen’s apology to the court and the positive evidence adduced of his good character. 

In his well-reasoned sentencing judgment, the judge concluded that the contempts were “so 

serious” that only a prison sentence was justified. He committed Christensen to prison for 3 

months, but suspended the order for a period of 18 months being satisfied, inter alia, that the 

coercive force of a suspended sentence might encourage him to future compliance. 

54. Returning to Vaysman, the Australian Federal Court set aside an 18 month sentence of 

imprisonment for contempt and released Vaysman from custody on the basis that while his 
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conduct was wilful, the Court was not satisfied that the primary judge had considered 

whether no sentence other than imprisonment was appropriate.  

55. Vaysman was the sole director and shareholder of a number of Australian footwear 

companies against whom the Deckers Outdoor Corporation Inc (“Deckers”), an American 

Corporation, had obtained an interim trademark infringement order restraining Vaysman, the 

companies and other directors, inter alia, from importing, exporting, manufacturing or 

dealing with certain enjoined products.  Following the grant of the injunction, Deckers 

instituted contempt proceedings against Vaysman and the other defendants alleging 

numerous breaches of the injunction which were identified as charges on a Statement of 

Charge.    

56. After finding him guilty of contempt in respect of 10 of the charges, the judge sentenced 

Vaysman to various periods of imprisonment in respect of each charge, the sentences ranging 

in length between one month and 18 months. The judge ordered that he serve a period of 

imprisonment of 6 months in any event and suspended the balance of the remaining sentence 

for a period of 2 years on condition that he refrained from further breaches of the injunction 

during the period. The judge thereupon issued a warrant committing Vaysman to prison for 6 

months and ordered him to pay Deckers’ costs of the proceedings on a solicitor-client basis.    

57. After analysing the primary judge’s sentencing decision, Gray J wrote: 

“54…..In any sentencing process, imprisonment is to be 

regarded as the penalty of last resort. Any period of 

deprivation of liberty is a drastic imposition on anyone. The 

value the law places on liberty is very high. It is incumbent on 

a sentencing judge to determine first whether any alternative 

to imprisonment would be appropriate. That step was not 

taken in the present case…It is always possible, and sometimes 

appropriate, to impose a fine with a term of imprisonment in 

default of payment of it…Before settling on imprisonment, the 

primary judge ought to have directed his attention to whether 

some other form of punishment was appropriate for some, or 

all, of the charges.” [Emphasis Ours] 

58.  These authorities all reinforce our view firstly, that the process which the learned judge 

employed in sentencing Fleck following the finding of contempt was indeed flawed and 

unfair to Fleck as Mr. Gray contends. Quite simply, there was no distinct sentencing phase. 

Fleck was obviously not present on 3 July, 2019; his counsel on record, Mr. Mario Gray, had 

sought leave to withdraw which was refused. Mr. Gray had no instructions and was only 

present because the judge had requested him to remain. After finding Fleck in breach of the 

Judgment Order, the judge then failed to give the contemnor the opportunity to file an 
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affidavit which would have placed information personal to him before the court for purposes 

of his sentence. Nor did the judge even invite submissions from Mr. Gray on Fleck’s behalf 

in possible mitigation of sentence. It was obvious that apart from the two affidavits 

containing Fleck’s explanation for entering the runway as a passenger on Frenchie Lasseign’s 

aircraft, there was no other information personal to Fleck on which the sentencing process 

could fairly proceed. 

59. Secondly, not only was the sentencing process unfair to Fleck as we have just indicated, but 

the judge’s sentencing judgment itself failed to convince us that imprisonment was the only 

option.  

60. Although the judge’s objective was (as he clearly stated) to ensure that no further breach of 

the injunction by Fleck occurred, he failed to analyse (as required) the aggravating factors of 

Fleck’s conduct which had satisfied him that the threshold for committal had been reached. 

In this regard, the mere fact that a previous breach had occurred did not necessarily mean that 

imprisonment was the only option. Nor did he consider for example, the possibility of 

increasing the level of the fine which he had imposed on the last occasion. Nor did the judge 

consider the option available to him under O.52 r. 6 of suspending the committal order for a 

further period (as was ordered in the cases of Aspect Capital and Crystalmews) on 

condition that further breaches of the Judgment Order did not occur.      

61. In the end, we are completely satisfied that in granting the committal order, the learned judge 

not only acted unfairly to Fleck, but erroneously assumed that immediate committal to prison 

was the only means of ensuring that Fleck would not commit another breach. This was 

patently wrong and the committal order in this case cannot stand. 

62. For all the foregoing reasons, the appeal is allowed on grounds 5 and 6. We consequently, 

quash the 6 week period of committal which the judge imposed. Ordinarily, we would have 

remitted the matter of the appropriate punishment to be imposed to the learned judge. 

However, given the circumstances, and in accordance with our general powers under the 

Court of Appeal Rules, 2005, Fleck is ordered to file an affidavit setting out any factors 

personal to him which he wishes this Court to consider in mitigation of his sentence. The 

affidavit is to be filed and served on or before 23 April, 2020, failing which the Court will 

proceed to sentence him. Written submissions on sentence are invited on or before 14 May, 

2020.           

63. Ground 7: This ground attacked the costs order made in the court below whereby Fleck was 

ordered to pay PPLL’s costs on an indemnity basis. In his oral Ruling the learned judge 

stated: 

“The Court also orders, having regard to the history of this matter 

and, in the Court’s view, disrespect shown by the first defendant, not 
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only to the Court but in respect to the Laws of The Bahamas, that this 

is a matter in which he will be ordered to pay costs to the plaintiff on 

an indemnity basis.” 

64. Notwithstanding the judge’s observations, Counsel for Fleck submitted, inter alia, that the 

learned judge’s order was unreasonable and that the learned judge failed to identify anything 

in Fleck’s conduct or behaviour which took the proceedings out of the norm in a way which 

would justify the imposition of costs on the indemnity basis. He relied the English High 

Court decision of Noorani v. Calver (No 2/Costs) EWHC (Q.B.) 592, particularly the 

extract at paragraph 9 where Coulson J, examined a number of cases where costs on the 

indemnity basis was considered appropriate given the extreme conduct of the paying party.  

65. For his part, Counsel for PPLL submitted that although costs are ultimately always in the 

court’s discretion, indemnity costs are often appropriate in contempt proceedings. Counsel 

for PPLL placed reliance on the following cases: Lau Yee Ching v. Wong Tak Kwong 

[2006] HKCU 480; Bacon v. Jones Communications Limited [2018] 1 BHS. No. 51; 

Deputy Commissioner of Taxation v. Gashi [2011] VSC 448; and E.M.I. Records v. 

Cameron Wallace Ltd [1983] Ch. 59.  

66. Having considered the matter along with the judge’s findings (extracted earlier) we are not 

prepared to interfere with the exercise of his undoubted discretion in relation to the award of 

costs.   

67. By statute (section 30 of the Supreme Court Act, Ch. 53.) the learned judge had “full power 

to determine by whom and to what extent” the costs of and incidental to the proceedings 

were to be paid.            

68. In awarding costs to PPLL on the indemnity basis, the learned judge clearly determined that 

he would not make the more usual order for costs on the “party and party” basis which 

would have entitled PPLL as the receiving party to recover “all such costs as were 

necessary or proper for the attainment of justice or for enforcing or defending the 

rights of the party whose costs are being taxed”. See generally O. 59 r. 26(2). 

69. Instead, in the exercise of his absolute discretion he decided (as he could) to make “some 

other order”, and awarded PPLL costs “on an indemnity basis”. Admittedly, the terminology 

of costs “on an indemnity basis” is not expressly found in our Rules. However, as Sir Robert 

Megarry V.-C., observed in E.M.I. Records, notwithstanding that the terminology did not 

appear under the former English Rules, the practice of making such awards became 

commonplace in England before 1960 and had more or less been equated with orders for 

costs as between solicitor and own client.   
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70. The practice of ordering costs on the indemnity (i.e. attorney and own client) basis is also 

well entrenched in this jurisdiction. In Levine v. Callenders & Co et al [1998] BHS J. No. 

75 p. 4, Sawyer CJ., made the following observation with which we agree: 

“While I accept the general principle that the conduct of a 

party, in some cases, will justify an award of costs on an 

indemnity or solicitor and client basis, in my judgment conduct 

which would justify such an order would have to be egregious 

– for example, a breach of an undertaking by a party (as in the 

case of a Mareva injunction mentioned earlier- which is itself a 

specie of contempt) and contumacious contempt of court. A 

failure to comply with the rules of pleading is not, in my 

judgment, in and of itself, a reason to award costs on an 

indemnity basis.” [Emphasis ours] 

71. It is accepted that such an award essentially means that the losing party is to pay the full 

amount of all costs which the receiving party is contractually liable to pay to his counsel 

except any which have been unreasonably incurred or are of an unreasonable amount. See 

per Sir Robert Megarry V.-C., at pages 64-65 and 74 of E.M.I. Records (above). Also see 

Morgan v. Carmarthan Corpn [1957] Ch 455. In short, Fleck must indemnify PPLL for 

the full amount of all reasonable costs which it is liable to pay to its attorneys for vindicating 

its rights in the second committal proceedings.  

72. In summary, in his absolute discretion the learned judge was entitled to depart from making 

an award for costs on the more usual “party and party” basis and to make another order 

within the contemplation of the Rules. In his oral Ruling, he awarded costs on the “indemnity 

basis” and clearly set out the reasons why (in his view) such an order was warranted. He 

took into account Fleck’s conduct over the history of the proceedings in which he had been 

lawfully ordered not to enter upon the Runway and the fact that he had been found to have 

breached the injunction on two subsequent occasions. The judge was also entitled to take into 

account as a further instance of Fleck’s unreasonable conduct, the fact that he had further 

disrespected the Court by failing to appear in Court (without excuse) despite the judge’s 

express warning issued to Fleck via his counsel on 25 April, 2019.     

73. Ground 7 had no merit and is also dismissed.  

Disposition and Order: 

74. The appeal is allowed in part. Grounds 1, 2, 3, 4 and 7 are dismissed. The judge’s finding of 

contempt together with his award of costs to the Respondent on the indemnity basis are 

accordingly affirmed.            
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75. The appeal is, however, allowed on grounds 5 and 6. Consequently, the 6 week sentence of 

imprisonment for the contempt is quashed as, for the reasons earlier stated, it was wrong in 

principle and unreasonably harsh. Ordinarily, we would have remitted the matter of the 

appropriate punishment to be imposed to the learned judge. However, in accordance with our 

general powers under the Court of Appeal Rules, 2005, Fleck is ordered to file an affidavit 

setting out any factors personal to him which he wishes this Court to consider in mitigation 

of his sentence. In light of the current Covid-19 Emergency Orders the affidavit is to be filed 

and served on or before 23 April 2020, to the Registrar via email at 

submissions@courtofappeal.org.bs failing which the Court will proceed to sentence him. 

Written submissions on sentence are invited on or before 14 May 2020, to the Registrar via 

email at submissions@courtofappeal.org.bs. A written decision on sentence will issue as 

soon as possible thereafter. 

76. The Appellant has only succeeded on 2 of his 7 grounds of appeal. While the usual order is 

that costs follow the event, we do not consider that as a contemnor, the Appellant is well 

placed to seek an award from this Court for the payment of his own costs of the appeal. The 

appropriate order, however, is that the Appellant shall pay two-thirds of the Respondent’s 

costs of the appeal on the party and party basis, to be taxed, if not agreed. 
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