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Civil Appeal – Application for an extension of time- Costs - Judicial Discretion 

 

In February 2019, a Ruling was issued by Winder J on the intended appellant’s Summons filed in 

May 2017 where the learned judge set aside the Writs of Subpoena issued by the intended 

respondent in March 2017. The learned judge proposed to fix the costs of the set-aside 

application and in so doing, invited the parties to provide submissions on the amount of costs to 

be fixed.  The appellant filed his Bill of Costs for the total amount of $335,406.48. In April 2019, 

the learned judge gave his Ruling fixing the costs awarded to the intended respondent for the 

gross sum of $40,750.  The appellant seeks to appeal this ruling and presents an application to 

extend the time within which to appeal that decision. 
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Held: Application for extension of time denied. 

 

This application for an extension of time is based on an appeal from the exercise of the judge’s 

discretion. What the intended appellant was asking the judge to do was to conduct a mini 

taxation. But the law is clear. The exercise of the judge’s discretion in fixing a lump sum should 

be a broad one and it is not a process similar to that involving taxation. The judge having 

conducted the hearing is in a better position than any taxing master to assess what are the 

reasonable costs that the intended respondent as the unsuccessful party should be required to pay 

to the intended appellant. The judge was clearly of the view that this was a rather simple 

application that did not require the intended appellant to incur such enormous costs and certainly 

that the amount sought was unreasonable to require the intended respondent to pay. The court is 

not obliged to require the intended respondent to pay those charges if considers the charges to be 

unreasonable. There is no basis to interfere with the exercise of that broad discretion. 

 

 

Alexander Williams v. Regina SCCrApp No. 155 of 2016  considered 

 

Chefflick Ltd V JDM Associates et al [1989] 22 Con LR 51   considered  

 

Leary v Leary (1987) 1 WLR 72  considered 

 

McAteer v Devine and others [2016] NICA 46  considered 

 

Palata Investments Lt v Burt & Sinfield Ltd [1985] 1 W.L.R. 109  applied 

 

Taaffe v Judge McMahon [2011] IEHC 408  applied 

 

Wilmott v Barber (1881) 17 Ch.D. 772  considered 
 

 

 

 

JUDGMENT 
 

 

 

Judgment delivered by the Honourable Sir Michael Barnett, President  

 

1. This is an application for an extension of time within which to appeal a decision by 

Winder J fixing the costs payable to the intended appellant on a successful application by 

him to set aside subpoenas issued by the intended respondent against the intended 

appellant’s bankers. 
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2. Winder J fixed the sum payable to the intended appellant in the sum of $40,000.00 plus 

$750.00 for disbursements. The intended appellant is dissatisfied with the sum fixed by 

the court. 

 

3. In a Ruling dated 12
 
 February, 2019 Winder J set aside two subpoenas issued on behalf 

of the intended respondent and directed at RBC Royal Bank (Bahamas)Limited  and 

CIBC First Caribbean Limited. The action below was an action by the intended 

respondent against the intended appellant. 

 

4. In that decision which set aside the two subpoenas, Winder J said: 

16 I see no basis why costs ought not follow the event. I accept 

that the defendant threw the "kitchen sink" at the plaintiff in 

what really was a simple application. The plaintiff nonetheless 

responded in kind with affidavits and authorities when it was 

far more appropriate to have conceded what was, in my view, a 

clearly unsustainable defence of the subpoenas. This could 

have been and ought to have been done at a very early stage. In 

the circumstances therefore, I order that the plaintiff shall pay 

the defendant's costs. I propose to fix these costs.   

  

5. No objection was made by either party to the decision ordering the intended respondent 

to pay the intended appellant’s cost nor to the decision of the judge to fix the costs 

himself as opposed to ordering that the costs be taxed if not agreed. 

 

6. Following that Ruling, the parties were invited to “provide submission on the amount of 

the costs, so as to get a fair and reasonable view of the amount of work said to have been 

done on the [intended appellants] behalf”. 

 

7. Both parties provided submissions and in the intended appellant’s submission he 

provided a draft bill of costs in the amount of $308,316.50 which the judge described as 

an “incredible amount”. There is no suggestion that the intended appellant laid over 

actual bills tendered by his lawyers to him for work done for which he was paid. Perhaps 

this was because the bills cover work done which did not relate specifically to the 

applications to set aside the subpoenas. 

 

8. In a written ruling delivered on 18 April 2019 the judge fixed the intended appellant’s 

cost payable by the intended respondent at $40,000.00 plus $750.00 disbursements. 
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9. The intended appellant sought leave to appeal the decision of Winder J on the 2 May 

2019, but that application for leave to appeal the order fixing costs at $40,000.00 was not 

heard and determined until 12
 
November 2019 when leave to appeal was granted by 

Winder. As the time for appealing to this court had now expired the intended appellant 

has sought leave of the court for an extension of time to appeal that decision of Winder J. 

 

10. The summons for an extension of time was filed on the 25
 
November 2019.  

 

11. The relevant considerations in an application for an extension of time are settled.  

 

12. In Alexander Williams v. Regina SCCrApp No. 155 of 2016, Allen, P wrote at 

paragraph 11: 

 

“11. The power to grant an extension of time within which to 

appeal to the Court of Appeal is given by rule 9 of the Court of 

Appeal Rules 2005. It is settled that in exercising its discretion 

to extend time, the Court considers four factors:  the length of 

the delay; the reasons for the delay; the prospect of success of 

the intended appeal; and the prejudice, if any, to the 

respondent.” 

 

13. I have considered the length of time and the reasons for the delay. I would not refuse to 

grant an extension of time based on those factors. The intended appellant required the 

leave of the court below to appeal the order of the 12 April 2019 and he made that 

application for leave timeously. Although that application was not pursued with alacrity 

no application was made by the intended respondent to strike in out for want of 

prosecution and leave was granted on the 12 November 2019 with no opposition from the 

intended respondent as stated in paragraph 4 of the second affidavit of Lentheria Culmer 

sworn in support of the application for an extension of time. The intended appellant made 

the application to this court for an extension of time 13 days later.  

 

14. Moreover, I am not satisfied that the intended respondent has been prejudiced in any 

material way by the delay in appealing the Ruling fixing the costs at $40,000.00. There is 

no evidence that the sum was in fact paid by the intended respondent and the matter 

treated by it as closed.  

 

15. The litigation in the court below is ongoing and the delay in appealing the costs ruling on 

the issue of the subpoenas did not prevent the litigation from continuing in the normal 

course of civil litigation. 

 

16. In the affidavit in opposition to the application to extend time, Nia Rolle, on behalf of the 

intended respondent said in paragraph 18 of her affidavit: 
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“18.  With respect to paragraph 10 of the Culmer Affidavit, 

while it is alleged that there has been no prejudice caused to 

BPGL in this instance this is not the case. Firstly, there is an 

inherent prejudice in any delay to pursue an appeal. The CAR 

of itself inherently contemplates that any appeal whether 

interlocutory or substantive will be pursued with due haste. 

Secondly, and relatedly, Counsel for BPGL recognizing the 

accepted need for haste made a number of efforts to spur on 

Counsel for the Intended Respondent expanding time and costs 

in this regard. Thirdly, at a certain point, it objectively 

appeared as though efforts to pursue the appeal had been 

abandoned which impacted upon the matter in which BPGL 

could legitimately consider and approach and consider its 

budget allocations.” 

17. In my view, this prejudice would not have caused me to refuse the application for the 

extension of time. 

 

18. The material issue in considering this application for an extension of time is the prospects 

of the appeal’s success if the extension is granted. 

 

19. In my view the proposed appeal has no realistic prospect of success. 

 

20. It must be recalled that the decision being challenged is not the decision to fix the costs 

but rather the amount of the costs fixed by the judge. 

 

21. As it is a rather short ruling, I set out the decision by Winder J fixing the cost in the 

amount of $40,000.00 in its entirety.  

“1. On 12 February 2019, following my decision to set aside 

subpoenas duces tecum issued in this action by the Registrar, I 

indicated my intention to fix the costs arising from the 

defendant’s Summons. I invited the parties to provide 

submissions on the amount of the costs, so as to get a fair and 

reasonable view of the amount of work said to have been done 

on the defendant’s behalf.  

2. In the past, I have remarked on the unfairness and 

inadequacies of the present system of determining reasonable 

amounts of costs in litigation.  
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For what its worth, I repeat it again, the present system of 

determining reasonable amounts of costs in litigation matters 

cry out for reform. 

The potential for cost orders in these massive sums against 

litigants in simple disputes must frighten litigants from 

pursuing their legal rights and could ultimately restrict access 

to justice. I readily accept that I cannot reform this system one 

case at a time and thereby discriminate against successful 

litigants with the misfortune of appearing before me. 

3. This case, however, demonstrates my concerns as to 

costs, fully. According to the draft bill submitted by the 

defendant, he asserts that he has incurred costs in the 

incredible amount of $309,316.50 and indicating that he would 

have utilized the services of six attorneys. This is a claim 

allegedly for $2,000,000 which has yet to reach trial. However, 

in support of two interlocutory costs applications, (one of 

which has been set aside) the defendant has advanced a 

combined cost incurred of $850,000. I repeat that the trial has 

yet to begin and pleadings have not been properly closed.  The 

plaintiff however is not all to innocent in this battle of the bill 

of costs. It filed a bill of costs, arising from attendance at Court 

and the review of a Summons, in the amount of $66,425.00 plus 

$9,000 for the estimated disbursements. That bill, as the file 

reveals, was eventually taxed in the region of $11,400. 

4. The award of costs are in the discretion of the Court 

and in accordance with Order 59 rule 9 of the Rules of the 

Supreme Court, such a discretion extends to the fixing of costs. 

According to Order 59 rule 9: 

9. (1) Subject to this Order, whereby or under these Rules or 

any order or direction of the Court costs are to be paid to any 

person, that person shall be entitled to his taxed costs. 

… 

(4) The Court in awarding costs to any person may direct that, 

instead of taxed costs, that person shall be entitled — (a) to a 

proportion specified in the direction of the taxed costs or to the  
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taxed costs from or up to a stage of the proceedings so 

specified; or (b) to a gross sum so specified in lieu of taxed 

costs. 

5. The Court’s discretion must be exercised not merely by 

looking at the work said to have been done by Counsel but also 

taking into account the reasonableness of incurring the of such 

costs. As the hearing judge, I am in a prime position to 

determine the reasonable level of costs to be awarded in what 

ought to have been a very simple interlocutory application. It is 

not, as seem to be suggested by the defendant, to be a means of 

indemnifying him, I did not order costs on an indemnity basis.  

6. In my decision, on setting aside the subpoenas, I 

indicated that this was a relatively simple application where 

the defendant threw the kitchen sink behind his application. I 

also decried the position of the plaintiff in continuing to pursue 

a hopeless defence of its position. A litigant can engage infinite 

man-hours in researching and expending legal talent on a 

matter however it is only such work that is reasonably capable 

of being incurred which an unsuccessful party ought to have to 

bear. 

7. The matter was not certified fit for any amount of 

counsel and I would be hard-pressed to certify that it was fit 

for more than 2 counsel. The employing of six lawyers, each 

coming up to speed on this dispute is unreasonable. This was a 

simple application to set aside subpoenas which, in my view, 

were ex facie irregular. Junior counsel, Ms. Cargill was more 

than able to argue herself without assistance.  

8. In assessing the reasonableness of the costs, I have 

taken into account the time spent before me, the work 

reasonably to have been expended, the seniority of counsel and 

the importance of the matter to the client. Having looked at the 

work in the round, I will fix the reasonable professional 

charges in this matter, at $40,000 and disbursements of 

$750.00.” 

22. I bear in mind that this is an appeal from the exercise of a judge’s discretion.  A court of 

appeal will not interfere with the exercise of that discretion unless it can be shown that  
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the judge took into account a matter or matters that he ought not to have taken into 

account or did not take into account matters that he should have taken into account or that 

the decision is plainly wrong. 

 

23. It is settled law that the court has a wide discretion as to costs.  Section 30 of the Supreme 

Court Act provides: 

30. (1) Subject to this or any other Act and to rules of court, 

the costs of and incidental to all proceedings in the Court, 

including the administration of estates and trusts, shall be in 

the discretion of the Court or judge and the Court or judge 

shall have full power to determine by whom and to what extent 

the costs are to be paid. 

24. Order 59 Rule 2 of The Rules of The Supreme Court provides: 

(2) The costs of and incidental to proceedings in the Supreme 

Court shall be in the discretion of the Court and that Court 

shall have full power to determine by whom and to what extent 

the costs are to be paid, and such powers and discretion shall 

be exercised subject to and in accordance with this order 

25. These provisions give the court a wide discretion as to whether the costs are payable by 

one party to another; the amount of those costs; and when they are to be paid. This is 

specifically set out in the English Civil Procedure Rules Rule 44, but in my judgment 

represent the law as expressed in the Supreme Court Act and the Rules of The Supreme 

Court. 

 

26. As far back as Wilmott v Barber (1881) 17 Ch.D. 772 Jessell MR said: 

'The judge has a large discretion as to costs. He may make the 

defendant pay the costs of some of the issues in which he failed, 

although he may have succeeded on the whole action. Or he 

may say that both parties are wrong, but that he could not 

apportion the blame in a definite proportion, and therefore 

would dismiss the claim without costs. Or he might say that the 

plaintiff should have half the costs of the action, or some other 

aliquot part. 
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 Or he may follow the course which I sometimes adopt, and I 

generally find that the parties are grateful to me for doing so, 

namely, fix a definite sum for one party to pay to the other, so 

as to avoid the expense of taxation, taking care in doing so to 

fix a smaller sum than the party would have to pay if the costs 

were taxed. [Emphasis Added] 

27. The judge has a wide power to fix a definite sum that one party pays the other party 

instead of ordering costs to be taxed.  

 

28. This is provided for in Order 59 Rule 9 which states: 

9. (1) Subject to this Order, where by or under these Rules or 

any order or direction of the Court costs are to be paid to any 

person, that person shall be entitled to his taxed costs. 

(4) The Court in awarding costs to any person may direct that, 

instead of taxed costs, that person shall be entitled — 

 (b) to a gross sum so specified in lieu of taxed costs.  

[Emphasis Added] 

29. The issue is how does the court go about fixing that sum? 

 

30. In McAteer v Devine [2016] NICA 46, the Court of Appeal of Northern Ireland had to 

consider an appeal from the exercise by a trial judge of his power to fix cost under the 

Irish Rule similar to our Order 59 Rule 9. After considering various authorities, including 

the decision in Leary v Leary (1987) 1 WLR 72 and the other authorities referred to in 

the intended appellant’s skeleton submissions and relied upon by the intended appellant 

in this application, the court said:   

[27] The principles which we have distilled are as follows: 

(i)  The purpose of the rule is to avoid expense, delay and 

aggravation involving a protracted litigation arising out of 

taxation. Such an aim would be achieved especially, though not 

exclusively, in complex cases. 

(ii)  The discretion vested in the judge is not subject to any 

formal restriction. 

(iii)  The order does not envisage any process similar to that 

involving taxation. The approach should be a broad one. A 

judge is not obliged to receive evidence on oath or anything 
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more than some evidence as to the estimated costs before 

making such an order. 

(iv)  Although the discretion is unlimited, it must be exercised 

in a judicial manner. An example of acting in an unjudicial 

manner would include eg “clutching a figure out of the air 

without any indication as to the estimated costs”. 

(v)  The court will only interfere with the exercise of the 

discretion by the trial judge if he/she has erred or was plainly 

wrong. 

[Emphasis Added] 

 

31. I have reviewed the proposed grounds of appeal as well as the judge’s ruling.  

 

32. I am not satisfied that there is any basis upon which we could properly interfere with the 

judge’s exercise of his discretion. 

 

33. The intended appellant suggests that the judge was wrong when he held that there were 

six attorneys who “had to come up to speed on this dispute”. It was argued that there was 

no basis in the bill of cost for the judge to come to that view. There is no doubt that the 

bill reflected the work of six lawyers. Indeed, the draft bill itself states: 

 

“William Downey was represented by Ms. Metta MacMillian-

Hughes (MMH) (called to the Bahamas Bar in July, 1986) 

Whose fees were charged $750.00 per hour, per diem 

&7,500.00, Ms. Chizelle Cargill (CFC) ( called to the Bahamas 

Bar in November, 2012) whose fees were charged $370.00 per 

hour, per diem $3,750.00, Ra’Monne Gardiner (RDG) ( called 

to the Bahamas Bar in October, 2015) whose fees were charged 

at $275.00 per hour, per diem $2,750.00, by Ms. D’Andra 

Johnson (DAJ) 9 called to the Bahamas Bar in October, 2016 

whose fees were charged at $250.00 per hour, per diem 

$2,500.00, by McFalloughn  Bowleg (MB) ( called to the 

Bahamas Bar in October, 2018) whose fees were charged at 

$250.00 per hour, per diem $2,500.00 and Phillsea Bethel (PB) 

(called to the Bahamas Bar in April, 2018) whose fees were 

charged at $250.00per hour, per diem $2,500.00 

respectively.….. 

 

34. In my judgment the criticism of the judge that he was wrong to have come to the 

conclusion that the six lawyers must have been significantly involved in the work is 

unwarranted. Having regard to the size of the bill that inference is understandable. 
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35. Counsel also complained that the judge was wrong when he said that the claim was for $2 

million, as the statement of claim was subsequently amended to claim almost $20 

million. The fact is that at the time of the applications to set aside the subpoenas the claim 

was for $2 million and this complaint is meritless. 

 

36. I accept that an application for an extension of time should not be used as the appeal 

itself. However, the intended appellant must demonstrate that the judge’s exercise of his 

unlimited discretion was not done judicially. The court will not grant an extension of time 

to pursue a hopeless appeal. The appeal must have a realistic prospect of success. As 

Ackner LJ said in Palata Investments Lt v Burt & Sinfield Ltd [1985] 1 W.L.R. 109: 

 

“We wish to emphasise that the discretion which fell to be 

exercised is unfettered, and should be exercised flexibly with 

regard to the facts of the particular case. No doubt in some 

cases it may be material to have regard to the merits of the 

appeal, because it may be wrong, and indeed an unkindness to 

the appellant himself, to extend his time for appealing, after he 

has allowed the time to elapse, to enable him to pursue a 

hopeless appeal.” 

 

37. In my view, what the intended appellant was asking the judge to do was to conduct a mini 

taxation. But the law is clear. The exercise of the judge’s discretion in fixing a lump sum 

should be a broad one and is not a process similar to that involving taxation. This point 

was made in Leary v Leary and repeated by HH Judge Fox Andrews QC in Chefflick 

Ltd V JDM Associates et al [1989] 22 Con LR 51 when in considering the equivalent 

English Rule he said: 

“It seems to me that on a proper discharge of my task I have to 

approach the matter on a very broad basis and to the extent if 

at all I consider charges are extravagant or hours are excessive 

then that should be reflected in the gross sum I order but 

without any necessity on my part to explain the process I have 

followed. 

38. The judge having conducted the hearing was in a better position that any taxing master to 

assess what are the reasonable costs that the intended respondent as the unsuccessful 

party should be required to pay to the intended appellant. The judge was clearly of the 

view that this was a rather simple application that did not require the intended appellant 

to incur such enormous costs and certainly that the amount sought was unreasonable to 

require the intended respondent to pay.  

 

39. I adopt the views of Kearns P in Taaffe v Judge McMahon [2011] IEHC 408 where, in 

considering the Irish equivalent to Order 59 Rule 4, he said: 
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Order 99(5)(2)(a) clearly contemplates that judges have power 

to measure costs. A reluctance or failure on the part of judges 

to exercise that jurisdiction, notably in the present 

circumstances of financial crisis in this country could in my 

view be regarded as a failure to exercise judicial responsibility. 

Far from being unqualified to perform this role, most judges, 

in simple and straightforward cases such as this, are well 

capable, both from their own experience as practitioners and 

from their experience on the bench, of making an appropriate 

assessment. Indeed, exposed as they are to the current realities 

of financial hardship experienced by so many litigants 

appearing in front of them in court, it may well be that a judge 

in 2011 is better equipped than most to estimate what is fair 

and reasonable in a simple and uncomplicated case.  

(Emphasis mine) 

 

40. In my view the judge’s ruling was a patently reasonable exercise of his discretion and 

that the decision in that ruling is not plainly wrong.  

 

41. I accept what was said in Leary v Leary where the court said: 

The unlimited discretion given by Ord 62, r 9 must be 

exercised in a judicial manner. How the powers are to be used 

varies widely from case to case and each case must be 

considered on its own merits. It is easy to envisage cases where 

a judge could be said to have acted unjudicially: e.g. by 

clutching a figure out of the air without having any indication 

as to the estimated costs; receiving such an estimate without 

the details being made available to the other side; or refusing a 

request to hear submissions on such a schedule if the party 

against whom the order is to be made makes, on reasonable 

grounds, an application to be heard.  

42. The sum in this case was not plucked out of the air. It was arrived at after considering the 

nature of the application to set aside the subpoenas, receiving submissions and reviewing 

the draft bill of costs of the intended appellant. There was nothing injudicious in that 

exercise.  

 

43. The sentiments expressed by the judge at the beginning of his ruling have much merit.  

Whilst the intended appellant may well be prepared to pay his attorneys the charges they 

have imposed, the court is not obliged to require the intended respondent to pay those 

charges if considers the charges to be unreasonable. 
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44.  The judge who had full carriage of the matter determined “what a fair and reasonable 

sum” the intended respondent should be required to pay. There is no basis to interfere 

with the exercise of that broad discretion.  As such, the proposed appeal has no realistic 

prospect of success.  

 

 

45. I would refuse the application for an extension of time. 

 

 

 

 

 

 The Honourable Sir Michael Barnett, P 

 

 

 

46.  I agree. 

 

 

                                                        The Honourable Mr. Justice Isaacs, JA 

 

 

 

 

47.  I also agree. 

 

          The Honourable Mr. Justice Jones, JA 
 

 

 

 


