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Criminal appeal – Murder – Armed robbery – Defendant absconding after prosecution closes its 

case – Confession statement – Record of interview – Unrecorded period of absence while in 

police custody – Alternate verdict of manslaughter not left for the consideration of the jury - 

Sections 20 & 178 of the Evidence Act  

 

On the 27
th

 November, 2008 M & R Food Store in Abaco was robbed by two gunmen; the 

store’s cashier was killed in the course of the armed robbery. During the investigation into the 

two offences the appellant, and others, were arrested and questioned by the police. It was 

alleged, by the prosecution, that during the course of the questioning the appellant confessed to 
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the crimes. As such, during the trial, the Crown sought to have the confession admitted, but the 

appellant objected to its admission on the basis that it had been obtained through oppression. The 

oppression alleged was his being beaten with a piece of 2x4, being suffocated with a plastic bag, 

being tased and watching the police beating another, McPhee (who eventually became his co-

accused). He also alleged that he was denied an opportunity to contact his attorney prior to the 

signing of the record of interview and the statement. The trial judge held a voir dire but, 

ultimately, the statement was admitted into evidence. The contents of the record of interview and 

the statement disclosed an admission by the appellant that he and McPhee robbed the store and 

an admission that it was McPhee, not him, that shot the deceased. 

The appellant, who absconded after the close of the prosecution’s case, now appeals his 

conviction on the basis that the judge erred by admitting the statement, and by not leaving the 

alternative verdict of manslaughter to the jury.  

Held: appeal against conviction and sentence for the offence of murder allowed; conviction and 

sentence quashed; case remitted to the Supreme Court for retrial with reference to the offence of 

murder. Conviction and sentence relative to the offence of armed robbery are affirmed.  

Counsel submitted that the appellant’s record of interview and confession statement ought to 

have been excluded by the learned trial judge as they were unreliable and/or unfairly obtained. 

He further submits that without the appellant’s confession there is no other evidence against the 

appellant which is capable of supporting a conviction. Counsel for the respondent submits that 

on a voir dire the judge was the trier of the case and was entitled to find the facts based on what 

he believed to be true. The Court is of the view that as the trial judge saw and heard the 

witnesses on the voir dire it was for him to make a decision as to what he believed to be the truth. 

It was a matter for the judge to decide who he should believe. He clearly stated that he did not 

believe the appellant and preferred to accept the evidence of the authorities. 

Counsel for the appellant submitted that on the evidence it was possible for the jury to find that 

the gun carried by the appellant’s co-accused went off during the struggle with the deceased and 

that there was no intention to kill. He says that without the requisite intent to kill a verdict of 

manslaughter should have been left for the jury to consider. On the evidence it clearly was 

possible for the jury to find that the actual shooting took place during the struggle which the 

appellant’s co-accused claimed took place. If they were to take that view of the evidence then a 

verdict of manslaughter would have been appropriate. They could also have refused to believe 

that there was a struggle or even take the view that the deceased was struggling in an attempt to 

avoid being shot in which case a murder verdict would be appropriate. However, the final 

decision should have been left up to the jury. Therefore, the learned judge fell into error in not 

leaving the alternative verdict of manslaughter to the jury. 

 

 

Delancy v The Attorney General SCCrimApp No. 19 of 2012 mentioned 

Flannery v Halifax Estate Agencies Ltd (2000) 1 W.L.R.377 applied 

Jerome Bethell v Regina SCCrimApp. No. 19 of 2013 mentioned 

Reid v R (1978) 27 WIR 254 applied 
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Shavargo McPhee v The Queen [2016] UKPC 29 considered 

Von Starck v. The Queen (Jamaica) [2000] UKPC 5 applied 

 

 

 

 

 

 

 

 

J U D G M E N T 

 

 

Judgment delivered by the Honourable Mr. Justice Evans, JA (Actg.):       

 

INTRODUCTION: 

 

1. The appellant was charged and convicted of the offences of murder and armed robbery in the 

Supreme Court in Freeport, Grand Bahama in his absence on the 25
th

 May, 2011. Due to the 

fact that he absconded after the prosecution closed its case he was not sentenced until the 11
th

 

December, 2014; at that time he was sentenced to life imprisonment for the offence of 

murder and 8 years’ imprisonment for the offence of armed robbery.   

 

2. The particulars of the case against the appellant were firstly, that on Thursday, 27th 

November, 2008 at Marsh Harbour, Abaco he, being concerned with others, murdered Dion 

Brendon Strachan and secondly, while being armed with offensive instruments, to wit, 

firearms, robbed Dion Brendon Strachan of cash, the property of M & R Food Store. 

 

3. The appellant filed a Criminal Form 1 to appeal against conviction or sentence on the 23
rd

 

May, 2016 which was out of time so an application for extension of time within which to 

appeal was filed on the 2
nd

 May, 2017. On the 31
st
 October, 2017 this Court (differently 

constituted) granted the extension of time within which to appeal and, on the same date, 

granted the appellant leave to appeal on grounds 2 and 4 of his Amended Notice of Appeal 

filed on the 19
th

 May, 2017. Rather than validating that Notice the Court allowed Counsel 

seven days to file another amended Notice of Appeal. On the 3
rd

 November, 2917 the 

appellant filed his Second Amended Notice of Appeal which reflected the following grounds:  

 

“Ground 2: The Learned Trial Judge erred by admitting the 

Appellant’s confession statement into evidence after a voir dire 

was held and by failing to address whether the confession 

should be excluded by possible undisclosed interrogation prior 

to the Appellant’s formal interview. 

 

Ground 4: The Learned Trial Judge erred by not leaving the 

alternative verdict of manslaughter to the jury.” 
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4. We heard submissions in this matter on the 2
nd

 May, 2018 and reserved our decision to be 

delivered at a later date and we now do so. 

 

THE UNDISPUTED FACTS 

 

5. The robbery was carried out at a food store on Abaco by two men, each armed with a 

handgun, in the late afternoon of Thursday 27
th

 November, 2008. They demanded the 

contents of the till from the cashier. He did not co-operate and was chased from the shop into 

a rear storeroom where he was shot. The two gunmen escaped with the contents of the till, 

estimated by the storeowner at about $1,300. Later, with the help of an accomplice, 

Edgecombe, the police recovered two handguns, one 9mm and the other a .38. Four spent 

ammunition casings were found in the vicinity of the body in the storeroom. They were 

matched to the recovered guns; three came from the .38 and one from the 9mm. The 

deceased cashier had two gunshot wounds, apparently both sustained at close quarters. One 

was a graze across the right chest. The other, which was the cause of death, entered the left 

lower abdomen and traversed the body, exiting in the area of the right shoulder blade. 

 

THE CROWN’S CASE 

 

6. The prosecution’s case was that the two gunmen were the appellant and a friend Shavargo 

McPhee both of whom lived in Nassau and had apparently travelled to Abaco the day before 

the robbery. The two men were arrested together at the airport when about to leave for 

Nassau on the morning after the robbery (Friday 28
th

 November). The two of them were 

tried, initially, together with others said to have been implicated in the offence, one of whom 

was the accomplice witness by the name of Edgecombe.  

 

7. Edgecombe asserted that he had driven the two of them to and from the robbery, and had 

disposed of the guns and some clothing after it. He became a prosecution witness during the 

course of the trial and the Attorney General offered a nolle prosequi in his case. Two other 

defendants, Russell (“Timer”) and Mills, were not alleged to have been at the scene but were 

indicted on the basis of alleged complicity in the planning of the offence and/or of helping to 

transport and accommodate the two gunmen beforehand.  

 

8. The Crown abandoned the case against Mills during the trial. Russell was acquitted by the 

jury. The appellant absconded shortly before the end of the trial and was convicted in his 

absence.  Apart from the evidence of Edgecombe, the case against the appellant consisted of 

admissions contained in the written statement under caution said to have been made to the 

investigating police officers on the afternoon of the second day of their detention (Saturday 

29
th

 November).  

 

THE APPELLANT’S CASE 

 

9. At the trial the appellant’s case was that he confessed to the offences after being beaten with 

a piece of 2x4 wood, suffocated with a plastic bag and tased by police officers. A challenge 

to the admissibility of the confession was therefore taken and a voir dire ensued.  The case 

mounted for the appellant was that he had been tortured on both the first and second days of 
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detention. The appellant contended through counsel and in an unsworn statement from the 

dock that he was beaten and tased in an upstairs room of the police station. It was also 

alleged that Shavargo McPhee was beaten in front of the appellant. The case for the appellant 

at the voir dire was that these occurrences led him to confess. 

 

10. Once the appellant was remanded he complained to the prison doctor that he was 

experiencing chest pain stemming from police brutality and he was prescribed 600mg dosage 

of painkillers after he made the complaint of chest pain. Dr. Johnson, the prison doctor, gave 

evidence that although the appellant’s medical report indicated that there were no visible 

signs of abuse on the appellant’s person the fact that a plastic bag was placed over one’s head 

would be difficult to prove or disprove. 

 

11. The appellant also stated that he was denied opportunity to contact his attorney prior to the 

time the interview and statement were signed. He contended that this was a violation to his 

constitutional right under Article 19(2) of the Constitution of The Bahamas to instruct a legal 

representative of his own choice and to have private communication with him. 

 

12. The appellant elected not to support his allegations by sworn evidence in the voir dire, but 

made an unsworn statement from the dock. The principal police officers concerned gave 

evidence before the judge and were cross-examined. The judge rejected the account of torture 

on the facts, and allowed the statements to be admitted into evidence. 

 

13. In his record of interview the appellant admitted that he and McPhee robbed the store but he 

denied shooting the man. In his statement he also admitted robbing the deceased while armed 

with a Glock 40 but insisted that it was McPhee who ran behind the man, that is when he 

heard the shot and when he went in the back he found McPhee holding the man who was 

bleeding. When they left the man fell to the ground bleeding. 

 

14. I turn to consider the grounds of appeal. 

 

Ground 2 - The Learned trial judge erred by admitting the appellant’s confession 

statement into evidence after a voir dire was held and by failing to address whether the 

confession should be excluded by possible undisclosed interrogation prior to the appellant’s 

formal interview 

 

15. Mr. Humes, Counsel for the appellant, relied on section 20(2) and section 178 of the 

Evidence Act (the Act). Section 20(2) of the Act states: 

 

“20. (2) If, in any proceedings where the prosecution proposes 

to give in evidence a confession made by an accused person, it 

is represented to the court that the confession— 

 

(a) was or may have been obtained by oppression of the 

person who made it; or 

 



6 
 

(b) is rendered unreliable by reason of anything said or 

done or omitted to be said or done in the circumstances 

existing at the time, the court shall not allow the 

confession to be given in evidence against him except in 

so far as the prosecution proves to the court beyond 

reasonable doubt that the confession (notwithstanding 

that it may be true) was not obtained as aforesaid.” 

 

16. Counsel further submitted that the appellant’s record of interview and confession statement 

ought to have, in any event, been excluded according to Section 178 of the Evidence Act. 

Section 178 of the Evidence Act states: 

 

“178. (1) In any criminal proceedings the court may refuse to 

allow evidence on which the prosecution proposes to rely to be 

given if it appears to the court that having regard to all the 

circumstances, including the circumstances in which the 

evidence was obtained, the admission of the evidence would 

have such an adverse effect on the fairness of the proceedings 

that the court ought not admit it.” 

 

17. Mr. Humes submitted that the appellant’s interview and statement should have been excluded 

by the learned trial judge on the basis that the appellant was tortured and forced to sign a 

record of interview and statement that was not his. Counsel contended that there were issues 

that the learned trial judge ought to have considered in his ruling that were not considered by 

him. He cited as an example that the learned trial judge did not address the issue of the 

possibility of unrecorded interviews of the appellant by police officers. 

 

18. Mr. Humes noted that the appellant was in police custody from Friday the 28
th

 of November, 

2008 at 9:30 a.m. and he was not interviewed until 10:35 a.m. the following morning. 

Counsel points out that the appellant also stated that he was denied an opportunity to contact 

his attorney prior to the time the interview and statement were signed. He submitted that this 

was a violation to the appellant’s constitutional right under Section 19(2) of the Constitution 

of The Bahamas to instruct a legal representative of his own choice and to have private 

communication with him. Counsel submits that it is significant that there was no notation of 

efforts to allow the appellant to contact an attorney nor was there any positive action taken on 

the part of police officers to ensure he was not denied his right to contact an attorney. 

 

19. Mr. Humes, in his written submissions, noted that there were periods disclosed on the 

appellant’s detention record which showed that the appellant was out of his cell for inquiries. 

Counsel contends that the officers who gave evidence during the voir dire did not offer 

adequate explanation for what those inquiries consisted of. He further contends that in the 

absence of an explanation for why the appellant was removed from his cell the judge ought to 

have determined that the possibility of abuse and oppression during these periods would 

render the confession unreliable. 
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20. In support of his submission Counsel pointed to the evidence of the chief investigating 

officer Sergeant 772 Johnson which, he says, revealed that there were several times the 

appellant was removed from his cell without there being entries made in the detention record. 

Sergeant 772 Johnson’s evidence was that the appellant was brought to the police station at 

9:20 a.m. He checked the appellant’s bag at 8:10 p.m. in the presence of Corporal 2509 Rolle 

and the appellant. Sgt. 772 Johnson admitted that he took the appellant upstairs to show him 

his bag and did not record that occurrence on the detention record. Sgt. 772 Johnson 

confirmed that there was no entry in the detention record for a period between 7:50 p.m. and 

9:56 p.m. which is the period he had the appellant in his care. Finally he also stated that he 

did not recall having discussions with the appellant until the following morning when he was 

interviewed. 

 

21. Mr. Humes observed that the Judicial Committee of the Privy Council assessed the issue of 

unrecorded interrogations in relation to the appellant’s co-accused in Shavargo McPhee v 

The Queen [2016] UKPC 29. The comments of the Board on this issue are important and I 

set them out as follows: 

 

“30. The judge concentrated in his ruling at the voir dire on 

whether the confession was voluntary. That was entirely 

understandable, since the case being made for the appellant 

was based on the assertion of prolonged torture. The Board is 

conscious that the case as presented to it has had an entirely 

new emphasis. Although the judge directed himself as to his 

powers under section 178, he did so in the context of 

complaints of deliberate maltreatment. Thus, he concluded 

that there had been no deliberate withholding of food, and that 

there was no deliberate effort to deny the appellant his right to 

a reasonable opportunity to communicate with his parent. He 

does not appear to have been addressed on the failure to 

apprise the Bishop of the full role of appropriate adult (sic). 

More importantly, he does not appear to have been addressed, 

separately from the allegation of torture, on the central matter 

of unrecorded interviews. 

 

31. In those circumstances, the Board must make its own 

assessment in relation to those two matters. It is very conscious 

that it has not heard the evidence in person, and has only a 

transcript. For this reason, it proceeds on the basis of the 

police evidence alone, disregarding the unsworn and rejected 

assertions of the appellant, and it has warned itself that the 

evidence of witnesses may be more impressive in person than is 

suggested by the written page. However, limiting itself in that 

way, it is apparent to the Board that the evidence of the police 

officers, and particularly of Detective Sergeant Johnson, was 

far from satisfactory. The several periods of removal from the 

cells were simply entirely unexplained. It is not easy to see any 
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excuse for this. Either the principal investigating officer was 

himself concerned with the suspect during these periods or he 

ought to have discovered who was, and what was happening. 

The Board has not overlooked the suggestion appearing from 

later entries on the detention record that it is possible that the 

appellant was, at some time whilst in police custody, also 

interviewed in relation to other matters, but if this had 

accounted for any of the periods on Friday and Saturday 

which give rise to the present concern it would have been easy 

enough (on a voir dire in the absence of the jury) to say so, and 

it was never suggested. This absence of explanation for the 

whereabouts of the appellant has to be combined with the 

overwhelming likelihood that the investigators would have 

wished to question him, with the fact that the Bishop was 

called in on the basis that a statement was imminent, and with 

the patent improbability that the recorded questions and 

answers constituted the very first things which were said to 

him concerning the murder which he was alleged to have 

committed. When those things are taken together, they lead 

inevitably to there having been interviews which were 

unrecorded. Informal they may have been, but it is to the 

dangers of informal interviews that the requirement for a 

record is in large part directed. The significance of these 

interviews cannot be gauged simply because of the lack of 

record. To that bleak conclusion must be added the 

perfunctory manner in which the Bishop was involved without 

any attempt to explain his full function, the probable lack of 

food and the shortfall in the efforts to get a parent or guardian 

to the police station. 

 

32. Taken together, the Board has no doubt that these factors 

would have justified the conclusion that the state had been 

unable to prove, as required by section 20(2)(b) of the Evidence 

Act, that the confession was not rendered unreliable by 

something said or done, or omitted to be said or done, prior to 

the arrival of the Bishop. Whether that is so or not, it is quite 

clear that they mean that the admission of the oral and written 

recorded confession was unfair and ought to have been 

excluded pursuant to section 178 of that Act.” [Emphasis 

added] 

 

22. Mr. Humes submitted the evidence given by Sgt. Johnson in relation to his involvement with 

the appellant raised the same issues that were raised in his dealings with Shavargo McPhee.  

As with McPhee, Sgt. Johnson and other officers denied speaking to the appellant prior to 

interviewing him. Counsel notes that this evidence was rejected by the Privy Council as 

unbelievable in the case of McPhee. The Board found that either the investigating officer 
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knew, or if he did not know, ought to have determined what was going on with McPhee 

during these periods. The Board commented that it was highly inconceivable that no 

discussions took place between McPhee and Sgt. Johnson. Mr. Humes concludes that this 

reasoning should also apply with regard to the appellant. 

 

23. Mr. Humes also raised as a cause of concern the fact that the appellant’s detention record 

contains no notation as to what transpired relative to him for the 24-hour period after the 

statement was signed by him. He noted that prior to the interview there were notations made 

by officers on a periodic basis, possibly an hourly basis, which indicated that the appellant 

was in good health. The last notation on the 29
th

 November occurred when he was 

interviewed. Counsel maintained that the 24-hour period remains unaccounted for and he 

says the officers make no satisfactory explanation as to why they ceased to make these 

entries on the following day. He adds that it is a cause for concern that the learned judge did 

not address this issue in his ruling and thus there is no certainty that he gave any 

consideration to that 24-hour period. Counsel further submits that this period is important as 

it could be seen as a period utilized to allow the appellant to heal from his beating. 

 

24. Counsel concluded, therefore, that the appellant’s record of interview and confession 

statement ought to have been excluded by the learned trial judge as they were unreliable 

and/or unfairly obtained. He submitted that without the appellant’s confession there is no 

evidence against the appellant which would sustain a conviction.  

 

25. Mr. Vernal Collie, Counsel for the respondent submitted that the learned judge did not err by 

admitting the appellant’s confession statement into evidence. He notes that at page 533 lines 

1-6 of the transcript the Learned Judge held: 

 

“I am satisfied that the statements and records attributed to 

the accused persons which were marked for identification, 

were made freely and voluntarily, and the full reasons I will 

give you in written ruling (sic)....”  

 

Mr. Collie submitted that the learned judge sat as both the tribunal of fact and law and was 

satisfied beyond a reasonable doubt that the evidence adduced during the voir dire was 

sufficient to prove that the record of interview and confession were free from oppression, 

violence and force which was the basis on which the voir dire was held. 

 

26. Counsel opined that the fact that the appellant was in police custody from the 28
th

 November 

at 9:30 a.m. and not interviewed until at 10:35 a.m. the following morning cannot suggest 

any form of impropriety on behalf of the police. He says that the notation simply tells the 

date and time the appellant was in police custody and the date and time he was interviewed. 

Counsel notes that there were entries made on the detention record up until the time the 

appellant was interviewed which spoke to when checks were made and the condition the 

appellant was found to be in. 

 

27. Mr. Collie contended that it was a matter for the learned judge as to how he would treat the 

evidence of Dr. Johnson when he testified that the appellant complained of chest pains as a 
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result of being tased by the police. In addition, he says that it is important to note that Dr. 

Johnson stated in his evidence that Dr. Sosu saw the appellant on the 2
nd

 December, 2008 and 

no visible injury was found on examination and that it was possible that pain could be faked. 

 

28. Counsel submitted that there were no unexplained periods of removal of the appellant from 

the cell or any indication that there were unrecorded interrogations. He contended that the 

periods where Officer Johnson removed the appellant from the cell were explained. On the 

28
th

 November Officer Johnson testified that the appellant was removed from his cell and 

taken upstairs to the inspector’s office where he was asked to point out his bag in the 

presence of Cpl. Rolle, cenes of crime officer. A check was made of the bag. Mr. Collie 

noted that although this was not recorded on the detention record, it was explained during 

Officer Johnson’s evidence. Johnson testified that he did not speak to the appellant until the 

following day, the 29
th

 November, at around 10:30 a.m. when the appellant was taken 

upstairs to the inspector’s office. During this time Officer Johnson said he interviewed the 

appellant in the presence of Insp. Robert Lloyd. The appellant he said was removed once 

from the cell before the confession was made and periodic checks were made while in the 

cell. 

 

29. Mr. Collie submitted that the appellant’s case can be distinguished from the case of 

Sharvargo Mcphee with respect to unexplained periods of removal from the cell. He opined 

that in the McPhee case there were three prolonged period of removals from the cell as was 

noted by the Board based on the detention record. On the first morning of McPhee’s 

detention there was an unexplained period of just over three hours when he was out of his 

cell for inquiries, but nobody could say what those inquiries consisted of. There was a second 

period of removal from the cell, of unknown duration, which was unexplained. On the 

second day of detention, the log showed that McPhee was removed from the cell to the 

Central Detective Unit for inquires but it did not show his return, nor did it show any routine 

check, nor any meal, between them and the confession. Further, none of the officers were 

able to say what McPhee had been, or might have been doing in this period of about seven 

hours. 

 

30. Counsel submitted that in relation to the appellant there were no such unexplained periods of 

removal from the cell as in the McPhee case. He noted that Officer Johnson explained that 

the appellant was removed from the cell on two occasions: (1) to check his bag and (2) to be 

interviewed. That on both occasions the appellant was taken upstairs to the inspector’s office. 

He concluded by submitting that there is nothing to suggest that there were unrecorded 

interrogations. I agree that the appellant’s case is different from McPhee’s.  

 

31. With regard to the allegation of a breach of the appellant’s right to instruct an attorney Mr. 

Collie submitted that there was no breach of Article 19(2) of the constitution and that the 

appellant was adequately advised of his right to instruct an attorney. Counsel noted that 

Officer Valentino Smith, who arrested the appellant, testified that he handed him over to Sgt. 

1135 Johnson and informed Officer Johnson of the reason for arrest. The detention record 

was explained to the appellant, his reason for arrest and he was informed of his right to seek 

counsel and consult with his counsel without delay. Further, Officer William Smith testified 
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that the on the 28
th

 November, he was on duty at the Marsh Harbour Police Station where he 

saw and spoke to the appellant and informed him of his rights pursuant to Article 19(2).  

 

32. Mr. Collie further drew attention to the Record of Interview where the appellant, at question 

3, was distinctly asked: 

 

“Question 3: “Do you wish to have an attorney present while I 

interview you on this matter 

 

Answer 3: “No Sir, I can answer the questions.” 

Counsel contended that these matters, taken together, were sufficient to satisfy the learned 

judge that the appellant was not deprived of access to an attorney as alleged by him. 

 

33. In his ruling on the voir dire the trial judge in providing his reasons for allowing the 

statement of the appellant was brief. He stated as follows: 

 

“As for Rahming his case turns almost entirely on questions of 

fact. I do not believe his evidence that he was tortured. I accept 

the evidence of the police officers that he gave the statements 

voluntarily and without oppression.” 

 

34. Mr. Collie submits that on a voir dire the judge was the trier of the case and was entitled to 

find the facts based on what he believed to be true. He notes that the judge specifically stated 

in his ruling that: 

 

 "…having heard and seen the various witnesses who  gave 

evidence in the voir dire, I accept without  hesitation the 

evidence of the police and civilian witnesses who gave evidence 

on behalf of the prosecution in preference to the evidence of 

the accused Rahming and McPhee." 

 

35. Mr. Humes however, submitted that it was a concern that the trial judge did not treat with the 

issues in the case with respect to the appellant, such as the gap in the detention record, and it 

is difficult to tell from the ruling which issues he considered. However, it is significant that 

the appellant made no allegation during the voir dire that anything happened during the 24 

hour period during which there were no notations. He made no complaints of being beaten 

during that time or of not been fed or receiving any other necessities. 

 

36. In my view the trial judge, having seen and heard the witnesses on the voir dire, it was for 

him to make a decision as to what he believed to be the truth. It is clear that with regard to 

the appellant this was simply a case where the appellant made certain allegations which the 

police officers denied. It was a matter for the judge to decide who he should believe. He 

clearly stated that he did not believe the appellant and preferred to accept the evidence of the 

authorities. 
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37. With regard to the complaint that the trial judge did not specifically treat with specific issues, 

the case of Flannery v Halifax Estate Agencies Ltd (2000) 1 W.L.R.377 is of assistance. In 

that case Henry L.J., who handed down the judgment of the court, discussed the duty of the 

court to give reasons for its decisions. He noted as follows: 

 

“The extent of the duty, or rather the reach of what is required 

to fulfil it, depends on the subject matter. Where there is a 

straightforward factual dispute whose resolution depends 

simply on which witness is telling the truth about events which 

he claims to recall, it is likely to be enough for the judge 

(having, no doubt, summarised the evidence) to indicate simply 

that he believes X rather than Y; indeed there may be nothing 

else to say. But where the dispute involves something in the 

nature of an intellectual exchange, with reasons and analysis 

advanced on either side, the judge must enter into the issues 

canvassed before him and explain why he prefers one case over 

the other.” 

 

38. In my view, in all of the circumstances of this case I am of the view that the reasons given by 

the learned judge for his decision were adequate. He heard and saw the witnesses and was 

satisfied that the police officers told the truth when they testified that the appellant 

voluntarily provided the statement which was being sought to be entered into evidence. It 

follows that this ground of appeal must fail. 

 

Ground 4 - The Learned trial judge erred by not leaving the alternative verdict of 

manslaughter to the jury 

 

39. The Crown’s case was that the two men went into the store both armed with guns pursuant to 

a joint enterprise of robbing the store but prepared to use whatever force was necessary to 

accomplish that goal. The crown contended that as it was a joint enterprise it did not matter 

which of them did the shooting. The jury convicted both men of murder but the appellant 

now submits that an alternate verdict of manslaughter should have been left to the jury. 

 

40. The evidence as to how the killing of the deceased took place was derived from the 

statements of the two accused men. According to McPhee there was a struggle between 

himself and the deceased. In his record of interview McPhee confessed to his part in the 

crimes.  In his written statement he stated as follows: 

 

“When I turn my back, I see the guy … running to the back of 

the store. I gone after him and I catch him in the office by the 

door shaking on it trying to open it with the key. I point the 

gun at him and I tell him not to move and I went up close to 

him and me and him started to hassle. He was trying to hold 

my right hand with the gun in it, so I start to squeeze the 

trigger and some shots gone off.” 
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39. He then continues his account as follows: 

 

"I call for Vardo to come and he came in the back and I walk 

out after the guy let me go.  I walk out to the front and I hear 

one shot go off. So I push the woman in the bathroom and I 

went back in the back and I see the guy by the door bending 

down and I see bloodstains on his shirt." 

 

   40. The appellant’s account of the killing was slightly different. He stated as follows: 

 

“I gone there and the man open up the cash register after 

Shavargo tell him to open it. I take all the paper money out 

and I put it in my pocket. The man pull away from Shavargo 

and he run in the back of the store and Shavargo run after 

him.  I hear about four to five gunshots go off.  So I run in the 

back and I see a lady and a little girl down through the aisles.  

I went over to her and stand next to her to keep her there.  She 

was talking to me in creole, but I couldn't understand what she 

was saying."   

 

41. Based on this information it is clear that McPhee was indicating that he was not the only 

person who fired shots that day as he speaks about walking to the front after his altercation 

with the deceased and hearing a shot go off. On the evidence the only other person in the 

store was the appellant. However, based on the forensic reports, the Crown asserted that it 

was the gun carried by McPhee which inflicted the fatal wound. 

 

42. The appellant at no time admits to seeing the shooting only hearing shots and then seeing the 

deceased and McPhee entangled together when he went into the back. It is also clear that he 

does not admit taking part in the actual shooting. As noted, however, the Crown’s position is 

that who fired the shots is irrelevant as this was a joint enterprise which extended to the 

murder of the deceased in order to execute the robbery. 

 

43. Mr. Humes submitted that on the evidence it was possible for the jury to find that the gun 

carried by McPhee went off during the struggle with the deceased and that there was no 

intention to kill. He contended that as it was open to the jury to accept or reject facts they 

would have had to decide whether the trigger was squeezed intentionally or by accident. He 

says that without the requisite intent the verdict of manslaughter should have been left for 

them to consider. In these circumstances he contends that the learned judge was wrong not to 

have left the alternative verdict of manslaughter to the jury. In his summing up the judge said 

to the jury that: 

 

 "There is no basis for self—defence or partial excuse in this 

matter, Mr. Foreman and members of the jury; this is a case of 

murder or nothing."  

 

So clearly he did not provide the jury with any options other options. 
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44. Mr. Collie sought to argue that there was no basis for a finding of manslaughter on the 

evidence led before the Court. However, I cannot agree. It clearly was possible for the jury to 

find that the actual shooting took place during the struggle which McPhee claimed took 

place. If they were to take that view of the evidence then a verdict of manslaughter would 

have been appropriate. They could also have refused to believe that there was a struggle or 

even take the view that the deceased was struggling in an attempt to avoid being shot in 

which case a murder verdict would be appropriate. However, the final decision should have 

been left up to the jury. In my view the learned judge fell into error in not leaving the 

alternative verdict of manslaughter to the jury. 

 

45. In the case of Von Starck v. The Queen (Jamaica) [2000] UKPC 5 Lord Clyde delivering 

the decision of the Board had some useful comments. In that case the appellant had been 

convicted of murder and appealed his conviction. Lord Clyde noted that: 

 

“2. The principal point in the appeal to their Lordships is 

whether the trial judge ought to have left the possibility of a 

verdict of manslaughter to the jury. In order to understand 

how this point arises it is necessary to refer to three matters, all 

of which were before the jury. The first concerns what 

occurred when Detective Corporal Smallhorne found the 

appellant. Detective Corporal Smallhorne stated in evidence 

that when he identified himself to the appellant the latter said, 

"I have been waiting on you guys for the past few days" and 

then "I killed the lady at the Hotel". The detective then 

cautioned him. The appellant then stated, "I have a knife 

which I used to kill her" and handed to the detective a pouch 

which contained a knife and a little jar. The jar contained a 

white powdery substance which resembled cocaine. No tests 

were evidently carried out to confirm that it was in fact 

cocaine, or to analyse the quality of the drug. But both sides 

have proceeded upon the basis that it was cocaine and the 

point is not one of dispute. On handing over the pouch with the 

knife and the jar within it the appellant said, "Is (sic) the 

cocaine that caused me to do it". He explained that he had kept 

the knife because he wanted to kill himself. He also said 

"Please don’t take me back to Sea Shell Hotel, it brings back 

terrible memories". The knife was later found to have blood 

upon it of the same blood group as that of the blood of the 

deceased”. 

 

46. In giving reasons why the appeal would be allowed Lord Clyde stated the following: 

 

“12. The function and responsibility of the judge is greater and 

more onerous than the function and the responsibility of the 

counsel appearing for the prosecution and for the defence in a 

criminal trial. In particular counsel for a defendant may 
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choose to present his case to the jury in the way which he 

considers best serves the interest of his client. The judge is 

required to put to the jury for their consideration in a fair and 

balanced manner the respective contentions which have been 

presented. But his responsibility does not end there. It is his 

responsibility not only to see that the trial is conducted with all 

due regard to the principle of fairness, but to place before the 

jury all the possible conclusions which may be open to them on 

the evidence which has been presented in the trial whether or 

not they have all been canvassed by either of the parties in 

their submissions. It is the duty of the judge to secure that the 

overall interests of justice are served in the resolution of the 

matter and that the jury is enabled to reach a sound conclusion 

on the facts in light of a complete understanding of the law 

applicable to them. If the evidence is wholly incredible, or so 

tenuous or uncertain that no reasonable jury could reasonably 

accept it, then of course the judge is entitled to put it aside. The 

threshold of credibility in this context is, as was recognised in 

Xavier v. The State (unreported), 17th December 1998; Appeal 

No. 59 of 1997, a low one, and, as was also recognised in that 

case, it would only cause unnecessary confusion to leave to the 

jury a possibility which can be seen beyond reasonable doubt 

to be without substance. But if there is evidence on which a 

jury could reasonably come to a particular conclusion then 

there can be few circumstances, if any, in which the judge has 

no duty to put the possibility before the jury. For tactical 

reasons counsel for a defendant may not wish to enlarge upon, 

or even to mention, a possible conclusion which the jury would 

be entitled on the evidence to reach, in the fear that what he 

might see as a compromise conclusion would detract from a 

more stark choice between a conviction on a serious charge 

and an acquittal. But if there is evidence to support such a 

compromise verdict it is the duty of the judge to explain it to 

the jury and leave the choice to them. In Xavier the defence at 

trial was one of alibi. But it was observed by Lord Lloyd of 

Berwick in that case that "If accident was open on the 

evidence, then the judge ought to have left the jury with the 

alternative of manslaughter". In the present case the earlier 

statements together with their qualifications amply justified a 

conclusion of manslaughter and that alternative should have 

been left to the jury”. 

 

THE PROVISO 

 

47. The final question is what should be the disposition of this matter.  Section 13 of the Court of 

Appeal Act is in the following terms: 
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“13. (1) After the coming into operation of this section, the 

court on any such appeal against conviction shall allow the 

appeal if the court thinks that the verdict should be set aside 

on the grounds that -  

 

(a) under all the circumstances of the case it is unsafe or 

unsatisfactory;  

 

(b) it is unreasonable or cannot be supported having 

regard to the evidence; 

 

(c) there was a wrong decision or misdirection on any 

question of law or fact;  

 

(d) in the course of the trial, there was a material 

illegality or irregularity substantially affecting the 

merits of the case; or 

 

(e) the appellant did not receive a fair trial, and in any 

other case shall dismiss the appeal:  

 

and in any other case shall dismiss the appeal: 

 

Provided that the court may, notwithstanding that it is of the 

opinion that the point raised in the appeal might be decided in 

favour of the appellant, dismiss the appeal if the court 

considers that no miscarriage of justice has actually occurred.  

 

(2) Subject to the provisions of this Part of this Act the court 

shall, if it allows the appeal against conviction, quash the 

conviction and direct a judgment and verdict of acquittal to be 

entered, or, if the interests of justice so require, order a new 

trial at such time and place as the court may think fit. 

 

(3) On an appeal against sentence the court shall, if it thinks 

that a different sentence ought to have been passed, quash the 

sentence passed at the trial, and pass such other sentence 

warranted in law by the verdict (whether more or less severe) 

in substitution therefor as the court thinks ought to have been 

passed, and in any other case shall dismiss the appeal.” 
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RETRIAL 

 

48. This is clearly not a case where the proviso is applicable so the question is whether to 

substitute a verdict of manslaughter or to order a new trial. Lord Diplock in Reid v R (1978) 

27 WIR 254, stated the principles to be considered during this exercise as follows:  

 

“The interests of justice that is served by the power to order a 

new trial is the interest of the public in Jamaica that those 

persons who are guilty of serious crimes should be brought to 

justice and should not escape it merely because of some 

technical blunder by the judge in the conduct of the trial or his 

summing-up to the jury. There are, of course, countervailing 

interests of justice which must also be taken into consideration. 

The nature and strength of these will vary from case to case. 

One of these is the observance of a basic principle that 

underlines the adversary system under which criminal cases 

are conducted in jurisdictions which follow the procedure of 

the common law; it is for the prosecution to prove the case 

against the accused… It would conflict with the basic principle 

that in every criminal trial it is for the prosecution to prove its 

case against the accused, if a new trial were ordered in cases 

where at the original trial the evidence which the prosecution 

had chosen to adduce was insufficient to justify a conviction by 

any reasonable jury which had been properly directed. In such 

a case whether or not the jury's verdict of guilty was induced 

by some misdirection of the judge at the trial is immaterial: the 

governing reason why the verdict must be set aside is because 

the prosecution having to bring the accused to trial has failed 

to adduce sufficient evidence to justify convicting him of the 

offence with which he has been charged. To order a re trial 

would be to give the prosecution a second chance to make good 

the evidential deficiencies in its case - and, if a second chance, 

why not a third. To do so would, in their Lordship's view, 

amount to an error of principle in the exercise of the power 

under s.14 (2) of the Judicature (Appellate Jurisdiction) Act 

1961.” 

 

Those principles were repeated with approval by this Court (differently constituted) in 

Jerome Bethell v Regina SCCrimApp. No. 19 of 2013 and Delancy v The Attorney 

General SCCrimApp. No. 19 of 2012. 

 

CONCLUSION 

 

49. In the present case where the appellant has succeeded on a ground which relates to the error 

of not leaving an alternative verdict to the jury, but there is evidence on which a jury could 

possibly, although not inevitably convict, I am led to conclude that an order for a retrial 
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would be in the interests of justice and would not, in my view, amount to an error of principle 

in the exercise of the power under s. 13(2) of the Court of Appeal Act. Accordingly, I allow 

the appeal and quash the conviction and sentence with reference to the offence of murder. I 

order that the case be remitted to the Supreme Court for a re-trial. The conviction and 

sentence relative to the offence of armed robbery are affirmed.  

 

 

 

     ________________________________________________ 

     The Honourable Mr. Justice Evans, JA (Actg.) 

 

 

50. I agree.  

     ________________________________________________ 

     The Honourable Madame Justice Crane-Scott, JA 

 

 

51. I also agree.  

     ________________________________________________ 

     The Honourable Mr. Justice Jones, JA 

 


