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Criminal appeal – Murder – Application for an extension of time – Prospects of success –

evidence –No case to answer- Hearsay rule – Exceptions to the hearsay rule – Res gestae - 

Dying  Declaration – Sections 4(a) and 39(2)(f) of the Evidence Act  

 

On 6 January 2014, Marcus Miller Jr. (Miller) was shot in the face at Gibson's Bar on 

Carmichael Road. Following the shooting Miller was transported to the hospital where he was 

visited by his father who asked him if he knew who shot him and he replied that “A man named 

Blue shoot me”. The reference to “Blue” was to the intended appellant's co-accused, Garvin 

Adderley. The day following the attack, on 7 January 2014, two officers from the Central 

Detective Unit visited Miller and recorded a written statement from him. Miller informed the 

officers that the intended appellant (who he referred to as Bats) and Blue were responsible for his 

injuries; he was able to give the physical descriptions of Blue and the intended appellant. There 

were four other witnesses to the event who provided statements to the police and subsequently 

testified during the trial. However, none of those witnesses were able to identify any of the 

shooters. On 14 January 2014, the day Miller died, his brother Tyrone was with him when he 

was visited by two police officers one of whom asked him “So it was Bats and Blue who shot 

you?” Miller replied, “Yes, sir.” 
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Inspector Missick testified that an identification parade was held on 31 January 2014 when 

Tyson Cargill positively identified the intended appellant as one of the persons responsible for 

the shooting death of Miller. At the time of the trial Cargill was deceased and therefore unable to 

give viva voce evidence on behalf of the Crown, but he had given a statement to the police.  

 

At the trial application was made to admit Miller’s statements pursuant to sections 4(a) and 

39(2)(f) of the Evidence Act. After hearing the submissions of Counsel the Judge admitted the 

three statements into evidence as exceptions to the hearsay rule; the verbal statement in response 

to Miller’s father was admitted as part of the res gestae; the written statement of 7 January and 

the response to the officer’s question on 14 January as dying declarations.  

 

Following a trial before a judge and jury the intended appellant was convicted and sentenced to 

35 years’ imprisonment. He now applies to extend the time within which to appeal his 

conviction.  

 

Held: Application for an extension of time granted. Appeal allowed; conviction quashed and 

sentence set aside. No order for retrial.  

 

The factors to be considered on an application for an extension of time are well-known; they are 

the length of the delay, the reasons for the delay, the prospects of success and any prejudice the 

respondent may suffer. In the present case the Court was of the view that the appellant’s 

prospects of success was the most important factor to be taken into consideration hence, it 

weighed more heavily in the deliberations. As the Court was satisfied that the appeal had a 

reasonable prospect of success, the application was allowed and the appellant was granted leave 

to argue his appeal. 

 

Counsel for the appellant argued, and Counsel for the Crown conceded, that the evidence of 

Inspector Missick was inadmissible hearsay. The Court is satisfied that this concession was 

rightly made as Inspector Missick’s evidence did not fall within any of the exceptions to the 

hearsay rule. No application was made pursuant to section 66 of the Evidence Act to have the 

statement of Cargill admitted into evidence. As the evidence of Cargill had to be discarded the 

Crown had only Miller’s evidence, purporting to identify the appellant.  

 

Counsel submits that the evidence of Miller was unreliable and was contained in inadmissible 

forms: a witness statement to the police, after he had already told his father who shot him, and a 

response to a leading question by the police officers. This Court can find no fault with the 

Judge’s decision to allow Miller’s response to his father to be made a part of the Prosecution’s 

case as it falls squarely within the ambit of the res gestae rule. 

 

The issue of how the Judge treated Miller’s written statement and his reply to the police officer’s 

question is not without difficulty because the reply is inconsistent with the evidence relating to 

the shooting. The evidence adduced by the Crown suggests Miller was shot only once. So both 

Bats and Blue could not have shot him. This apparent error is at odds with the rationale for the 

admission of dying declarations, that is, they are likely to be true; and should have given the 

Judge pause before allowing the Crown to rely upon it. This was perhaps a case where the Judge 

ought to have exercised his judicial discretion to exclude this statement as unreliable. 
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This was a case where there was evidence against the appellant but it was of a tenuous nature. 

The quality of the identifying evidence was not good. Miller’s evidence had to be examined in 

view of all of the circumstances surrounding the event and those circumstances militated against 

the accuracy of his identification. His evidence could not rise to the level of support of the 

Crown’s case against the appellant. At the close of the Crown’s case there was insufficient 

admissible evidence disclosed for the appellant to be called upon to present a case. The Judge 

ought to have acceded to the submission of no case to answer. 

 

Attorney-General v. Omar Chisholm MCCrApp. No.303 of 2014 applied 

Decoyo Ferguson v R SCCrApp. No. 77 of 2009 considered 

Durante Davis v R SCCrApp. No. 299 of 2016   considered 

Prince Daniel McPhee v. Regina SCCrApp No. 128 of 2012   considered 

R v Turnbull (1977) QB 224 considered 

R v Galbraith [1981] 2 All ER 1060 considered 

Reid v R [1980] A.C. 343    considered 

Subramaniam v Public Prosecutor [1956] 1 WLR 965 applied 

The State v Khan (2012) 80 WIR 407 considered 

The State v Mitchell (1984) 39 WIR 185 considered 

 

 

 

 

JUDGMENT 

 

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 
 

1. The intended appellant was convicted of murder on 19
 
May 2017; and sentenced on 19 

September 2017 to 35 years’ imprisonment. He seeks to appeal his conviction and sentence 

on the grounds, inter alia, that the Judge: 1) should have upheld his no case to answer 

submission; 2) failed to give an adequate Turnbull direction on identification; 3) wrongly 

admitted a purported dying declaration into evidence; and 4) imposed a harsh and excessive 

sentence on him.  

 

2. However, the intended appellant’s Criminal Appeal Form No. 1 to appeal against conviction 

and sentence (“the Form”) was not filed until 12
 
December 2017 - some two months beyond 

the time within which he ought to have brought his appeal. He applied to the Court for leave 

to extend the time within which to appeal using a Criminal Appeal Form No. 2 which was 

filed at the same time as Form No. 1. His affidavit in support of his application for an 

extension of time was not filed until 20 November 2018.  

 

3. On 11 March 2019, having heard the submissions of Counsel, we reserved our decision. We 

render it now. For the reasons that appear later in this judgment we accede to the application 

to extend the time within which to appeal and validate the Appeal Form with the grounds 

stated therein; and we allow the appeal, quash the conviction and set aside the sentence 

imposed. We make no order for retrial.  



 
 

4 
 

 

Background 

 

4. On 6
 
January 2014, Marcus Miller, Junior (“Marcus”) was shot to the face at the rear of 

Gibson's Bar located on Carmichael Road, next to Checker's Café, New Providence. With the 

assistance of friends who were present at the time of the incident, Marcus was transported to 

the hospital. Later that evening he was visited by his father, Marcus Miller, Senior. His father 

asked him if he knew who shot him and Marcus replied, “A man named Blue shoot me.” 

The reference to “Blue” was to the intended appellant's co-accused, Garvin Adderley. 

 

5. At trial, the Crown relied on three statements made by Marcus prior to his demise. The first 

was the verbal statement to his father; the second statement was reduced into writing by the 

police the day following the attack; and the third was a second verbal statement 

communicated to two police officers in the presence of Marcus’ brother, Tyrone Miller. 

 

6. In his written statement, Marcus indicated that on 6 January 2014, sometime around 8:00 

p.m. he left his residence and went to Gibson's Bar on Carmichael Road next to Checker's 

Cafe. Present at the bar were a number of his friends with whom he socialized that evening. 

While at the bar, the intended appellant's co-accused, Blue, approached him and told him to 

leave the bar as he was talking too loud. Marcus is recorded as saying that he knew Blue to 

be troublesome and therefore walked away and leaned on the truck of his friend. 

 

7. Blue, followed Marcus and placed his hand in Marcus’ face and continued arguing with him. 

Marcus walked away again and sat on a stool only to be confronted again by Blue who 

continued arguing with him. Marcus, in his statement, said that he refused to answer Blue 

because he knew that Blue was looking for a reason to fight him. According to Marcus, at the 

same time this was happening, his friend Orlyn Young appeared and managed to calm Blue 

down. A short while later, Blue left the scene with another male in a silver Suzuki Swift. 

 

8. Marcus remained at that location with several of his friends, eating at the back of Gibson's 

Bar. According to Marcus while eating he heard a bang which sounded like a gun went off. 

He tried to run away; because the sound was close, but realized that he could not move. He 

fell to the ground. When Marcus, lifted his head up he saw Blue, clad in a white shirt and 

blue short pants holding a handgun in his hand. He stated that he also saw the intended 

appellant, who he referred to as “Bats” with a black and silver shotgun advancing towards 

him. Marcus said that he became afraid and pretended to be dead. In his statement, Marcus 

provided the police with physical descriptions of Blue and the intended appellant. 

 

9. There were four other witnesses to the event who provided statements to the police and who 

subsequently testified during the trial. None of those witnesses were able to identify any of 

the shooters although at least one of them knew the intended appellant before that night. 

 

10. On 7 January 2014 Marcus was visited by D/C 2990 Brown and another officer from the 

Central Detective Unit (“CDU”) who recorded a written statement from him. At that time, 

Marcus informed the police that the intended appellant and Blue were responsible for his 

injuries. 
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11. On 14
 
January 2014, the day Marcus died, his brother Tyrone Miller was with him when he 

was visited by two police officers one of whom asked him, “So it was Bats and Blue who 

shot you?” Marcus replied, “Yes, sir.”  

 

12. At the trial, the written and verbal statements were held to be exceptions to the hearsay rule 

by the Judge: as a part of the res gestae in respect of the response to the father and dying 

declarations in respect of the statement and the reply to the officer’s question. 

 

13. The intended appellant never denied knowing the deceased, or that he answered to the alias 

“Bats”. Moreover, in his record of interview, he admitted to being in a physical fight with 

Marcus in 2012. This admission was never challenged by defense counsel at the trial.  

 

14. Inspector Elvin Missick, who conducted the identification parade of the intended appellant, 

testified that he was present at the CDU, Thompson Drive on 31 January 2014 when one 

Tyson Cargill positively identified the intended appellant as one of the persons responsible 

for the shooting death of Marcus. Tyson Cargill identified the intended appellant who bore 

the number nine on the identification parade. It must be noted that at the time of the trial 

Tyson Cargill was deceased; and therefore was not available to give viva voce evidence on 

behalf of the Crown; but he had given a statement to the police. 

 

The Application to Appeal out of Time 

 

15. Section 17(1) of the Court of Appeal Act provides as follows: 

 

“Where a person convicted desires to appeal to the Court of 

Appeal or to  obtain leave of the Court to appeal under the 

provisions of this part of this Act, he shall give notice of appeal 

or of his application for leave in such a manner as may be 

prescribed by rules of Court within twenty-one days of 

conviction.” 

 

16. The intended appellant was sentenced on 19
 
September 2017. Criminal Forms Nos. 1 and 2 

were filed on his behalf on 12 December 2017 but his affidavit in support of his application 

to extend the time within which to appeal was never filed until 20 November 2018. 

Notwithstanding the delay in the filing of the affidavit in support the intended appellant’s 

appeal is about two months out of time. In Attorney-General v. Omar Chisholm 

MCCrApp. No. 303 of 2014, this Court identified four factors to be considered when hearing 

an extension of time application: 

 

(a) The length of delay; 

(b) The reason for the delay; 

(c) The prospect of success on appeal; and 

(d) Prejudice, if any, to the Respondent. 

 

17. We were of the view that the intended appellant’s prospect of success was the most important 

factor to be taken into consideration hence, it weighed more heavily in our deliberations. The 
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delay is not particularly inordinate and a portion of the time lost was due to the intended 

appellant’s gaolers not providing him with the appeal papers timeously. Further, we 

perceived no prejudice inuring to the respondents. As a result, we were satisfied that as the 

appeal had a reasonable prospect of success, the application should be allowed. So we gave 

the intended appellant leave to argue his appeal. 

 

18. There were effectively seven grounds of appeal as follows: 

 

“1. That the sentence imposed by the learned Judge was 

harsh and excessive in all the circumstances unique to me. 

 

2. That the Learned Judge should have stopped the case at 

the end of the prosecution’s case preventing the trial from 

going to the jury. 

 

3. That the alleged dying declaration ought not to have 

been admitted in law. 

 

4. That the Turnbull Direction to the jury was inadequate. 

 

5. Conviction is unsafe and unsatisfactory. 

 

6. Hearsay. 

 

7. Inconclusive medical evidence” 

 

19. The appellant abandoned his appeal against sentence hence we were spared the exertion of 

considering ground 1. Additionally, he abandoned grounds 6 and 7.  Therefore, for the 

disposition of this appeal, we determined we need only consider grounds 2 and 3. 

 

Ground 2 Should the No Case Submission have been Upheld 

 

20. Mr. Smith submitted that the Judge should have acceded to the Defence’s submission of no 

case to answer and directed the jury to acquit the appellant at the close of the Prosecution’s 

case because their evidence was tenuous at best.  He submitted that since the Prosecution’s 

case relied mainly on visual identification evidence the Judge had to evaluate such evidence 

while being guided by R v Turnbull (1977) QB 224 and R v Galbraith [1981] 2 All ER 

1060; two well-known authorities. 

 

21. At pages 229-30 of Turnbull Lord Widgery, CJ sought to provide some guidance to judges 

faced with challenges to visual identification evidence implicating a defendant. He said, inter 

alia: 

 

“When, in the judgment of the trial judge, the quality of the 

identifying evidence is poor, as for example when it depends 

solely on a fleeting glance or on a longer observation made in 
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difficult conditions, the situation is very different. The judge 

should then withdraw the case from the jury and direct an 

acquittal unless there is other evidence which goes to support 

the correctness of the identification.” 

 

22. In Galbraith the Court was concerned with guidance for judges faced with submissions of 

no case to answer. At page 1062 Lord Lane set out the classic statement on the approach a 

court should adopt on a submission of no case:  

 

“How then should the judge approach a submission of 'no 

case'? (1) If there is no evidence that the crime alleged has been 

committed by the defendant, there is no difficulty. The judge 

will of course stop the case. (2) The difficulty arises where 

there is some evidence but it is of a tenuous character, for 

example because of inherent weakness or vagueness or because 

it is inconsistent with other evidence. (a) Where the judge 

comes  to the conclusion that the Crown's evidence, taken at its 

highest, is such that a jury properly directed could not 

properly convict on it, it is his duty, on a submission being 

made, to stop the case. (b) Where however the Crown's 

evidence is such that its strength or weakness depends on the 

view to be taken of a witness's reliability, or other matters 

which are generally speaking within the province of the jury 

and where on one  possible view of the facts there is evidence 

on which a jury could properly come to the conclusion that the 

defendant is guilty, then the judge should  allow the matter to 

be tried by the jury. It follows that we think the second  of the 

two schools of thought is to be preferred.” 

 

23. The approach in Galbraith was adopted by Singh C. (Ag) in The State v Khan (2012) 80 

WIR 407 at page 414, quoting Massiah C in The State v Mitchell (1984) 39 WIR 185 at 

190, where the court said:  

 

“A trial judge ought to send the case to the jury where in his 

opinion there  is sufficient evidence upon which a reasonable 

jury, properly directed might convict; on the other hand, the 

trial judge ought to withdraw the  case, if the evidence was so 

unsatisfactory or unsound (established through cross-

examination or otherwise) that no reasonable jury could 

convict on it, or if the evidence, even if all was believed, was so 

weak,  tenuous or insufficient, that it would not yield a lawful 

conviction.” 

 

24. In Prince Daniel McPhee v. Regina SCCrApp No. 128 of 2012, Crane-Scott, JA examined 

how the trial judge must seek to reconcile his/her obligations under Turnbull and Galbraith 

when confronted with a submission of no case to answer in those situations where the 
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identification evidence is deficient and unsupported by other evidence. At paragraphs 46 and 

47 the following appears: 

 

“46. It is now well established that in cases (like the current 

one) where the Crown’s case is wholly or substantially based 

on visual identification evidence, a trial judge, faced at the 

close of the prosecution’s case with a submission of no-case to 

answer, must in deciding whether to withdraw the case from 

the jury or call upon the accused for a defence, walk a fine line 

between “two parallel lines of authority” namely R v. Turnbull 

(1977) QB 224 and R v Galbraith (1981) 1 WLR 1039 both of 

which were judicially discussed and explained in the Privy 

Council case of Daley v. The Queen (1993) 4 All ER 86.  

 

47. Even before the landmark decision in Daley, it appears, 

courts have recognized the fine line which must be always 

maintained between the jury’s function in deciding the 

reliability of evidence and assessing the credibility of witnesses 

on the one hand, and the role of the judge in assessing the 

sufficiency of evidence and determining whether to stop a case 

on the other. In R v. Barker (1975) 65 Cr. App. Rep. 287 at 

page 289, Lord Widgery CJ drew attention to the respective 

roles of judge and jury in the following terms:  

 

“Even if the judge has taken the view that the evidence 

could not support a conviction because of 

inconsistencies, he should nonetheless have left the case 

to the jury. It cannot be too clearly stated that the 

judge’s obligation to stop a case is an obligation which 

is concerned primarily with those cases where the 

necessary minimum evidence to establish the facts of the 

crime has not been called. It is not the judge’s job to 

weigh the evidence, decide who is telling the truth and 

stop the case merely because he thinks that the witness 

is lying. To do that is to usurp the function of the 

jury…” [Emphasis added] 

 

25. No doubt it was the extract from pages 229-30 of Turnbull (per Lord Widgery, CJ) upon 

which Mr. Smith placed reliance because he went on to argue that the sole admissible 

evidence of identification could come from Marcus only; and Marcus’ evidence identifying 

the appellant as a shooter was unreliable.  

 

26. He placed at naught the evidence of Inspector Missick who testified that Tyson Cargill had 

attended an identification parade and identified the appellant standing in position number 9 

on the line up. He contended that the Inspector’s evidence was inadmissible hearsay. Mr. 

Sweeting readily conceded that the Inspector’s evidence of Tyson Cargill identifying the 
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appellant on the identification parade was indeed hearsay. We are satisfied that this 

concession was right. 

 

27. The Evidence Act defines hearsay at section 38 as follows: 

 

“38. When a fact is proved by evidence —  

 

(a) that a statement as to the fact was made by any 

person;  

 

(b) that a statement as to the fact is contained or 

recorded in  

 

any book, document or other record, the fact is said to be 

proved by hearsay evidence.” 

 

28. Section 39 enumerates exceptions to the hearsay rule where hearsay evidence may be 

admissible; and we were of the view that the Inspector’s evidence did not fall within any of 

them. 

 

29. Notably, Tyson Cargill did not appear as a witness to give evidence on behalf of the 

Prosecution as he had died by the time of the trial, although he had given a witness statement 

in the matter; but no application was made for the statement to be admitted in evidence 

pursuant to section 66 of the Evidence Act. Had the application been made and acceded to by 

the Judge, the statement of Tyson Cargill in which he purported to identify the appellant and 

Blue, could have been placed before the jury for their consideration. 

 

30. Ultimately, the evidence of Tyson Cargill’s identification of the appellant must be discarded. 

This means, therefore, that the Prosecution had only Marcus’ evidence purporting to identify 

the appellant. Mr. Smith characterized his evidence as inherently unreliable for a number of 

reasons primary amongst which was that Marcus had been shot in the face when he made his 

identification and the identification was made at night albeit some light sources were 

illuminating the area. 

 

31. Mr. Smith argued that in addition to the unreliability of Marcus’ evidence, his identification 

should not have been taken into account because it was contained in inadmissible forms, to 

wit, a witness statement to the police after he had already told his father who shot him; and a 

response to a leading question by the police officers. Mr. Smith took issue with the decision 

of the Judge to permit evidence of the statements to be led in the trial. 

32. The application for the admission of Marcus’ statements before the Judge was made pursuant 

to sections 4(a) and 39(2)(f) of the Evidence Act. Section 4(a) of the Evidence Act states: 

 

“4(a) In any proceeding evidence may be give of facts relevant 

to any fact in issue, including: 
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(a) Any fact which is closely connected with any fact in 

issue as to form in the opinion of the court part of the 

same transaction whether it occurred at the same time 

and place or at some different time and place…” 

 

33. Section 39(2)(f) of the Evidence Act which states: 

 

“(f) where the statement was made by a person since dead as to 

the cause of his death or as to any of the circumstances of the 

transaction resulting in his death in cases in which the person’s 

death is the subject of a criminal charge: 

 

Provided —  

 

(i) that the person at the time he made the statement was in 

actual danger of death and in the expectation of death, and  

 

(ii) that the statement was of such a nature that it could have 

been given in  evidence in legal proceedings if the person 

making it had survived;” 

 

34. Following the submissions of Counsel, the Judge, having canvassed the authorities,  admitted 

the evidence of Marcus’ reply to his father as a part of the res gestae; and the two later 

statements as dying declarations.  

 

35. We can find no fault with the Judge’s decision to allow Marcus’ response to his father to be 

made a part of the Prosecution’s case as it falls squarely within the ambit of the res gestae 

rule. There had been only a short time between when Marcus was shot and when he was 

taxed by his father. In our view, given the nature of his injury and the brief compass of time, 

there was little time for reflection and opportunity for concoction. The answer that it was 

Blue who shot him was made with the degree of spontaneity associated with the rule. 

 

36. The issue of how the Judge treated Marcus’ written statement and his reply to the police 

officers’ question is not without difficulty because the reply is inconsistent with the evidence 

relating to the shooting. Marcus was asked, “So it was Bats and Blue who shot you?” And 

Marcus responded, “Yes, sir.” However, the evidence adduced by the Crown suggests 

Marcus was shot only once. So both Bats and Blue could not have shot him. This apparent 

error is at odds with the rationale for the admission of dying declarations, that is, they are 

likely to be true; and should have given the Judge pause before allowing the Crown to rely 

upon it. This was perhaps a case where the Judge ought to have exercised her judicial 

discretion to exclude the statements as unreliable. 

 

37. In a 1970 Fordham Law review article intituled, “The Admissibility of Dying Declaration”, 

the writer opined at page 513: 
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“While it has been recognized that dying declarations are not 

always true and in many cases are contradictory, they have 

been admitted as an exception to the hearsay rule because of 

an historical belief in their reliability, and because of necessity. 

It had long been believed that a man about to die and meet his 

maker would be unwilling to die with a lie on his lips. As Dean 

Wigmore stated, "[a]ll Courts have agreed, with more or less 

difference of language, that the approach of death produces a 

state of mind in which the utterances of the dying person are to 

be taken as free from all ordinary motives to mis-state." 

 

38. In Decoyo Ferguson v R SCCrApp. No. 77 of 2009 this Court (differently constituted) were 

faced with two statements allegedly made by the deceased woman, Cleopatra Gibson, on 

different occasions after she had been stabbed by the appellant, Decoyo Ferguson 

(“Decoyo”).  

 

39. The salient facts were that Ms. Gibson was at the Fountain of Youth club (“the Club”) on 

East Street when she got into an argument with Decoyo. He was struck in the head with a 

bottle by Ms. Gibson.  Decoyo left the Club and went home. However, he returned having 

armed himself with a knife which he used to stab Ms. Gibson as she was sweeping. Shortly 

after the stabbing, and while still at the Club, Ms. Gibson told her sister that it was Decoyo 

who had stabbed her. Ms. Gibson was taken to hospital. 

 

40. The next day Police Constable 2644 James Johnson accompanied by other officers visited 

Ms. Gibson in the Accident and Emergency Department of the Princess Margaret Hospital. 

He observed her to be grimacing from what he believed to be great pain. He asked her who 

was responsible for her injuries and she replied, “Coyo from Ridgeland Park”. He said Ms. 

Gibson then complained of being in pain and she appeared to be having trouble breathing. 

She asked him to call a doctor. She later died and the cause of death was septic shock as a 

result of the stab injuries inflicted by Decoyo. 

 

41. At his trial, the statements of Ms. Gibson made to her sister and to Officer Johnson were 

given in evidence. Decoyo was convicted of manslaughter by reason of provocation. He 

appealed on a number of grounds including one that read, “The Learned trial Judge erred 

in allowing inadmissible evidence to be allowed to be put to the jury.” 

 

42. Mr. Wayne Munroe, Decoyo’s Counsel submitted that the two statements were hearsay 

because they were not part of the res gestae nor could they be classified as dying 

declarations. In rejecting the submissions Sawyer, P, at paragraphs 31-33 said: 

 

“31. Whether the deceased herself knew or felt that she was 

dying on the  two occasions when she made those statements 

we may not be able to say scientifically. What is clear from the 

medical evidence is that she was in actual danger of death from 

the stab wounds which had penetrated the intestines causing 

fluid from that organ to leak into the surrounding tissue 
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thereby causing sepsis and bringing about her death the day 

after she was admitted to hospital. 

 

32. Bearing in mind all of the circumstances in which the 

impugned statements were made, we did not accept Mr. 

Munroe’s submissions regarding the cause of death and the fact 

that the impugned statements were made some time after the 

stabbing and in our judgment we concluded that they were 

dying declarations as well as part of the res gestae and were 

admissible before the jury. Complaint was also made about how 

the learned judge dealt with those issues when summing up to 

the jury. In our judgment, the learned judge in his summing up 

clearly warned the jury about the possibility of concoction and 

of bias in the sense that the deceased and Eldrice Gibson were 

not only sisters but were also alleged by the defence to be drug 

dealers, gun-toters and generally of bad character. 

 

33. If we are wrong in holding that the impugned statements 

were admissible under section 4(a) of the Evidence Act and as 

part of the res gestae under section 39 (2) (a) and as dying 

declarations under section  39(2) (i) of the Evidence Act, in our 

judgment, the statements made by the deceased to Eldrice 

Gibson and Constable Johnson would not be hearsay because 

they were not adduced to prove the truth of their contents but 

to show what the deceased — who would have been a 

competent witness if  she had survived - said after she had been 

stabbed, that is, they were  admissible as original evidence 

section - 4(a) of the Evidence Act and see  e. g., Subramaniam v 

Public Prosecutor [1956] 1 WLR 965, Phipson on Evidence 

151h Edition paragraphs 21-04 - 2107 where the issue is 

discussed in some detail.”  
 

43. Sawyer, P’s reference to “original evidence” was probably derived from page 970 of 

Subramaniam v Public Prosecutor [1956] 1 WLR 965, where the following appears: 

 

“Evidence of a statement made to a witness by a person who is 

not himself called as a witness may or may not be hearsay. It is 

hearsay and inadmissible when the object of the evidence is to 

establish the truth of what is contained in the statement. It is 

not hearsay and is admissible when it is proposed to establish 

by the evidence, not the truth of the statement, but the fact that 

it was made.”  
 

44. The facts of Subramaniam are set out the head note; hence I reproduce it, in part: 
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“The appellant was found in a wounded condition in the 

Rengam District in the State of Johore by members of the 

security forces operating against terrorists. He was tried on a 

charge of being in possession of ammunition contrary to 

regulation 4 (1) (b) of the Emergency Regulations, 1951, of the 

Federation of Malaya, and put forward the defence, inter alia, 

that he had been captured by terrorists and that at all material 

times he was acting under duress. He sought to give evidence, 

in describing his capture, of what the terrorists said to him, but 

the trial judge ruled  that evidence of the conversation with the 

terrorists was not admissible unless they were called. The 

judge said that he could find no evidence of duress, and in the 

result the appellant was convicted of the offence charged and 

sentenced to  death. On appeal:- 

 

Held , allowing the appeal, that the judge was in error in ruling 

out peremptorily the evidence of conversation between the 

terrorists and the appellant. Evidence of a statement made to a 

witness by a person who was not himself called as a witness 

was not hearsay evidence and was  admissible when it was 

proposed to establish by the evidence, not the truth of the 

statement, but the fact that it was made. Statements could have 

been  made to the appellant by the terrorists which, whether 

true or not, if they  had been believed by the appellant, 

might, within the meaning of section 94  of the Penal Code of 

the Federated Malay States, reasonably have induced  in him 

an apprehension of instant death if he failed to conform to 

their  wishes. Thus a complete, or substantially complete, 

version according to  the appellant of what was said to him by 

the terrorists and by him to them  had been shut out. That 

version, if believed, could and might have afforded cogent 

evidence of duress brought to bear on the appellant. He had 

not been allowed to give relevant and admissible evidence, and 

it could not be held with any confidence that had the excluded 

evidence, which went to the  very root of the defence of duress, 

been admitted, the result of the trial would probably have been 

the same.” 

 

45. I have laid out the Privy Council’s decision in Subramaniam, particularly the passage 

extracted from page 970 to buttress our view that Inspector Missick’s evidence was 

inadmissible hearsay inasmuch as it was elicited to establish the truth of what was contained 

in Tyson Cargill’s statement, to wit, that the appellant stood in position number 9; and to lend 

support to Inspector Missick’s evidence that the appellant had taken up position number 9. 

 

46. It was the submission of the respondent that at the close of the case for the Crown, sufficient 

evidence to establish a prima facie case against the appellant had been adduced by them so as 
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to ground the judge’s decision to call upon the appellant to answer the charge of murder. The 

respondent placed reliance on the evidence of Marcus that the appellant and Blue were his 

killers. They argue that Marcus’ evidence is supported by other direct and circumstantial 

evidence, for example, Marcus’ knowledge of the appellant and Blue and the evidence of 

Tyson Cargill. 

 

47. We hold that the respondent’s reliance of Tyson Cargill’s purported identification of the 

appellant is misplaced as his evidence is inadmissible hearsay – as they have conceded. Thus, 

there is only Marcus’ identification evidence to support the Crown’s case against the 

appellant. That evidence must be examined in the context of the circumstances in which the 

identification came to be made juxtaposed against the evidence of the other eyewitnesses. 

 

48. As noted earlier in this judgment, Marcus had been shot in the face, he was lying on the 

ground, it was around 9:00p.m. at night and the quality of lighting was questionable. Against 

those factors is arrayed the evidence of Jia Jie Lan, Sebastian Kerr and Lamont Strachan, all 

of whom were witnesses for the Prosecution.  

 

49. The evidence of Lamont Strachan was that he knew the appellant but he could not say if he 

had seen him in 2014. He was on the scene at the material time. He did not purport to 

identify the appellant as the man with the shotgun. I extract the more pertinent parts of his 

evidence: 

 

(pg. 468 of the transcript) 

“A.  When I looked up I saw somebody coming towards my  

direction with a shotgun. 

 

 Q.  And what happened next? 

 

 A.  I ran.”  

 

(pg. 470 of the transcript) 

“A.  I just saw a figure with a shotgun coming towards my 

direction and the person was wearing something over 

their face. 

 

Q.  You say something over their face? 

 

A.  Yes, sir. 

 

Q.  Can you say what it was? 

 

A.  Rag or mask. 

 

Q.  Do you know what color it was? 

 

A.  Red, if I remember. 
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Q.  And can you say what he was doing with the shotgun? 

 

A.  Firing.”  

 

 

(pg. 488 of the transcript) 

     “Q.  This person that you saw 

 

A.  I presume it was a male because the person was kind of 

thick. 

 

Q.  When you say kind of thick, what do you mean? 

 

A.  Bigger than me. I’m skinny. The person was bigger 

than me. Built. With a shotgun. 

 

Q.  So the person was wider than you are? 

 

A.  Yes. Probably from either their size or clothes. 

 

Q.  Clothing, what type of clothing were they wearing? 

 

A.  I can’t remember the clothes. I saw a shotgun and a 

mask and that’s my cue to go. You would sit around if 

someone was coming with a shotgun and a mask. I 

wouldn’t sit around.”  

 

(pg. 497 of the transcript) 

“Q.  No lighting; is that correct? 

  

 A.  To the front there —- 

 

  Q.  We’re not talking about where you’re located, we’re 

talking about the person who you saw, the person with 

the gun, where he was located. 

 

   A.  Only the streetlights were out front there and that’s out 

to the front. It was the service road. 

 

   Q.  The road you’re meaning is Carmichael Road? 

 

   A.  Right. 

 

   Q.  Was this person closer to Carmichael Road? 
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   A.  They were at the service road. 

 

   Q.  There are no lights on the service road? 

 

   A.  No lights on the service road. The service road is right 

beyond the back of this truck.”  

 

(pg. 505) 

“Q.   So you never saw the shooters face, this person with the    

shotgun? 

 

                          A.     The person had on a mask or something covering their  

face.” 

 

(pg. 507) 

“Q.   Okay. I want to just finally, Mr. Strachan, I want to 

 suggest to you that the area out front, that area you 

 see in photo number one and two, the area where you 

 saw that gunman with the shotgun, is a very dark area. 

 

                           A.     Yes, sir. Right in the front there?” 

 

50. The gist of Strachan’s evidence therefore was that the man with the shotgun - who Marcus 

said was the appellant - had a red rag or mask over his face and the area where he saw the 

man was on the service road which was dark because there were no lights. 

 

51. Another witness for the Prosecution was Sebastian Kerr. Portions of his evidence are set out 

below: 

   

(pg. 577 of the transcript) 

“Q.   In the back there, in that area, you said it was dark? 

 

A.   Yes, ma’am. 

      

Q.   With it being dark, sir, was it difficult at all for you to  

       see Marcus? 

 

A.    I mean, no. Because they know it was him. It wasn’t 

 difficult.” 

  

(pg. 578 of the transcript) 

“Q.   Can you tell us, please, the lights? 

  

A.   The fence have a green shade on it. 

 

Q.   Yes, sir? 
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A.   The lights wasn’t too effective in the back there. 

 

Q.   When you say the lights wasn’t too effective? 

 

A.   You could see, but you can’t see. Like I say, I know that  

 was him because of his voice and in the back of  

 Gibson’s store has no lights in the  back there at all. As  

            you can see, bushes in the back there too. 

 

Q.   You said no lights In the back of Gibson’s what? 

 

A.    Gibby’s liquor store. 

        

Q.    Mr. Kerr, do you recall, sir, at all whether there was  

             any other light in between Gibby’s liquor store and  

             Checkers on that particular night? 

 

A.  No, ma’am.” 

 

 

  (pg. 586) 

 “Q.  You said you saw someone with a shotgun in the area  

            of the garbage bin. Did you see this person’s face? 

 

A.   No, sir. 

 

Q.   Would that be because the area was a bit dark? 

 

A.   Yes, sir.”  

     

52. The gist of Kerr’ evidence is that the area was dark and as a result he did not see the 

shooter’s face. He does not mention any covering over the shooter’s face. 

 

53. Jia Jie Lan was another witness called by the prosecution. He worked at Mike’s Take-Away 

restaurant but at the material time, that is 8:45p.m., was in his apartment above the restaurant 

observing on his security camera what was happening outside.  Some of his evidence is set 

out below: 

  

(pg. 118) 

“A. After I heard the gunshot, couple seconds, I see the one   

 gentleman with a red towel or mask on the face and 

 black shirt.”  

          

(pg. 129) 

 “A.  Yeah, because they passed. I can see on top of the face here on the  
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 camera. I see on top of the shirt, what the colour shirt on the face,  

 on top the hair (indicating). 

         

Q.  You were able to see the hair? 

 

A.  Yes. 

 

Q.  What hairstyle did the person have? 

 

A.  Short hair. 

 

Q.  Short hair, when you say short hair, you mean like short haircut? 

 

A.  Short haircut, yes.” 

              

(pg. 137)    

“Q.  So it was only covering the mouth? 

 

A.  No, covering the face, sorry. 

 

Q.  Covering the face? 

         

A.  Yes, under the eyes right there (indicating)” 

  

(pg. 140) 

“Q.  And do you have lights on the side of the building that more leads to   

            Gibson Liquor Store? 

A.  No.”  

 

54. There is no gainsaying to my mind that there were two individuals involved in the shooting 

of Marcus on the day in question. The injury sustained by Marcus was indicative of a 

handgun such as he claimed Blue had. The discovery of an unfired shotgun shell at the scene 

and the evidence of Kerr, Strachan and Lan supports Marcus’ claim that a person carrying a 

shotgun was also present. However, the crucial issue is whether the identification of the 

appellant as the individual with the shotgun by Marcus is reliable and accurate. 

  

55. A matter which may have impacted Marcus’ identification, if the statement of the appellant 

to the police is to be believed, to wit, he and the appellant had a physical altercation in 2012, 

is an apparent animus between himself and the appellant. Therefore, when he provided the 

information as to who he believed was responsible for his shooting, he may have been 

influenced by his previous encounter with the appellant. In other words, the apparent animus 

between him and the appellant may have caused him to single out the appellant as one of the 

shooters.  

 

56. This was a case where there was evidence against the appellant but it was of a tenuous 

nature. The quality of the identifying evidence was not good. Marcus’ evidence had to be 



 
 

19 
 

examined in view of all of the circumstances surrounding the event and those circumstances 

militated against the accuracy of his identification. His evidence could not rise to the level of 

support of the Crown’s case against the appellant. 

 

 

Conclusion 

 

57. At the close of the Crown’s case there was, to my mind, insufficient admissible evidence 

disclosed for the appellant to be called upon to present a case. The Judge ought to have 

acceded to the submission of no case to answer. Thus, this ground succeeds. 

 

Disposition 

 

58. Given the state of the evidence available to the Crown I have sought to identify earlier in my 

judgment. It is my view that on the authority of Reid v R [1980] A.C. 343 and the 

expressions of the Board therein and the recent decision of this Court (differently constituted) 

in Durante Davis v R SCCrApp. No. 299 of 2016; that this is not an appropriate case for the 

application of the proviso contained in section 13 of the Court of Appeal Act nor is it 

appropriate to require the appellant to undergo another trial. 

 

59. In the premises, I quash the conviction and set aside the sentence imposed by the Judge. I 

make no order for a re-trial. 

 
 
 
 

 

 The Honourable Mr. Justice Isaacs, JA 

 

60. I agree 

 

 

 

                                                                        The Honourable Madam Justice Crane-Scott, JA 

 

61.  I also agree 

 

 

 

     The Honourable Mr. Justice Jones, JA 

 


