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On 11 November, 2016, Desirade Clarke was leaving a store on Marathon Road when she was 

approached by a man dressed in a white T-shirt and dark coloured pants. The man was armed 

with a sharp object which he held at her neck and demanded she move over. When she refused, 

he then demanded the keys to her car. The man picked up the keys and drove off in her vehicle in 

which she had left her bag containing her wallet and purse. Ms. Clarke flagged down a motorist 

who allowed her use of her cellular phone to contact the police. It was at this time that Ms. 

Clarke noticed that she had been injured.  Around 1pm that same day Mr. Richards was driving 

in the area of Claridge Road and noticed a man dressed in a black pants and white shirt running 

with a female’s purse in his hand. He suspected that something was wrong and subdued the man 

until police arrived. The man that he subdued was identified as the appellant, he was cautioned 

and searched and thereafter arrested when a black clutch-like purse was found in one of his 

pockets. A handbag was also retrieved from the immediate vicinity of the appellant. Ms. Clarke 

was able to identify her bag at the police station and she also identified the appellant as her 

attacker. The appellant was tried and convicted for armed robbery, causing harm with intent to 

facilitate the commission of an offence and receiving. He has appealed his convictions on the 
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ground inter alia that the learned judge failed to properly direct the jury on the alternative counts 

of armed robbery (stealing) and receiving and how to have approach them. 

Held: appeal against the conviction for armed robbery dismissed; sentence affirmed. Appeal 

against the conviction for receiving is allowed; conviction quashed and the sentence imposed set 

aside. 

The present case is one where there were verdicts that were legally inconsistent with each other 

on the face of the record. Verdicts are inconsistent in that sense where, for example, a person is 

convicted of being both thief and receiver or of attempting to commit an offence and committing 

that offence. 

In order for the jury to convict the appellant of armed robbery they had to be satisfied that he was 

the person who robbed Ms. Clarke of her property while armed with an offensive instrument. 

They had to be sure that all of the elements of armed robbery are present. So, the jury had to be 

sure the appellant dishonestly appropriated a thing of which he is not the owner. They were 

unanimous in their verdict that the appellant was the armed robber. 

Additionally, we observe that the Judge did not direct the jury on considering each count 

separately; and that they, having done so, could arrive at different verdicts in respect of each 

subject to the direction on alternative verdicts. 

We are satisfied that there was a proper evidential basis for the conviction on the armed robbery 

count inasmuch as Ms. Clarke identified the appellant as the man who robbed her of her property 

while armed with a sharp object; and she had sufficient opportunity to view the appellant for 

what we consider was more than a fleeting glance. The Judge provided the jury with adequate 

directions on the issue of visual identification by witnesses so the jury was in a position to assess 

the quality of Ms. Clarke’s visual identification of the appellant. 

The Judge ought to have explained to the jury that the armed robbery count and the receiving 

count were laid in the alternative. He ought also to have discharged the jury from delivering a 

verdict on the receiving count once they had rendered their decision on the armed robbery count. 

We are satisfied that having regard to the trial as a whole the appellant was afforded a fair trial 

and that the complaints levied in these grounds do not detract from that satisfaction to cause us to 

interfere with the convictions  and sentences except to the extent that we have found the 

receiving count cannot stand. 

In the premises, we are satisfied that there is some merit in ground 7; and that the two verdicts 

cannot stand together. We hold the view however, that this is a proper case for the employment 

of the proviso contained in section 13(1) of the Court of Appeal Act as no miscarriage of justice 

has occurred; and that the justice of the case demands that the appellant’s conviction for armed 

robbery be upheld and the sentence of ten years and eight months imposed by the Judge be 
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affirmed as well. However, we quash the conviction for receiving and set aside the “sentence” 

imposed by the Judge for that offence. 

 

Attorney General v Omar Chisholm MCCrApp No. 303 of 2014 followed 

Ferron Scavella v Regina SCCrApp No. 124 of 2009 considered 

Gilson v R [1991] LRC (Crim) 756 considered 

Jermicko Ferguson v Regina SCCrApp. No. 65 at 2017 considered 

R v AS [2016] EWCA Crim 958 considered 

R v Seymour [1954] 1 All ER 1006 considered 

R. v Fernandez (Andrew Nigel) [1997] 1 Cr. App. R. 123 (1996) considered 

Rauel Pierre v Regina SCCrApp No. 48 of 2017 mentioned 

Regina v Michael Abnett and Florin Jeleru [2017] EWCA Crim 41 considered 

Richard Munnings v Regina SCCrApp. No. 65 of 2017 considered 

 

______________________________________________________________________________ 

JUDGMENT 

___________________________________________________________________________________ 

Delivered by The Honourable Mr. Justice Jon Isaacs, JA: 

On 8 May 2019, having heard the submissions of the appellant and Counsel for the respondent, 

Ms. Linda Evans, we reserved our decision. We render it now. 

1. The appellant was convicted of armed robbery, causing harm with intent to facilitate the 

commission of an offence and receiving on 18 October 2017; and sentenced on 23 March 

2018. On 27 April 2018 he filed his appeal. It is out of time since he ought to have filed his 

appeal within twenty-one days of 23 March 2018. He is some seven days late. Therefore, the 

appellant had to apply for leave to appeal out of time. 

2. The application for leave was not supported by an affidavit explaining, inter alia, the reasons 

for the delay and the prospect of success, but in his notice of application for extension of time 

within which to appeal, the appellant stated that following his sentencing, he had made a 

request for the appeal forms to the authorities but had to wait on them to provide the 

necessary forms to launch his appeal; which they did not do until 27 April 2018. 

3. As the appellant was un-represented we were prepared to adopt a more relaxed approach to 

his application than we would to an applicant who was represented by Counsel. Thus, we 

considered his application despite its shortcomings.  

4. The factors that we bear in mind when confronted with an application for leave to appeal out 

of time are well known and have been rehearsed in Attorney General v Omar Chisholm 

MCCrApp No. 303 of 2014 and subsequent decisions of this Court. They are: 1) the length of 
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the delay; 2) the reason for the delay; 3) the prospect of success; and 4) the prejudice, if any, 

to the respondent. 

5. In that regard we view the length of the delay in this case as negligible; and the reason 

proffered for the delay is acceptable. Further, we are unable to perceive any prejudice inuring 

to the respondent should the appellant be granted the leave sought. The only factor which 

calls for our more anxious consideration is the appellant’s prospect of succeeding on his 

appeal.  

Background 

6. On 11 November, 2016, Desirade Clarke was leaving a store on Marathon Road. She had 

placed her bag in her car and was about to get in when she was approached by the appellant 

who was dressed in a white T-shirt and dark coloured pants and armed with a sharp object 

which he held at her neck. The appellant demanded she move over but she refused. He then 

demanded the keys to her car. She dropped them on the floor of the car and as he moved to 

retrieve them she was able to run away into the street crying out for help. As she did so she 

noticed that the appellant drove off in her vehicle in which she had left her bag containing 

her wallet and purse. In her haste to get away Ms. Clarke fell to the ground. She got up and 

managed to wave down a passing motorist who allowed Ms. Clarke to use her cell phone. It 

was at that time Ms. Clarke realized that she had received a cut to one of her fingers. 

7. On 11 November 2016, about 1:40 p.m., Sergeant 2392 Storr went Penny Savings Bank Lane 

in the area of Claridge Primary School. There he located Ms. Clarke’s vehicle which had 

crashed into the school's wall and received damages to the front section. He arranged for the 

car to be towed to the Internal Security Section of the Central Detectives Unit. 

8.  At approximately 1:50 pm. on 11 November 2016, Mr. Elvin Richards, an employee of the 

Princess Margaret Hospital was on his way back to his place of employment and had 

detoured to the street in the back of the Mall at Marathon at the request of some of his 

coworkers and was proceeding to make a purchase on their behalf from Bamboo Shack on 

Wulf Road. When he arrived in the area of Claridge Road he noticed a man dressed in a 

black pants and white shirt running. This man had a female’s purse in his hand. Mr. Richards 

turned his vehicle around. It appears that by the time Mr. Richards encountered the man 

again about five minutes later, the man was walking from a yard. When he saw Mr. Richards 

he apparently thought Mr. Richards was a police officer as made some remarks to him to the 

following effect, “Officer, if you know what's good for you, you better carry your sissy 

…before you get shoot”. Mr. Richards accosted the man and eventually was able to subdue 

and hold him until the police arrived on the scene a short time later and took control of the 

situation. 
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9. Insp. Osbourne Davis was on mobile patrol on 11 November 2016, in the Claridge Road area 

along with W/DC 3747 Seymour. They were on the lookout for a male who reportedly 

committed an offence earlier in the day. A short time later he and his partner went through 

the area of a street named Clay Road off Claridge Road. They encountered a civilian male 

who requested their assistance. He had a male who was struggling on the ground. He 

indicated that the male was basically breathing hard and sweating. The male, later identified 

as the appellant, was, cautioned and searched. Inspector Davis said that in the appellant’s 

back right pocket, a black clutch-like purse was found. Also, he observed a black handbag 

that was in the immediate vicinity of the appellant. The appellant was arrested and taken to 

the Wulff Road Police Station to be booked in. Inspector Davis’ account was supported in the 

main by W/DC 3747 Seymour. 

10. Ms. Clarke went to the Wulff Road Police Station the same day and while there saw her 

purse on a desk. She was able to identify to the police her wallet containing her driver’s 

licence. The items identified by Ms. Clarke as having been stolen from her were turned over 

to her by the police. When she had completed giving her statements to the police she went to 

seek medical attention for her injury. Ms. Clarke later identified her vehicle at the Internal 

Security compound where it had been towed after it had been discovered in a damaged 

condition.  

11. Corporal 2672 Rolle interviewed the appellant in reference to the matter; and when asked 

about the armed robbery of and causing harm to Ms. Clarke, the appellant denied having 

committed the offences. Officer Rolle later charged the appellant for the offences he faced at 

trial. 

12. During the trial, the appellant had sought to suggest to Miss Clarke that she had received the 

injury to her hand when she fell to the ground. She denied the suggestion; and indicated that 

she had fallen on her knees and not her hands. 

13. Insp. Wakita Taylor gave evidence of seeking to conduct an Identification Parade on 13 

November 2016, which was dismissed after the appellant complained of it not being fair. 

She, made another unsuccessful attempt to find persons of similar characteristics as the 

appellant, and because of time constraints relative to the custody time of the appellant, she 

directed Sergeant 96 McCartney to compile a twelve man photo gallery instead with a 

photograph of the appellant. Sergeant McCartney compiled the photo gallery and after 

viewing it, Ms. Clarke identified and initialed the photo of the appellant as the person who 

had robbed her on 11 November 2016. 

14. Dr. Susanna Campbell spoke to injury presented by Ms. Clarke when she visited her office at 

the Walk In Clinic on Carmichael Road on 11 November 2016. She said Ms. Clarke had a 

cut on her left thumb which was about 13 mm. and required 4 stitches. Ms. Clarke thought 

that she was cut with a bottle. The Appellant sought to suggest to the doctor that the cut on 
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Miss Clarke’s hand was sustained when she fell on the ground; but that suggestion was 

rejected by the Doctor. 

15. The appellant was found guilty of the offences of Armed Robbery with a count of 9-0; 

Causing Harm with a count of 9-0; and Receiving with a count of 9-0. In her sentencing 

remarks the Judge said: 

“Therefore, in all the circumstances of this case I find that an 

appropriate  sentence for this convict Marco Oliver, is twelve 

years imprisonment for the offence of armed robbery, three 

years for the offence of causing harm. In relation to the offence 

of receiving your (sic) sentence[d] to time spent, the sentence[s] 

for armed robbery and causing harm are to run concurrently. 

I've also taken into consideration the time which he has spent 

on remand and discount the seem (sic) and sentence him to a 

period of ten years and eight months with effect from the date 

of conviction on the 18th of October, 2017.” 

16. He appealed his conviction and sentence. 

17. The appellant filed some twenty-six grounds of appeal and added four additional grounds; 

but he abandoned several of the original grounds, to wit grounds 1, 13, 15, 16 and 18; and he 

did not pursue ground 9. He abandoned ground 1 of his additional grounds. He combined 

several of the original grounds, to wit, 11 was said to be the same as 6, 7 and 10, 20 was said 

to be the same as 6, 7, 10 and 11 and 24 was said to be the same as 6, 7, 10, 11 and 20. We 

may add that ground  19 could have been argued along with grounds 6, 7, 11, 20 and 24.  

18. We have set out below those grounds we consider germane to the appeal: 

“2. That the inadmissible evidence (hearsay) of Mr. Richards 

had affected  the jury’s decision and had called for some 

directions from the learned trial judge. 

3. That there was a serious procedural irregularity that 

affected the fair trial of the appellant, and required a proper 

direction. 

4. That a serious procedural, material irregularity had 

occurred affecting the right of the appellant to cross-examine 

witnesses to ascertain certain facts, and his fair trial. 

5. That the learned trial judge erred in law when she failed to 

bring home the point to the jury the dangers of visual 

identification, and the need for caution and care by giving at 

least one example for the need for care, because of the danger 

that is inherent in visual identification; nor was there any 
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direction to the jury on false alibi, and lying witnesses to 

support it as was required in the circumstances. 

6. That the learned trial judge erred when she fail to tell the 

jury to give separate consideration to each count where the 

appellant was tried on a multiple count indictment. 

7. That the verdicts in their totality are inconsistent, unsafe, 

unsatisfactory, and has resulted in a substantial miscarriage of 

justice. 

8. That the learned trial judge erred when she failed to give a 

decision on a  question of law that had arisen in mitigation as it 

related to the  inconsistancy (sic) of the verdicts resulting in a 

miscarriage of justice. 

10. That the learned trial judge fail to properly direct the jury 

on the  alternative counts of arm robbery (stealing) and 

receiving and how to have approach them. 

11. That the learned trial judge failed to have given her 

assistance to the jury on a number of material aspects during 

the trial. 

12. That the doctrine of recent possession was wrongfully 

applied in the circumstances of the present case. 

14. That the directions on the alibi witnesses, and the whole 

was improper in the circumstances, and left, or give the 

impression of guilt to the jury. 

17. That the showing of the photo gallery as a substitute I.D. 

parade at a time when the appellant was in custody (as a 

known suspect) and available to take part in an I.D. parade 

had deprived the appellant of the safeguards of a parade, nor 

was the jury told the purpose, and safeguards of a parade to 

both the police, and the accuse (sic)as should have been done in 

the circumstances of this case. 

 19. That the verdicts are irregular, and as they are 

alternatives they can’t or should not be allowed to stand 

together; and the verdicts on count 1 & 2  should be quashed in 

the circumstances, and the verdict on count 3 affirmed. 

20. That the learned trial judge failed to discharge the jury 

from giving a verdict on the alternative count. 

21. That the learned trial judge failed to properly direct the 

jury on the count of receiving. 
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22. That the summing up was unbalanced as the case for the 

defence was not properly put to the jury. 

23. That there was a breach of the provisions of 258 of the 

C.P.C. that had operated unfairly to the appellant’s fair trial. 

24. That as it is wrong in principle for a person to be guilty of 

stealing and receiving the same goods in the same transaction, 

then it is equally unlawful for a person to be punished for 

stealing and receiving the same goods in the same transaction 

as they are alternatives counts or offences. 

25. That the learned trial judge erred in law when she admitted 

the evidence of officer Rolle during the voir dire. 

26. That the cumulative effect of the various irregularities and 

informalities that occurred during the trial, rendered the trial 

unfair in the circumstances.” 

19. The appellant filed supplemental grounds as follows: 

“2. That the learned trial judge erred in law and in principle 

when she left it open for the jury to convict on alternative 

counts in the same indictment. 

3. That the verdicts are unreliable and unsafe in the 

circumstances of the  case as a whole. 

4. that even though the jury could have returned either of the 

verdicts they  did on the alternative counts upon the evidence, 

and a proper direction, then the questions arises (sic) as to 

which of the verdicts are (sic) to be accepted? and if it’s the 

function of the court or duty of the jury to say which of the 

verdicts is to be accepted?”  

20. As per his indication we do not consider it necessary to address all of the grounds proffered 

by the appellant since some raise identical issues under other grounds, for example ground 24 

is said to be the same as grounds 6, 7, 10, 11 and 20. Our approach is that the above grounds 

may be subsumed in ground 7. 

Ground 3 - That there was a serious procedural irregularity that affected the fair trial of 

the appellant, and required a proper direction. 

21. The appellant alleged that while Ms. Clarke was testifying, she produced her purse - the 

selfsame one that was alleged to have been stolen – for the jury to see. However, this event is 

not reflected in the transcript. Even if that had occurred, we do not consider this so egregious 

an act as to warrant our intervention. 
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Ground 4 - That a serious procedural, material irregularity had occurred affecting the 

right of the appellant to cross-examine witnesses to ascertain certain facts, and his fair 

trial. 

22. The appellant contended that the items alleged to have been stolen ought to have been made 

available by the prosecution for his inspection; and the failure to do so affected the fairness 

of his trial. 

23. We see no merit in this ground. Although the items were said to have been recovered, the 

evidence suggested that they had been returned to Ms. Clarke. Once the jury was satisfied 

that Ms. Clarke’s property had been taken by the robber as she had testified it made no 

difference to the outcome of the case whether those items were or were not made available 

for the appellant’s inspection.  

Ground 5 - That the learned trial judge erred in law when she failed to bring home the 

point to the jury the dangers of visual identification, and the need for caution and care by 

giving at least one example for the need for care, because of the danger that is inherent in 

visual identification; nor was there any direction to the jury on false alibi, and lying 

witnesses to support it as was required in the circumstances. 

24. We are satisfied that the directions on visual identification given by the Judge were adequate 

in the circumstances of this case. To the extent that the appeal depends on this ground for its 

success, it fails. 

25. The second part of this ground in regard to a false alibi is considered in ground 14. 

Ground 7 - “That the verdicts in their totality are inconsistent, unsafe and unsatisfactory 

and has resulted in a substantial miscarriage of justice.” 

26. The appellant argued that the verdicts of armed robbery and receiving are inconsistent 

inasmuch as a person cannot be the robber and be at the same time the receiver. He must be 

either the robber or he must be the receiver. This is settled law to the extent it may be 

regarded as trite law. 

27. The present case is one where there were verdicts that were legally inconsistent with each 

other on the face of the record. Verdicts are inconsistent in that sense where, for example, a 

person is convicted of being both thief and receiver or of attempting to commit 

an offence and committing that offence. 

28. In R v AS [2016] EWCA Crim 958 the English Court of Appeal made the following 

observation: 

The approach the Court should take when it is contended that 

a verdict is unsafe because a jury has returned 

an inconsistent verdict is authoritatively established by the 
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recent Court of Appeal decision in R v Fanning [2016] EWCA 

Crim. 550. In that case the court stated that the test to be 

applied is that set out by Devlin J in R v Stone which is 

referred to  with approval in the Court of Appeal decision 

in R v Hunt (1968) 2 QB 433 namely: 

"When an appellant seeks to persuade this court 

as his ground of appeal that the jury had 

returned a repugnant or inconsistent verdict, the 

burden is plainly upon him. He must satisfy the 

court that the two verdicts cannot stand 

together, meaning thereby that no reasonable 

jury who had applied their mind properly to the 

facts in the case could have arrived at the 

conclusion, and once one assumes that they are 

an unreasonable jury, or they could not have 

reasonably come to the conclusion, then the 

convictions cannot stand. But the burden is upon 

the defence to establish that." 

29. This Court differently constituted, in Ferron Scavella v Regina SCCrApp No. 124 of 2009, 

considered a complaint by the appellant that a jury had rendered inconsistent verdicts when 

they found him guilty of attempted murder of one officer but not guilty of another officer 

while both officers were seeking to arrest him on suspicion of burglary. The Court found 

there was a logical explanation for the two different verdicts and in any event stated at 

paragraphs 26-27: 

“26. Indeed it is not mandatory that the appellate court quash 

the convictions even where inconsistent verdicts are returned 

by the jury. In the leading case of Ian Drury (1972) 56 Cr. App. 

R. 104, Lord Justice Davies said: 

“We reject as too bold the proposition that the 

simple fact that a jury has returned inconsistent 

verdicts, acquitting on some count or counts and 

convicting on others, means that in every such 

case this Court is obliged ex necessitate to quash 

the convictions. There are cases which, in our 

view, can arise when it would be proper for this 

court to say that, notwithstanding the 

inconsistency, the conviction convictions must 

stand. It all depends upon the facts of the case.” 
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27.  Quite notably, in the unreported case of Trundell (June 28, 

1991) cited in the case of Kevin McCluskey (1994) 98 Cr. App. 

R. 2016; 220, the following was emphasized: 

“…the fact that two verdicts were shown to be 

logically inconsistent might not by itself be a 

reason for quashing a verdict unless the only 

explanation for the inconsistency must or might 

be that the jury was confused and/or adopted the 

wrong approach, thus making the verdict 

complained of unsafe.”” 

30. In order for the jury to convict the appellant of armed robbery they had to be satisfied that he 

was the person who robbed Ms. Clarke of her property while armed with an offensive 

instrument. They had to be sure that all of the elements of armed robbery are present. So, the 

jury had to be sure the appellant dishonestly appropriated a thing of which he is not the 

owner. They were unanimous in their verdict that the appellant was the armed robber. 

31. In order to convict the appellant of receiving, the jury had to be satisfied that he fell within 

the definition provided in sections 62 and 358 of the Penal Code which reads: 

“62. (1) A person is guilty of dishonestly receiving any property 

which he knows to have been obtained or appropriated by any 

crime or offence, if he receives, buys, or in any manner assists 

in the disposal of the property otherwise than with a purpose 

to restore it to the owner...” 

“358. Whoever dishonestly receives any property which he 

knows to have been obtained or appropriated by any offence 

punishable under this Title  shall, if the offence was a felony, be 

guilty of felony, or shall, if the offence was a misdemeanour, be 

liable to the same punishment as if he had committed the 

offence.” 

32. The jury convicted the appellant of receiving by a unanimous verdict of 9-0. Clearly, the 

appellant could not be the person who wrested Ms. Clarke’s property from her by force or 

threat thereof as the jury determined and also be convicted of receiving that selfsame 

property ostensibly from himself. 

33. The counts ought to have been put to the jury in the alternative by the Judge, that is, the jury 

should have been told that if they found the appellant committed the armed robbery they 

should convict him of that offence and find him not guilty of receiving; and if they were 

satisfied so that they were sure he merely received the property they should return a verdict 

of not guilty on the armed robbery count and find the appellant guilty of receiving. The 
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closest the Judge came to explaining the counts were to be treated as alternatives was at page 

568 of the transcript: 

“In law, members of the jury, the defendant would have been 

in possession  of the items shortly after they were allegedly 

stolen. And it can fairly be said that he was in recent 

possession. The police said that they asked the defendant 

where he got the items from. He said nothing. In such a case, 

you are entitled to infer according to the circumstances that 

the accused was either the handler or the person who actually 

stole the goods from the virtual complainant. The defendant 

has denied being in possession of these items. If you accept this, 

then you should acquit. If you do not accept, then you should 

convict.”(Emphasis added) 

34. It is clear therefore, that the Judge failed to provide the jury with any explanation on how 

they ought to approach the two offences of armed robbery and receiving, to wit, they could 

only find the appellant guilty of receiving if they were not satisfied that he was the robber 

and that they were satisfied on the Crown’s evidence that he was found in possession of the 

recently stolen property of Ms. Clarke. 

35. Additionally, we observe that the Judge did not direct the jury on considering each count 

separately; and that they, having done so, could arrive at different verdicts in respect of each 

subject to the direction on alternative verdicts. 

36. The appellant relied on R v Seymour [1954] 1 All ER 1006 whose head note reads: 

“Where there is no positive evidence that a prisoner has stolen 

property, but he is found in possession of property shortly 

after it has been stole and the evidence is as consistent with 

larceny as with receiving, the indictment should contain a 

count for larceny and a count for receiving. The jury should 

then be directed that, it is for them to determine whether the 

prisoner was the thief or whether he was a receiver, and they 

should be reminded that a man cannot receive from himself. If 

they find a verdict of guilty on one count, they should be 

discharged from giving a verdict on the other count.” 

37. We hold the view that inasmuch as the Judge did not direct the jury to consider each count 

separately and failed to direct them that the counts of armed robbery and receiving were to be 

treated as alternative counts, the problem created by the two conflicting verdicts was due to 

the failure of the Judge to adequately assist the jury during the summing up and the jury 
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cannot be faulted for their approach in the circumstances. How then should the Court resolve 

this inconsistency? 

38. Although the jury may have delivered inconsistent verdicts, this does not necessarily mean 

that the convictions must be quashed. Our view is predicated on a number of authorities, for 

example the cases of Ferron Scavella v Regina SCCrApp. No. 124 of 2009, Richard 

Munnings v Regina SCCrApp. No. 65 of 2017 and Jermicko Ferguson v Regina 

SCCrApp. No. 65 at 2017, in which the issue of inconsistent verdicts was canvassed by the 

Court, differently constituted. See also Rauel Pierre v Regina SCCrApp. No. 48 of 2017. 

39. The head note in R. v Fernandez (Andrew Nigel), [1997] 1 Cr. App. R. 123 (1996) reveals 

the following:  

The appellant was convicted, inter alia , of robbery (count 3), 

having a firearm with intent to commit an indictable offence, 

namely theft (count 4) and handling stolen goods (count 5) 

which was an alternative count to count 3. In summing-up the 

judge failed to direct the jury that count 5 was an alternative 

count. The jury returned a guilty verdict on count 5, the court 

having mistakenly taken that verdict before taking the verdicts 

on counts 3 and 4. The judge then directed the jury that he 

could not accept their verdict on count 5 until he had received 

their verdicts on counts 3 and 4. The jury subsequently 

returned guilty verdicts on counts 3 and 4 and were discharged 

from giving a verdict on count 5. It was contended on appeal 

that a defendant could not be convicted of theft or robbery 

after a jury has returned a guilty verdict of handling the same 

goods. Further, a judge has no power to refuse to accept an 

unambiguous verdict once it has been returned by the jury and 

the judge was not entitled to refuse to accept the jury's verdict 

on count 5. Accordingly the judge should, on receipt of the 

jury's verdict on count 5, have discharged them from returning 

verdicts on counts 3 and 4. The convictions on counts 3 and 4 

were unlawful and inconsistent with the verdict on count 5 

already returned and should be quashed. 

40. The appeal was dismissed as the court held, inter alia, at page 131 that: 

“He should have directed them that count 5 was charged as an 

alternative to counts 3 and 4 and that he would not take a 

verdict from them on count 5 until they had concluded their 

deliberations and decided upon their verdict on counts 3 and 4. 
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It does not follow however, any more than in Dolan, that the 

jury's verdict on count 5 entitled the appellant as a matter of 

law to verdicts of not guilty on counts 3 and 4. The appellant 

was in the charge of the jury on counts 3 and 4 and justice 

required that, if they were able to agree, the jury should return 

verdicts on those counts. They were undoubtedly the more 

serious counts. The jury had not been directed to treat the 

counts as alternatives. The summing-up had not identified for 

the jury any considerations in relation to count 5 which 

involved any inconsistency between verdicts of guilty on all 

three counts.” 

41. The court continued at page 133: 

“Where, as a result of the failure by the judge properly to 

direct the jury or control the procedure of the court, a jury is 

allowed, inappropriately, to return a verdict on a count in an 

indictment which has only been included in the indictment as 

an alternative to other more serious counts, the verdict in 

respect of the alternative is irregular. The judge is under a 

duty to take from the jury, and the jury are entitled to give, 

their verdicts upon the more serious counts. If a verdict is 

prematurely returned on an alternative count before the jury 

have given their verdict, or been discharged from giving their 

verdict, upon the more serious count, the judge should decline 

to accept the verdict on the alternative count. If he accepts it, it 

should ordinarily be quashed.” 

42. At paragraph 31 in Regina v Michael Abnett and Florin Jeleru [2017] EWCA Crim 41, 

Lord Justice Davis said, inter alia: 

“The position in law remains that it is not every case of legal 

logical inconsistency between verdicts which will require this 

court to interfere on the ground that a conviction is unsafe.” 

43. The first answer we must give, therefore, is whether there was a basis upon which the 

convictions could stand. We are satisfied that there was a proper evidential basis for the 

conviction on the armed robbery count inasmuch as Ms. Clarke identified the appellant as the 

man who robbed her of her property while armed with a sharp object; and she had sufficient 

opportunity to view the appellant for what we consider was more than a fleeting glance. The 

Judge provided the jury with adequate directions on the issue of visual identification by 
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witnesses so the jury was in a position to assess the quality of Ms. Clarke’s visual 

identification of the appellant. 

44. The Judge ought to have explained to the jury that the armed robbery count and the receiving 

count were laid in the alternative. He ought also to have discharged the jury from delivering a 

verdict on the receiving count once they had rendered their decision on the armed robbery 

count. 

Ground 8 - That the learned trial judge erred when she failed to give a decision on a 

question of law that had arisen in mitigation as it related to the inconsistancy (sic) of the 

verdicts resulting in a miscarriage of justice. 

45. This ground is addressed in grounds 7 and 12. 

Ground 12 - That the doctrine of recent possession was wrongfully applied in the 

circumstances of the present case. 

46. The appellant complained that the doctrine of recent possession was wrongfully applied in 

the circumstances of his case. At page 568 of the transcript, the Judge told the jury: 

“In law, members of the jury, the defendant would have been 

in possession  of the items shortly after they were allegedly 

stolen. And it can fairly be  said that he was in recent 

possession. The police said that they asked the defendant 

where he got the items from. He said nothing. In such a case, 

you are entitled to infer according to the circumstances that 

the accused was either the handler or the person who actually 

stole the goods from the virtual complainant. The defendant 

has denied being in possession of these items. If you accept this, 

then you should acquit. If you do not accept, then you should 

convict.” 

47. In a minority decision emanating out of the High Court of Australia in Gilson v R [1991] 

LRC (Crim) 756, Brennan, J posited at page 766, inter alia: 

“The question is whether the learned trial judge was correct in 

directing the  jury that, if the jury were - 

‘two offences, one or other of them, (if they were) 

satisfied either that he broke and entered and 

stole or that he received the goods knowing them 

to have been stolen, then [they] must determine 
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on the balance of probabilities which of those 

offences it is which he has committed.' 

When an indictment charges larceny and receiving as 

alternative counts and the prosecution case depends on proof 

of recent possession of the stolen goods, the jury may convict of 

either offence provided they are satisfied beyond reasonable 

doubt that the accused is guilty of one or other of them. In R v 

Langmead (1864) Le & Ca 427, at 441, 169 ER 1459, at  1464, 

Blackburn J said: 

'When it has been shown that property has been 

stolen, and has been found recently after its loss 

in the possession of the prisoner,  he is called 

upon to account for having it, and, on his failing 

to do so, the jury may very well infer that his 

possession was dishonest, and that he was either 

the thief or the receiver according to the 

circumstances.'” 

48. While Brennan, J may have rendered a minority opinion, the question posed and the answer 

was agreed to by all. The court took the view that the only qualification on the general rule 

was that an accused's liability to punishment depended wholly on the jury's verdict and that 

liability to punishment was established beyond reasonable doubt. He went on to say at pages 

767-8: 

“The sufficiency of evidence of recent possession to support a 

conviction for either offence has long been acknowledged, as R 

v Langmead shows.  In Trainer v R (1906) 4 CLR 126, Griffith 

CJ said (at 132-133): 

‘It is a well known rule that recent possession of 

stolen property is evidence, either that the 

person in possession of it stole the property, or 

received it knowing it to have been stolen, 

according to the circumstances of the case. Prima 

facie, the presumption is that he stole it himself, 

but if the circumstances are such as to show it to 

be impossible that he stole it, it may be inferred 

that he received it, knowing that someone else 

had stolen it. This is only an illustration of the 

rule as to circumstantial evidence.'” 
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49. We note that the punishment under section 258 of the Penal Code is the same whether a 

person is convicted of armed robbery or receiving. 

50. While the Judge’s direction - at page 568 - does not indicate for the benefit of the jury 

whether they could convict the appellant as the robber or as the handler, she does explain 

“recent possession” and how the jury may apply it to the facts of the case under 

consideration. 

51. We find no merit in this complaint. 

Ground 14 - That the directions on the alibi witnesses, and the whole was improper in the 

circumstances, and left, or give the impression of guilt to the jury. 

52. The Judge spoke to the appellant’s alibi in the following terms at pages 603-4 of the 

transcript: 

“As I indicated, there is no evidence other than the evidence of 

the defendant to say that he was along with a friend. That 

friend has not come  to give evidence in this Court. If you find 

that that alibi is wholly fictitious or a recent invention and is 

one that is made up in a desperate attempt to put forth a 

criminal defence in the course of this trial, it does not 

necessarily mean that he must be convicted because you still 

must go back to the prosecution's case to determine whether 

one, the evidence of the offence has been made out and two, 

that it was Marco Oliver who committed these offences based 

on the evidence that the prosecution presented. If you the jury 

are sure that the defendant was present as the prosecution 

alleges and the defence has admitted that he was present at 

1:50 in that area, he however denies that he was present prior 

to that period, you must be satisfied of all of the elements of the 

offences that are in issue.” 

53. This part of the summing up is not as clear as it could be as a reader may get the impression 

that the appellant’s friend, Jermaine Thompson, is a figment of his imagination. However, on 

at least two occasions in her summing up the Judge explained to the jury that efforts were 

made to have the witness come to court but he was out of the jurisdiction. At pages 598-9 of 

the transcript the Judge specifically told the jury: 

“However, we were informed that the witness was out of the 

jurisdiction and unable to give evidence. Therefore, I ask that 

you disregard what the prosecution would have said yesterday 

in terms of the fictitious witness of the defendant. The 
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defendant said he was along with Jermaine Thompson, 

however Jermaine Thompson was not available to give 

evidence on his behalf.”  

54. This part of the summing up could have been more elegantly expressed and should have gone 

further to tell the jury that if they concluded that the alibi was false, they should bear in mind 

that persons may put forward a false alibi to bolster a genuine defence. It follows in our 

judgment that the failure to draw the jury's attention to this point would be considered a 

misdirection. However, that of itself does not render the conviction unsafe. Whether the 

conviction in consequence is unsafe will depend upon the detail and strength of the case 

against the appellant.  

Ground 17 - That the showing of the photo gallery as a substitute I.D. parade at a time 

when the appellant was in custody (as a known suspect) and available to take part in an 

I.D. parade had deprived the appellant of the safeguards of a parade, nor was the jury told 

the purpose, and safeguards of a parade to both the police, and the accuse (sic)as should 

have been done in the circumstances of this case. 

55. The appellant contended that the Judge should not have allowed the Crown to lead evidence 

of the photo gallery - also known as a “rogue’s gallery – in circumstances where he was 

available and willing to participate in an identification parade. The usual method of 

establishing whether a witness can indeed identify a suspect is through participation in an 

identification parade. However, if the suspect refuses to take part in the parade or the witness 

is unable to attend the parade because, for example, he was injured and confined to a hospital 

bed, it is perfectly acceptable for the witness to be shown a photo gallery/rogue’s gallery to 

determine if he can identify the person of interest. 

56. In this case the appellant was available to take part in an identification parade hence the 

photo gallery should not have been used. The excuse of time being of the essence is 

unreasonable in the face of the appellant being in custody at least three days after the aborted 

parade and two days before.  

57. Sergeant 86 McCartney explained the exercise involving the photo gallery and said, inter 

alia, at page 113 of the transcript: 

“I compiled the 12-man and shortly around 12:00, I was 

advised of her arrival where I escorted her to the back, and 

then she was shown the photograph lineup.” 

58. He continued at page 114: 

“Once I was notified that she was at CDU, she was escorted to 

the area in the general investigations area, where I then began 
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the process of showing her the 12-man photo lineup and 

explaining to her purpose for being there.” 

59. Also on pages 115-6: 

“… that they are to make their mark to that person or the 

number, the position that the person is in and then they are 

invited to sign, along with the officer who is showing the 

photographs.” 

60. Ms. Clarke was said to have made her mark by the photograph and sign; and so did sergeant 

McCartney. 

61. We are unable to discern any unfairness that has inured to the prejudice of the appellant by 

the use of the photo gallery and we are satisfied that its use did not thereby render the trial 

unfair. 

Ground 21 - That the learned trial judge failed to properly direct the jury on the count of 

receiving. 

62. Inasmuch as we hold the view that the receiving conviction cannot stand along with the 

armed robbery count, we need not enter into a consideration of this ground. 

63. Grounds 6, 10, 11, 20 and 24 were considered in ground 7. 

Grounds 23, 25 and 26 

64. We are satisfied that having regard to the trial as a whole the appellant was afforded a fair 

trial and that the complaints levied in these grounds do not detract from that satisfaction to 

cause us to interfere with the convictions  and sentences except to the extent that we have 

found the receiving count cannot stand. 

Disposition 

65. In the premises, we are satisfied that there is some merit in ground 7; and that the two 

verdicts cannot stand together. We hold the view however, that this is a proper case for the 

employment of the proviso contained in section 13(1) of the Court of Appeal Act as no 

miscarriage of justice has occurred; and that the justice of the case demands that the 

appellant’s conviction for armed robbery be upheld and the sentence of ten years and eight 

months imposed by the Judge be affirmed as well. However, we quash the conviction for 

receiving and set aside the “sentence” imposed by the Judge for that offence. 
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Epilogue 

66. Although not necessary for the disposition of this appeal, we find it necessary to advise 

judges that sentences they impose must be in accordance with law. The Judge purported to 

sentence the appellant to “time spent” on the count of receiving. “Time spent” is not a 

sentence known to the law and seems very similar to a sentence imposed by Isaacs, J (as he 

then was) on Larry Raymond Jones when that convict appeared before him on 20 July 2007 

to be re-sentenced for murder some twenty years after he had been sentenced originally to 

death. Isaacs, J sentenced Jones to “time served”. On appeal by the Attorney General against 

the sentence imposed, this Court –differently constituted - stated at paragraph 31: 

“31. It is a correct statement of the statute law in The Bahamas 

that no provision in the Penal Code (Ch. 84) or the Criminal 

Procedure Code (Ch. 91) (“CPC”) or any other law, gives a 

Supreme Court judge the power to sentence a person convicted 

of crime to “time served”.” 
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