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Criminal Appeal – Appeal against conviction – Appeal against Sentence - Extension of 

Time – Incest - Entitlement of Defendant to Fair Trial – Misdirection – Adequately putting 

the Defendant’s case 

The appellant was charged with incest. The complainant in her statement to police alleged that 

she had been sexually assaulted by the appellant on two separate occasions between a certain 

period of time. At trial the defence sought for a certain time period to be considered as the 

appellant was incarcerated at the time. The defence stated that it was a matter of credibility. The 

jury was instructed to disregard evidence given for that certain time period. The appellant was 

convicted and sentenced to a period of 25 years in prison. The appellant appeals on the ground 

inter alia that, “the Learned trial Judge erred in law when she deemed statements made to the 

Police by the virtual complainant accusing the Appellant of sexually assaulting her in 2013 as 

being irrelevant to the facts in issue and therefore refused Defence Counsel the opportunity to 

test the credibility of the virtual complainant thus substantially affecting the merits of the case 

especially as credibility was crucial factor.” 
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Held: appeal allowed; conviction and sentence quashed, matter remitted to Supreme Court for 

retrial. 

 

It is clear from the transcript that counsel for the appellant was restricted in his dealing with the 

issue of the evidence relative to the alleged incident in 2013. It is also clear that the directions 

given to the jury was wrong as the evidence relative to the 2013 alleged incident was quite 

relevant to the case the jury had to decide. 

The learned Judge did not adequately put the appellant’s case to the jury and instead specifically 

advised them that the evidence relative to 2013 was not relevant. In our view counsel for the 

appellant is correct in her submission that credibility was an important factor in this case and the 

complainant’s account of what happened in 2013 was a part of the matrix of the allegation which 

she had made against the appellant. 

The issue having been raised by counsel for the appellant and his having made a request that the 

issue be addressed with the jury the judge had an obligation to do so. 

R v Amado-Taylor [2000] 2 Cr App R 189 applied 

R v. Marr (1990) 90 Cr App R 154 applied 

 

___________________________________________________________________________________ 

REASONS FOR DECISION 

______________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Milton Evans, JA: 

1. The appellant in this matter was convicted on the 22 November, 2016 of the offence of 

incest, contrary to section 13(1) (a) of the Sexual Offences Act, Chapter 99. He was 

subsequently sentenced on the 31 March, 2017 to a period of 25 years in prison. 

2. On the 19 April, 2017, the appellant filed a formal Notice of Appeal which was not received 

into the Court’s Registry until the 1 May 2017 thus it was out of time by 10 days.  The matter 

came before us on the 13 February, 2020 and we granted an extension of time to the 

appellant and proceeded to hear the appeal. 

3. The Notice of Appeal contained the following four grounds: 

“Ground 1: That the Learned trial Judge erred in law when 

she deemed statements made to the Police by the virtual 

complainant accusing the Appellant of sexually assaulting 

her in 2013 as being irrelevant to the facts in issue and 

therefore refused Defence Counsel the opportunity to test the 

credibility of the virtual complainant thus substantially 

affecting the merits of the case especially as credibility was 

crucial factor. 
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Ground 2: The summing up of the Trial Judge was 

unbalanced when she unfairly repeated the' detailed account 

of the Virtual complainants sexual assaults on seven separate 

occasions during her summation which was clearly 

prejudicial to the Appellant. 

Ground 3: The Learned Trial Judge did not give a good 

character direction in reference to the propensity of the 

Appellant commit the offence. 

Ground 4: The sentence is unduly harsh and severe.” 

4. After hearing submissions from counsel we were satisfied that the Appeal should be allowed 

and so we quashed the conviction and sentence of the appellant and ordered a retrial to take 

place as soon as possible. We at that time promised to provide the reasons for our decision 

which we do now. 

5. In her statement to the police, the complainant accused the appellant of sexually assaulting 

her on two separate occasions. Although, both alleged assaults were referred to in her 

statement the appellant was only charged with the assault which was said to have occurred 

sometime between 1 January, 2014 and 31 December, 2014. In her viva voce evidence at trial 

the complainant agreed with a suggestion from counsel that the first incident took place 

sometime between January and June of 2013. 

6. Counsel for the Crown objected to counsel for the appellant pursuing questions to the 

complainant relative to the first alleged incident. At page 64-65 counsel for the Crown 

submitted to the trial judge as follows: 

“Ms. Hanchell: My Lady, not to – I really don’t want to 

interrupt his cross-examination and whatever flow he is on. 

The only thing is, the facts at issue in these proceedings are the 

facts in this offence. I understand exactly where my learned 

friend is intending to go, but the facts in issue span the year of 

2014. No other instance of sexual intercourse or molestation is 

before this Court other than what happened sometime in that 

period. And she was between nine and ten. She narrowed it 

down to nine.”  

7. After hearing submissions on the issue the learned judge ruled as follows: 

“The COURT: The Court is concerned with an incident that 

would have transpired between Wednesday, 1
st
 January, 2014, 

and Wednesday, 31
st
 of December, 2014. The Court is 

concerned with that period alone”. 

8. It was the contention of defence counsel that the alleged 2013 incident was relevant and 

important because the appellant was in prison during the period of January - June 2013 when 
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the first incident was alleged to have occurred. However, in her summation to the Jury as 

seen at page 223 of the transcript the trial Judge directed them as follows: 

“At this juncture, I wish to point out to you members of the 

jury, that there was some reference by the virtual complainant 

to an incident which occurred in 2013 during a period which is 

not before the Court. The defence has sought to give this 

period some relevance and gives an account of his whereabouts 

during a part of 2013. Members of the jury, I remind you that 

the period for which you are concerned is 2014 not 2013. And 

therefore your assessment of the evidence need only be in the 

relation to the period of time specified in the indictment; 

January 2014 through December 2014.” [Emphasis Added] 

9. Counsel for the appellant sought to get the trial judge to reconsider her position and to put the 

defence’s position to the jury. In this regard we see the following exchange at page 244 of the 

transcript: 

“MR. NEWBOLD: My Lady if I understand you correctly 

your summing up, you directed the jury to 

disregard the evidence of 2013. The events 

or evidence of 2013 was important part of 

the defence case.  

THE COURT:   No, My directions to them was that they in 

assessing this matter the relevant period for 

which they must be concerned is 2014. That 

is the period for which they’re concerned. 

MR. NEWBOLD: No, no, our defence is based on the 

credibility of the witness on the evidence of 

2013, what we say is if she was wrong about 

2013 how can (sic) believe her on the 

question of 2014. As I understand you, you 

told them to reject the evidence of 2013 

because that is evidence. There is evidence 

that something happen in 2013. All we are 

saying is that credibility- 

MS. HANCHELL: My Lady. 

MR. NEWBOLD:  All we are saying is that the credibility of 

the witness was always in issue and we are 

saying 2013 is important in understanding. 

If the jury is going to accept 2014 they 
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should have a close look at the evidence of 

2013. That’s all we are saying”. 

10. In response to counsel’s request the learned trial judge made the following response which is 

seen at page 245 of the transcript. 

“THE COURT:  I think he is simply trying to say that it is 

part of the defence that they are 

referencing 2013 because the defendant 

would have advanced his whereabouts of 

being in another place. But I did reference 

it because I did say to the jurors that there 

was some indication that the defendant was 

somewhere else in 2013. And that they need 

not use that against him. They have heard 

the evidence in relation thereto they will 

assess that and they determine whether or 

not having heard that, having heard what 

the defendant had stated, whether or not 

that in any way effect the credibility of the 

virtual complainant and what she stated 

happened to her. But their focus for the 

purposes of this exercise is for the period 

2014. I cannot deny the evidence that was 

adduced. It was referenced by the virtual 

complainant 2013. There was also reference 

by the defendant 2013. I merely tried to 

direct the jury in terms of how they want to 

deal with that aspect of the evidence 

pertaining to 2013. But be minded that 

their focus is in respect to the charge which 

would have occurred during the period 

2014. 

MS. HANCHELL Yes My Lady. 

THE COURT: They have heard the evidence and they will 

make their determination. They will 

determine who they believe, what they 

believe and make a final determination.” 

11. The record does not reflect that trial judge took the opportunity as requested by counsel for 

the appellant to put his defence to the jury. After the exchange with counsel the learned judge 

reverted to the jury and stated as follows: 
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“Now Madam Foreperson and members of the jury you would 

have heard me state earlier in the summation that you are 

required to consider the case for and against the defendant. 

Deliberate upon and come to your decision as to the innocence 

or guilt of the defendant with respect to the charge. As I would 

have indicated to you before the main issue is for you to decide 

whether the facts presented by the Crown when considered as 

a whole leads to the inescapable conclusion that the defendant 

is guilty of the charge giving the facts are accepted and proved. 

Madam Foreperson and members of the jury, this is entirely a 

matter for you”. 

12. It is clear from the transcript that counsel for the appellant was restricted in his dealing with 

the issue of the evidence relative to the alleged incident in 2013. It is also clear that the 

directions given to the jury as seen at page 223 was wrong as the evidence relative to the 

2013 alleged incident was quite relevant to the case the jury had to decide. 

13. In our view the learned judge did not adequately put the appellant’s case to the jury and 

instead specifically advised them that the evidence relative to 2013 was not relevant. In our 

view counsel for the appellant is correct in her submission that credibility was an important 

factor in this case and the complainant’s account of what happened in 2013 was a part of the 

matrix of the allegation which she had made against the appellant. 

14. In the case of R v Amado-Taylor [2000] 2 Cr App R 189. Lord Justice Henry observed: 

“First, counsel's closing speeches are no substitute for a 

judicial and impartial review of the facts from the trial judge 

who is responsible for ensuring that the defendant has a fair 

trial. And the first step to such a trial is for the judge to focus 

the jury's attention on the issues he identifies. That 

responsibility should not be delegated (or more accurately 

here, abandoned) to counsel… 

Second, the fact that members of the jury were taking notes 

does not relieve the judge of this responsibility. Evidence is not 

given sequentially - it comes out witness by witness and needs 

to be marshalled and arranged issue by issue. This is the 

judge's responsibility - it involves work out of court, which he 

cannot simply pass on to the jurors.” 

15. It is well established that a trial judge has a responsibility to give a full and proper direction 

on any defence relied on by the accused.  The fact that the defence may be weak is no bar to 

the directions being given. In this regard this point was made in R v. Marr (1990) 90 Cr App 

R 154 at p.156 (CA) where Lord Lane CJ said:  
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“It is … an inherent principle of our system of trial that 

however distasteful the offence, however repulsive the 

defendant, however laughable his defence, he is nevertheless 

entitled to have his case fairly presented to the jury both by 

counsel and by the judge.” 

16. We have noted the observations made by the trial judge to counsel (apparently in the 

presence of the jury) at page 245 (set out above). However, that was not a direction to the 

jury and having regard to the specific direction given at page 223 to the jury could not suffice 

to correct the error made. In our view the issue having been raised by counsel for the 

appellant and his having made a request that the issue be addressed with the jury the judge 

had an obligation to do so. 

17. In our view the appellant was entitled to succeed on ground one of his Notice of Appeal as 

the error by the trial judge clearly affected the merits of the case. In the circumstances of 

what had transpired we had serious doubts as to the safety of the verdict. 

18. Having regard to our findings on ground one we saw no need to address the other three 

grounds raised by the appellant and as we have ordered a retrial it in our view is not 

advisable to address those grounds at this time.  

19. In closing we should note that we heard counsel on the appropriate order to make in this case 

and were not persuaded by the submission of counsel for the respondent that this was a 

proper case for the application of the proviso. Counsel for the appellant accepted that the 

proper order was for a retrial in this matter and we so order. 

 

 

__________________________________________                                                

 The Honourable Mr. Justice Milton Evans, JA 
 

 

__________________________________________                                                

 The Honourable Sir Michael Barnett, P  

 

 

 

 

__________________________________________                                                

 The Honourable Mr. Justice Roy Jones, JA 

 

 


