
COMMONWEALTH OF THE BAHAMAS 

IN THE COURT OF APPEAL 

SCCrApp. No. 98 of 2018 

B E T W E E N  

KADERO MUNROE 

Appellant 

AND 

REGINA 

Respondent 

 

SCCrApp. No. 100 of 2018 

B E T W E E N  

MICHAEL CLARKE 

Appellant 

AND 

REGINA 

Respondents 

BEFORE:  The Honourable Sir Hartman Longley, P 

   The Honourable Mr. Justice Jones, JA 

   The Honourable Sir Michael Barnett, JA 

 

APPEARANCES:  Mr. Avrom Thompson, with Mr. Murrio Ducille Counsel for the 

Appellants 

Ms. Olivia Nixon, Counsel for the Respondent 

 

DATES:  23 April 2019; 5 June 2019; 31 July 2019 

 

********************************************************** 

Criminal Appeal – Appeal against Conviction – Armed Robbery – Section 20 of the 

Evidence Act – Lucas Direction - Good Character Direction – Conduct of Voir Dire -

Whether the judge erred in admitting the Record of Interview – Proviso     

 

On 25 January 2016 Francis Burrows was robbed of his wallet containing his ABM cards, his 

cellular phone and $130 from Marco’s delivery pouch while returning to work at Marco’s Pizza, 
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Cable Beach. Clarke and Munroe were charge and convicted of the robbery “being concerned 

together”. They appeal their convictions on the ground inter alia, that the judge erred in 

admitting the Record of the Interview conducted by the police. 

Held: Clarke appeal dismissed; conviction and sentence affirmed.  Munroe appeal allowed; 

retrial ordered. 

The voir dire is an important hearing whereby the prosecution must satisfy the judge beyond 

reasonable doubt that the ROI was not obtained in a manner prohibited by section 20. This must 

involve an assessment by the trial judge of any disputed evidence as to the facts surrounding the 

making of the evidence. 

It is the duty of the trial judge to determine the admissibility of the ROI and she could only do so 

if she resolves those disputed issues of fact and satisfy herself at the necessary standard that the 

statement were made voluntarily. The judge stated “I make no findings on same as this Court 

cannot say with any degree of certainty that the injuries described by defendant Clarke were not 

sustained in the manner described by the Police Officers who participated in the purported 

chase” This cannot be correct. Unless the judge was certain or satisfied beyond reasonable doubt 

that the injuries were sustained by Clarke in the manner described by the police officers, then the 

prosecution would not have discharged their burden of proof and the ROI should not have been 

admitted into evidence for consideration by the jury.  

This written ruling suggest that the judge again refused to decide upon the disputed issues as to 

whether the threats were in fact made by the police as alleged by Munroe. If they were made or if 

she was not sure whether they were made, she could not be satisfied beyond reasonable doubt 

that the ROI was not made in breach of section 20. It was not a matter that could be left to the 

jury. The judge was obliged to satisfy herself. 

Ajodha v The State [1982] AC 204 followed 

Julian Revello Stuart v R   No. 267 of 2016 considered 

R v Mushtaq [2005] UKHL 25 considered 

Serrano Adderley v R SCCrApp. No 23 of 2014 applied 

______________________________________________________________________________                 

JUDGMENT 

______________________________________________________________________________ 

Delivered by The Honourable Sir Michael Barnett JA,  

 

1. This is an appeal by the appellants against their conviction for armed robbery. 

2. The brief facts for the purposes of this appeal are as follows. 

3. Francis Burrows (“the virtual complainant”) was on the 25
th

 day of January A.D., 2016 

allegedly robbed while returning to work at Marco’s Pizza, Cable Beach of his wallet which 
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contained various ABM cards, a cellular phone and $130 from a Marco’s delivery pouch. It 

was the Prosecution’s case that while being concerned together Clarke and Munroe 

committed the offence. The prosecution’s case was that Clarke was catching a ride to RJ in a 

vehicle being driven by another person and that he remained in the vehicle when the other 

occupants in the car robbed Burrows. The appellant Munroe was alleged to have driven his 

vehicle to the area of Marco’s Pizza and he sat in the vehicle and waited while his friends 

who were also in the car robbed Burrows. 

4. The prosecution’s case against Munroe was based primarily on statements contained in the 

appellant’s Record of Interview taken by Officer Roxbury although counsel for the Crown 

argued that there was other circumstantial evidence from other witnesses that was sufficient 

to convict Munroe. At trial Munroe denied the voluntariness of the Statements attributed to 

him in the Record of Interview taken by Officer Roxbury and insisted that he was coerced 

into giving that statement by threats of harm made against him by officers of the Royal 

Bahamas Police Force. 

5. Clarke’s case was that the ROI was procured by actual physical harm inflicted upon him by 

police officers. He also claimed an alibi. 

6. The principal issue in this appeal is whether the judge erred in admitting the Record of 

Interview conducted by the police. 

7. In considering the merit of this ground of appeal it is essential to set out in full the 

circumstances giving rise to the admission of that evidence.  

8. As per the practice set out in Ajodha v The State [1982] AC 204, counsel for Clarke 

indicated to the court that the defence would be challenging the admission of the ROI on the 

basis that in did not comply with the provisions of section 20 of the Evidence Act. She 

requested a voir dire to consider the issue of the admissibility of the ROI. The following 

exchange took place between the counsel for Munroe and the court: 

THE COURT: Ms. Daxon, what are you requesting, ma'am? 

You're requesting a voir dire?  

MS. DAXON: Yes.  

THE COURT: You realize it is a bit late in the day?  

MS. DAXON: My Ladyship what happen was that -- I do want 

to apologize to this court. I was not the initial attorney on this 

matter. The day that I came to court and had an opportunity 

to glance at the evidence, which was that morning, I didn't see 

any need at that time for a voir dire. But after going through 

the file and getting some additional documents from my client, 
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and speaking to him, going into depth after this additional 

information became available, then I saw the need to go into a 

voir dire, your Ladyship. And the two officers that are 

involved are in this matter, which is Officer Ward and Officer 

Roxbury.  

THE COURT: Are they listed as witnesses?  

MS. DAXON: Yes, your Ladyship.  

THE COURT: And your client's position is that he was 

threatened, verbally threatened?  

MS. DAXON: Yes, my Lady.  

THE COURT: So you're asking the court to make a decision 

on an issue of fact?  

MS. DAXON: Yes, my Lady.  

THE COURT: Whose evidence to accept; whose more reliable; 

who is telling the truth. Is it defendant Munroe or is it the 

police officer? You believe a voir dire is necessary for that?  

MS. DAXON: Yes, my Lady.  

THE COURT: You don't think that is an issue of fact for the 

jury? There's no physical harm. You're not suggesting that 

there was some physical harm done to defendant Munroe, are 

you?  

MS. DAXON: No.  

THE COURT: All right. You're requesting a voir dire. I'm just 

telling you what you're up against. You are asking the court to 

make a decision on pure facts. The jury is usually the arbiters 

of the facts. By the way, while we're waiting, Mr. Forbes you 

said you got a report from the Department of Correctional 

Services, from the prosecution? [Emphasis added] 

9. Later the following exchange is found; 

THE COURT: All right, thank you. Ms. Daxon, back to you, 

ma'am. Are we dealing with pure facts?  



5 
 

MS. DAXON: Your Ladyship, I'm going to ask the court -- I'm 

not going to need the voir dire. I'm going to put the evidence to 

both Officer Ward and Roxbury when they are being cross-

examined.  

THE COURT: Yes, because I'm a little reluctant to do a voir 

dire when it is just based on pure facts. He-say-I-say. It's 

difficult for the court to make a decision under those 

circumstances. It is almost impossible. Mr. Emmanuel, you're 

saying your situation is different. [Emphasis added] 

10. And finally; 

THE COURT: Yes. Two signed. But I believe Mr. Munroe's 

position is you-say-I-say. I asked counsel because I don't like to 

get into you-say and I-say. And it is obvious that I am not the 

person who make the decision on the facts. If you have 

extenuating circumstances, particularly physical injuries, I can 

look into it. But when you ask someone to make a decision 

based purely on facts, then I don't think it is worth going into. 

We will have a voir dire for defendant Clarke. How soon can 

you start; today? [Emphasis added] 

11. Counsel for the appellants indicate that these exchange show a reluctance of the court to 

consider the facts surrounding the making of the Record of Interview, particularly if it did not 

involve allegation of physical injuries. Clarke was alleging physical injury but Munroe was 

only alleging threats of harm.  

12. Clearly the judge was wrong to suggest that it was not her role to decide issues of facts on a 

voir dire. 

13. Section 20 of the Evidence Act provides: 

“20. (1) In any proceedings a confession made by an accused 

person may be given in evidence against him in so far as 

it is relevant to any fact in issue in the proceedings and is 

not excluded by the court in pursuance of this section. 

(2) If, in any proceedings where the prosecution proposes to 

give in evidence a confession made by an accused person, 

it is represented to the court that the confession — 

(a) was or may have been obtained by oppression of the 

person who made it; or 



6 
 

(b) is rendered unreliable by reason of anything said or 

done or omitted to be said or done in the 

circumstances existing at the time, the court shall not 

allow the confession to be given in evidence against 

him except in so far as the prosecution proves to the 

court beyond reasonable doubt that the confession 

(notwithstanding that it may be true) was not 

obtained as aforesaid.” 

14. The voir dire is an important hearing whereby the prosecution must satisfy the judge beyond 

reasonable doubt that the ROI was not obtained in a manner prohibited by section 20. This 

must involve an assessment by the trial judge of any disputed evidence as to the facts 

surrounding the making of the evidence. 

15. This point was made by the Privy Council in Ajodha where the Board said: 

“It has to be remembered that the rule requiring the judge to 

be satisfied that an incriminating statement by the accused was 

given voluntarily before deciding that it is admissible in 

evidence is anomalous in that it puts the judge in a position 

where he must make his own findings of fact and thus creates 

an inevitable overlap between the fact-finding functions of 

judge and jury. In a simple case, where the sole issue is 

whether the statement, admittedly made by the accused, was 

voluntary or not, it is a commonplace that the judge first 

decides that issue himself, having heard evidence on the voir 

dire, normally in the absence of the jury. If he rules in favour 

of admissibility, the jury will then normally hear exactly the 

same evidence and decide essentially the same issue albeit not 

as a test of admissibility but as a criterion of the weight and 

value, if any, of the statement as evidence of the guilt of the 

accused.” [Emphasis added] 

16. Clearly the judge reconsidered her comments and proceeded to conduct a voir dire. At the 

conclusion of the evidence of both the prosecution and the defence she made a ruling in the 

following terms: 

“THE COURT: Now before the jury returns to the courtroom. 

I have to deliver my ruling with respect to the voir dire 

conducted on behalf of defendants Clarke and Munroe. Now, I 

believe counsel all parties were seated when I dealt with the 

previous matters if you read between the lines you can tell 
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what my ruling is because I said we need a week to complete 

the matter. The ruling of the court is that the court having 

reviewed all of the evidence taken from witnesses for 

prosecution as well as defence and having reviewed the 

submissions made by counsel and the authorities presented by 

counsel as well as relevant law that governs the proceedings, 

the court finds that the evidence produced by the prosecution 

is sufficient to satisfy the court that the records of interview 

with respect to both Clarke and Munroe as well as the compact 

disc with respect to Clarke and Munroe are confessions and 

they fall within the meaning of confessions as set out in section 

20 of the Evidence Act. The court is also satisfied in that 

prosecution has proven, beyond a reasonable doubt, that the 

documents and the disc were not obtained by any of the means 

mentioned in Section 20(2) A or B of the Evidence Act. The 

prosecution will therefore be allowed to introduce or enter into 

evidence the mentioned confessions or records of interview as 

well as the disc with respect to Clarke and Munroe so that is 

the decision of the court. Now, of course, the court is obligated 

to set out its reasons for the decision, and the court will do so, 

in writing, as soon as possible. A ruling is not ready today. It 

ought to be ready by the end of the trial. The ruling will form a 

part of the record, of course. A copy of the written ruling will 

be placed on file. One of the reasons that I don't hand out 

rulings during the trial is that the rulings invariably comments 

on the evidence that has already been taken, and evidence to 

come, and I don't it is appropriate for the court to comment on 

evidence while trial is ongoing that is one of the reasons the 

ruling is not ready or will not be ready before the end of trial. 

Ms. Nixon, is prosecution ready to proceed, ma'am?” 

[Emphasis added] 

17. This ruling delivered during the trial suggests that the judge did consider all the evidence 

adduced during the voir dire and was satisfied beyond reasonable doubt that the ROIs were 

not obtained in breach of section 20 of the Evidence Act. For her to be so satisfied it must 

have been that she accepted the evidence of the police witnesses and rejected the evidence of 

the appellants as to the circumstances under which the ROI was made. She must have 

rejected the allegations of brutality and threats made by the appellants. That could be the only 

basis upon which she could have formed the belief beyond reasonable doubt as she 

specifically said that she had.  
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18. As promised, the judge did subsequently prepare a written ruling. It is that written ruling that 

gives rise to the problems in this appeal. In that written decision the judge set out the 

evidence and the case for both the prosecution and the defence. She then set out the 

provisions of section 20 of the Evidence Act and the decision of the Privy Council in Ajodha 

and earlier decisions of this Court about the presence of injuries which may have occurred 

when a person was in police custody. She then proceeded as follows: 

“19. One of the established principles which govern a voir dire 

hearing is that the challenges to the confession evidence 

must be based on a scrutiny of the prosecution's case 

rather than a scrutiny of the evidence for the defence. The 

defendants in the present case do not have to prove or 

disprove anything. Nonetheless, it is necessary for the 

defendant to put his case to the prosecution witnesses 

called on during the voire dire. In this regard I note that 

the defendant in the present case, through his Counsel in 

cross-examination, has to the satisfaction of the Court, 

put their cases to the witnesses for the prosecution. 

[Emphasis added] 

19. This is troubling! It leaves the impression that the trial judge did not consider the evidence of 

the appellants given during the voir dire and that she only considered the evidence of the 

prosecution including their answers to the questions put to the prosecution witnesses during 

cross examination.  The ruling only refers to the case for the defence as put to the 

prosecution’s witnesses in cross examination and not to the evidence of the appellants 

themselves and the witnesses called on their behalf. This may well be only an imprecise use 

of language but it is fundamentally wrong to hold that “One of the established principles 

which govern a voir dire hearing is that the challenges to the confession evidence must be 

based on a scrutiny of the prosecution's case rather than a scrutiny of the evidence for the 

defence.” The judge’s decision on the voir dire and the admissibility of a confession 

statement must be based upon the entirety of the evidence led at the voir dire inclusive of the 

evidence of the accused. It may well be that the judge was really only referring to the burden 

of proof and that there was no obligation on the part of the accused to prove anything. 

However, the language used is unfortunate and does not accurately set out the law in this 

regard. 

20. The trial judge then proceeds to consider the case with respect to each of the appellants. 

“Physical Abuse — Defendant Clarke 

20. With regard to the defendant Clarke's claim of being 

physically accosted while at CDU I note the findings in The 
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Bahamas Court of Appeal case of Raymond Moss, Liston 

Gaitor and Sheldon Alleyne v R Criminal Appeal Nos 19, 20 & 

21 (unreported) Carey JA in delivering the Judgment of the 

Court adopted the views expressed by Georges CJ in R v Moss 

(unreported) and said: 

....... it appears to me to be reasonable as a 

general principle to state that whenever an 

accused person who has been in custody for 

some time is found to be suffering from injuries 

which are consistent— with the application of 

force by the police, that there should be some 

explanation from the police as to how these 

injuries came to have been suffered. There are a 

number of ways in which such injuries could 

have been sustained -there could have been 

resistance on arrest, there could have been some 

altercation with a fellow accused - but once a 

prisoner in custody does suffer from injuries for 

which no credible explanation is given then I 

cannot be certain that these injuries were not 

inflicted by the police and in those circumstances 

it is quite impossible to be satisfied that any 

statement made by the accused is voluntary..." 

21. The evidence presented by the prosecution in the present 

case indicates that there was no evidence of manifestations of 

physical injury to the defendant. None of the Police Officers 

who testified indicated that they saw any physical injuries to 

the body of Clarke. Likewise, Dr. Dookran saw no physical 

manifestations of injuries. The evidence indicated that 

defendant Clarke was a passenger in a vehicle that collided 

with a fence. The evidence also indicates that defendant Clarke 

was chased by Police Officers and that he crawled under a 

fence and attempted to climb over a wall. 

22. It is noted that defendant Clarke testified that he received 

injuries when he was beaten by Police Officers. It is also noted 

that defendant’s Clarke’s mother said that when she saw her 

son two days after his arrest his eyes were red and skin was 

peeling off his neck. While there is no supporting evidence in 

this regard, this evidence suggest that defendant Clarke may 
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have sustained the injuries described after he was taken into 

custody by the Police. Should this be the case, the injuries 

described by Clarke’s mother may be consistent with injuries 

sustained by a suspect who is chased by the Police and who 

crawls under a fence and into bushes and then attempts to 

jump over a wall. The injuries may also be consistent with 

resisting an arrest by Police Officers. The injuries described 

are not consistent with the allegations of beating described by 

defendant Clarke. 

23. In the premise the issue of whether the mentioned Police 

Officers inflicted physical harm on the defendant is a matter of 

credibility of the witnesses. Decisions of this nature ought to be 

left to the jury and I make no findings on same as this Court 

cannot say with any degree of certainty that the injuries 

described by defendant Clarke were not sustained in the 

manner described by the Police Officers who participated in 

the purported chase. [Emphasis added] 

21. Paragraph 23 of the judge’s ruling is very troubling. It again suggests that the trial judge did 

not make any evaluation as to the credibility of the various witnesses and resolve in her own 

mind the differences in the evidence between Clarke and the police officers as to the 

circumstances under which the ROI was made. These issues were not matters for the jury 

alone. Section 20 requires that the judge be satisfied beyond reasonable doubt that the ROI 

was made without oppression and improper conduct. This must involve determining disputed 

issues of fact.   

22. It is the duty of the trial judge to determine the admissibility of the ROI and she could only 

do so if she resolves those disputed issues of fact and satisfy herself at the necessary standard 

that the statement were made voluntarily. The judge stated “I make no findings on same as 

this Court cannot say with any degree of certainty that the injuries described by defendant 

Clarke were not sustained in the manner described by the Police Officers who participated in 

the purported chase” This cannot be correct. Unless the judge was certain or satisfied beyond 

reasonable doubt that the injuries were sustained by Clarke in the manner described by the 

police officers, then the prosecution would not have discharged their burden of proof and the 

ROI should not have been admitted into evidence for consideration by the jury.  

23. The judge in her written ruling then proceeds to deal with the case of Munroe, 

Threats-Defendant Munroe 

26. Unlike his co-accused, defendant Munroe does not 

complain of being physically oppressed by Police Officers. 
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Munroe’s claim is that prior to the interview Police Officers 

told him that they would hurt him if he did not comply; they 

would put him in a body bag; that he might as well kill himself 

and that he would not see his children again. It is noted that 

defendant’s Munroe’s step—mother sat beside him throughout 

the interview and that there was no indication from that 

Munroe had been threatened in any way. 

27. Just as in the case of defendant Clarke, defendant Munroe 

was asked at the beginning of the interview if he wanted to 

proceed without an Attorney and he indicated that he would 

continue without an Attorney. There is no outward 

manifestation of fear, stress or apprehension at any time 

during the interview. Defendant Munroe appeared to be calm 

and relaxed throughout the process. In the absence of 

supporting evidence, the issue as to whether threats were made 

to defendant Munroe is one of credibility and reliability of 

witnesses. These are issues which can be left for the jury to 

decide on. [Emphasis added] 

24. Again, this written ruling suggest that the judge again refused to decide upon the disputed 

issues as to whether the threats were in fact made by the police as alleged by Munroe. If they 

were made or if she was not sure whether they were made, she could not be satisfied beyond 

reasonable doubt that the ROI was not made in breach of section 20. It was not a matter that 

could be left to the jury. The judge was obliged to satisfy herself. 

25. In her decision the judge concluded “[f]or the reasons stated I am satisfied that the 

prosecution has proven beyond a reasonable doubt that Records of Interview and video 

recordings with respect to defendants Clarke and Munroe were not obtained by any of the 

means mentioned in section 20(2)(a) or (b) of the Evidence Act and the prosecution will 

therefore be allowed”.  

26. It is difficult to reconcile the conclusion by the judge that she was satisfied beyond 

reasonable doubt that the ROI was not obtained by any of the means mentioned in section 20 

when she specifically said that she was not deciding the disputes as to facts.  

27. I had considered whether the written ruling could be treated as an infelicitous use of language 

by the judge and that she in fact must have resolved those issue as to fact in her own mind in 

order to come to the conclusion that she did.  As tempting as that is, I regret that I cannot be 

sure that it is safe to ascribe to the judge such a harmless mistake in language.  If the judge 

had not expressed herself in the manner that she did before agreeing to conduct the voir dire 

and her misstatement as to the established principles which govern the voir dire lead to the 
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inescapable conclusion that the judge never properly evaluated all of the evidence led at the 

voir dire before coming the conclusion that the statement should be admitted into evidence. 

28. The importance of conduct of a voir dire in determining the admissibility of a confession 

statement made by an accused has been emphasized by the court on many occasions. In R v 

Mushtaq [2005] 3 All ER 885 the House of Lords in considering the similar provision of the 

English PACE said: 

“The starting point is the proposition that only admissible 

evidence should be placed before the jury. Some evidence is, by 

its very nature, inadmissible in law and so, when objection is 

taken to the leading of such evidence, the judge can rule on it 

without having to carry out any factual investigation. Evidence 

of a confession is different, however, since the admissibility of 

that evidence depends on whether the confession was 

voluntary. The position is now regulated by s 76(2) of PACE. 

Where the admissibility of a confession is challenged, the judge 

cannot allow it to be given in evidence against the defendant 

except in so far as the prosecution proves to the judge beyond 

reasonable doubt that it was not obtained by oppression or 

other improper means. Therefore, where the defendant objects 

to the alleged confession being given in evidence, witnesses are 

examined on a voir dire, in the absence of the jury, to establish 

the circumstances. The appropriate prosecution witnesses are 

examined and cross-examined on the matter and the defendant 

himself may give evidence and be cross-examined on it. The 

judge then decides whether to admit or exclude the confession. 

If the confession is excluded, the jury hears nothing about it. 

Where the judge decides that the confession is to be given in 

evidence, if the defendant's counsel wishes, the circumstances 

in which it was obtained will again be explored in evidence 

before the jury so that they can decide what weight or value to 

attach to it: see [2005] 3 All ER 885 at  901 R v Murray [1950] 

2 All ER 925 at 927, [1951] 1 KB 391 at 393 per Lord Goddard 

CJ, Chan Wei-Keung v R [1967] 1 All ER 948 at 954, [1967] 2 

AC 160 at 172 per Lord Hodson. There are sometimes greater 

or lesser differences between the evidence as led and 

considered by the judge in the voir dire and the evidence given 

in the trial which the jury have to consider. 

These aspects of the system as it presently operates are not in 

dispute. Similarly, the advantages of that system for a 
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defendant are not in doubt. Where the judge decides to exclude 

the confession, the voir dire procedure avoids any risk that the 

jury might be prejudiced by hearing disputed evidence about 

the defendant having made a confession, even if they were 

subsequently told to disregard it. Often the only person who 

can speak to the circumstances, apart from the police officers, 

will be the defendant. The voir dire system allows him to give 

his evidence on this limited but important matter as to the 

admissibility of the confession, without infringing his right to 

elect not to give evidence in the trial of the general issue: see 

Wong Kam-ming v R [1979] 1 All ER 939 at 943–944, [1980] 

AC 247 at 257 per Lord Edmund Davies, citing with approval 

Chitambala v R [1961] R & N 166 at 169–170 per Clayden 

AFCJ. Moreover, even where the confession is admitted, the 

circumstances can be explored again in evidence before the 

jury who can be invited to take them into account in deciding 

the weight and value to be attached to the statement. To that 

extent, at least, the defendant gets a second bite at the cherry.” 

[Emphasis added] 

29. The protection given to an accused by the proper conduct of a voir dire is in my judgment an 

important aspect of the right to a fair trial. 

30. Having said that, I have considered whether having regard to the evidence of Dr. Dookran 

with regard to the absence of injuries the conclusion by the trial judge that the statement of 

Clarke was voluntary was inevitable. It must be recalled that Dr. Dookran “saw no physical 

manifestation of injuries”. Again, whilst this is tempting, an assessment of credibility must be 

made by the judge who has seen the witnesses testify. The fact that Dr. Dookran saw no 

physical manifestation of injuries is not conclusive.  Indeed we have the clear statement by 

the judge that “this Court cannot say with any degree of certainty that the injuries described 

by defendant Clarke were not sustained in the manner described by the Police Officers who 

participated in the purported chase.” 

31. Of course this does not apply to the case for Munroe where he does not allege actual physical 

abuse but rather threats of the same. The judge said: “the issue as to whether threats were 

made to defendant Munroe is one of credibility and reliability of witnesses. These are issues 

which can be left for the jury to decide on”. With respect, the judge was obliged to decide the 

issue whether the threats were made.  

32. Clarke also challenges his conviction on the ground that the trial judge failed to give the jury 

a good character direction.  This issue was never raised by Clarke’s counsel at the time of the 

trial.  In Serrano Adderley v R SCCrApp. No 23 of 2014 the court said: 
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“The appellant did not raise the matter of his good character; 

and while that may not have absolved the Judge from alluding 

to the matter in summing up to the jury, in the present 

circumstances, that is, given the strength of the Crown’s case 

through their identifying 9 witnesses, the direction would have 

been of little utility to the appellant. We found no merit in this 

ground.” 

33. Having regard to the fact that Clarke was caught by the police after he ran out of the vehicle, 

I am satisfied that a good character direction would have been of little utility to him. This 

ground has no merit. 

34. Both appellants complain that the trial judge failed to give a Lucas Direction. 

35. In Julian Revello Stuart v R No 267 of 2016 this Court said: 

“The intended appellant asserts that as his defence was one of 

alibi the trial judge was obliged to give a direction to the jury 

that even if they rejected the accused evidence of alibi and 

found that he was lying that was insufficient to convict him as 

the burden was on the prosecution to prove that the accused 

committed the offence and the fact that may have been lying 

about his alibi did not mean that he committed the offence.  

In Patterson v R No 213 of 2014 this court said cited with 

approval the statement of Kennedy LJ in R v Burge and Pegg 

[1996] Cr App Rep 163 

"As there seems to be at the moment a tendency 

in one appeal after another to assert that there 

has been no direction, or an inadequate 

direction, as to lies, it may be helpful if we 

conclude by summarising the circumstances in 

which, in our judgment, a Lucas direction is 

usually required. There are four such 

circumstances but they may overlap: 

1.  Where the defence relies on an alibi. 

2.  Where the judge considers it desirable or 

necessary to suggest that the jury should 

look for support or corroboration of one 

piece of evidence from other evidence in the 
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case, and amongst that other evidence draws 

attention to lies told, or allegedly told, by the 

defendant. 

3.  Where the prosecution seek to show that 

something said, either in or out of the court, 

in relation to a separate and distinct issue 

was a lie, and to rely on that lie as evidence 

of guilt in relation to the charge which is 

sought to be proved. 

4.  Where although the prosecution have not 

adopted the approach to which we have just 

referred, the judge reasonably envisages 

that there is a real danger that the jury may 

do so."  

The circumstances where a Lucas direction should be given 

were also set out in the decision of the Court of Appeal of 

Jamaica in R v Vassell No 108 of 1998, In that case the court 

after reviewing the cases said: 

“These cases establish that the underpinning for 

the requirement of the Lucas direction is a 

dependence by the Crown for proof of its case, 

on the lies told by the defendant. In our 

judgment, the direction would not be required 

where the lies are only relied upon by the Crown 

merely to attack the credibility of the 

defendant.” 

36. In this case the prosecution was not relying upon any lies by the appellants to establish their 

guilt. In the circumstances, this ground has no merit. 

37. Counsel for the Crown submitted that even if the judge was wrong to admit the evidence this 

was a proper case to apply the proviso. 

38. The circumstantial evidence was strong. As regards Clarke, he was seen by the police 

officers coming out of the car identified by both Burrows and the security guard. He was 

apprehended by the police after he tried to run and only after two officers subdued him. The 

things stolen from Burrows were found in the area where the car crashed and from where the 

occupants including Clarke ran.  His defence was that he was only catching a ride in the car 

and played no part in the robbery and ran because the police came after them heavy.  
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39. As against Munroe the car was licensed in his name. However, he was not identified as one 

of the persons who was in the car at the time of the incident.   

40. I agree with counsel for the Crown that the evidence against Clarke was overwhelming and 

his conviction was inevitable. With respect to his appeal, notwithstanding that the judge did 

not properly conduct a voir dire before admitting the ROI, it did not in my view affect the 

safety of his conviction and that there was no miscarriage of justice. I would dismiss his 

appeal. 

41. As regards, Munroe it is my judgment that the fact that the car was licensed in his name did 

not make his conviction inevitable in the absence of the ROI. 

42. I would allow the appeal of Munroe. As the error involved is that of the trial judge and not a 

failure by the prosecution, I would order that he be retried. 

 

 

____________________________________  

The Honourable Sir Michael Barnett, JA  

 

43.  I agree. 

 

___________________________________                                             

 The Honourable Sir Hartman Longley, P 

     

                  

44. I also agree. 

 

____________________________________  

The Honourable Mr. Justice Jones, JA  

 

 


