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The appellants and the respondent have had a long standing dispute regarding claims of 

ownership stemming from investments/repairs made to a house in which the appellants resided 

since sometime in 2009. In a written Decision dated 11
th

 May 2017, Hilton J, ordered inter alia, 

that the respondent was the legal and beneficial owner of the Lot and was entitled to have the 2
nd

 

appellant evicted from the home situate thereon; the appellants were restrained from occupying 

the land and the appellant was entitled to a return of $500 for minor renovations made to the 

property.  

The appellants filed an application for a stay of execution in the Supreme Court pending the 

determination of their appeal filed on 18
th

 August, 2017 against that Decision. The application 

was refused and the respondent was granted leave to proceed with a Writ of Possession against 

the appellants. The appellants then filed the current application for a stay of execution pending 

determination of the appeal in this court.  

Held: application dismissed with costs to the respondent to be taxed, if not agreed. 
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In the appellants’ second affidavit sworn by LeonLee Hanna and filed on 15
th

 June, 2018, the 2
nd

 

appellant informed the Court inter alia, that on Saturday, 26
th

 May, 2018 he and his family were 

forcibly removed from the house which was the subject of the proceedings in the court below 

under and by virtue of a Writ of Possession which the respondent obtained with leave on the 10
th

 

April, 2018.  

The appellants’ evidence that the respondent has obtained and executed a Writ of Possession and 

has now successfully obtained possession of the disputed premises, has effectively rendered the 

stay application moot and completely unnecessary. The respondent has already executed his 

judgment and obtained the fruits of his litigation in the court below. In short, the application has 

been overtaken by events and there is at this stage no good reason for the grant of a stay pending 

appeal. 

______________________________________________________________________________ 

DECISION ON STAY APPLICATION 

______________________________________________________________________________ 

Delivered by the Honourable Madam Justice Crane-Scott, JA: 

 

1. We have before us an Application filed by the appellants on 25
th

 October, 2017 for a stay 

of execution pending the determination of their appeal filed on 18
th

 August, 2017 against 

the written Decision of the Honourable Mr. Justice Gregory Hilton dated the 11
th

 May, 

2017 in which the learned judge made the following orders: 

“1.  The Plaintiff is the legal and beneficial owner of lot number 

15 and as such is entitled to have the 2
nd

 Defendant 

removed from the house located on lot number 15 and that 

the 2
nd

 Defendant be evicted from the subject land. 

2. An injunction is hereby granted against the 1
st
 and 2

nd
 

Defendants restraining them, their servants and agents 

from occupying the subject land. 

3. The 2
nd

 Defendant is entitled to the return of the $500.00 

expended by him on minor renovations to the subject 

property. 

4. The Plaintiff is awarded cost to be taxed if not agreed.” 

2. In their Notice of Appeal Motion of 18
th

 August, 2017 the appellants seek,   

(i) an order setting aside the Decision in its entirety together with all 

orders made thereunder;  

(ii)  an order remitting the proceedings for rehearing in the Supreme Court; 

and  
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(iii) costs. 

  

3. The Notice of Appeal discloses the following grounds of appeal: 

“1.  That the learned Justice Hilton was wrong in law when he 

failed to pronounce his Ruling and subsequent orders in 

Open Court in accordance with the provisions of the 

Constitution of the Commonwealth of The Bahamas; 

2. That the learned Judge was wrong in law in failing to give 

due consideration to the fact that the decision does not 

reflect the weight of the evidence given during the trial; 

3. That the learned Judge misdirected himself when he failed 

to recognize that there was not full and frank disclosure 

given by the Plaintiff and his witness given at the trial.” 

             

4. As required by the Court of Appeal Rules, the Appellant applied by Summons filed 18
th

 

August, 2017 in the Supreme Court seeking a stay of execution pending appeal. The 

application was heard before Hilton J. on 22
nd

 September, 2017 and in his written Ruling 

dated 18
th

 October, 2017, the learned judge refused the stay application and granted leave 

to the respondent to proceed with a Writ of Possession against the appellants. At paragraph 

11 through 13 of his Ruling on the stay application, Hilton J. proffered the following 

reasons for refusing the appellants’ application for a stay of execution pending appeal: 

“11. I have considered the affidavit of the Defendants and apart 

from a bare statement in paragraph 4 viz: “If the second 

Defendant were required to move, at this time, he would be 

ruined” there is no indication showing how he would be 

ruined. 

12. I am of the view that should the Defendant (sic) succeed on 

their appeal there would be no difficulty in having them 

placed back in the position they were in prior to my 

Decision. 

   13. I do not find that there are any special circumstances which 

would warrant the grant of a Stay of Execution and I 

hereby decline to order a Stay of Execution.” 

5. Rule 27(4) of the Court of Appeal Rules provides that where an ex parte application has 

been refused by the court below, an application for a similar purpose may be made to the 

Court ex parte within seven (7) days of the refusal. Accordingly, following the refusal of a 

stay in the Supreme Court, the appellants filed the current application in this Court seeking 

a stay of execution pending determination of the appeal.  
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6. The stay application was supported by the sworn affidavit of Esley and Leonlee Hanna (the 

appellants) filed on 1
st
 November, 2017, and a further affidavit sworn by the 2

nd
 Appellant, 

LeonLee Hanna filed on 15
th

 June, 2018. The respondent filed no affidavit opposing the 

grant of the stay, but instead filed a Notice on 30
th

 May, 2018 giving notice of his intention 

to rely upon a preliminary objection.        

              

The Preliminary Objection 

7. As appears from the Notice of Preliminary Objection, the thrust of the respondent’s 

objection is that the appeal should be struck out due to the discrepancy between the name 

of the 2
nd

 Appellant (LeonLee Hanna) and the name of the 2
nd

 Defendant (Leon Hanna) 

which appears throughout the Record of the proceedings in the court below. 

 

8. While we understand the technical objection which Counsel for the respondent, Mr. Elvis 

Hanna sought to make, we do not consider it to have any merit inasmuch as we are satisfied 

that both names refer to one and the same person, namely, LeonLee Hanna a.k.a. Leon 

Hanna. The appeal concerns a long standing dispute between family members and perusal 

of the documentation filed in numerous proceedings instituted in various courts over the 

years clearly supports this conclusion. The following Tabs in the Record of Appeal speak 

for themselves and confirm our conclusion:  

 

[Tab 1]   Magistrate’s Court Civil Summons filed on 6
th

 October, 2010 in Suit No. 

1070 of 2010 between Brady Hanna vs. Esley, Marsha and Leon Lee 

Hanna;  

[Tab 2]      Notice of Appeal filed 28
th

 September, 2010 in Appeal No. 00054 of 

2010 Between Esley, Marsha and Leon Lee Hanna vs. Brady L. Hanna;  

[Tab 6]     Magistrate’s Court Civil Summons filed on 9
th

 July, 2012 in Suit No.    

5916 of 2012 between Brady Hanna & Denver Hanna vs.  Leon Hanna;  

[Tab 11]  At paragraph 3 of the affidavit of Esley Hanna filed in the 2012 

Magistrate’s Court Civil & Domestic proceedings [No. 5916 of 2012] 

the deponent Esley Hanna refers to his son as Leon Lee although the son 

is referenced in the heading of the affidavit as Leon Hanna, the 

Defendant.  

[Tab 13]   Originating Summons filed on 30
th

 September, 2014 in [CLE Suit No. 

01565 of 2014] between Brady Hanna vs. Esley Hanna & Leon Hanna 

which is the subject of this appeal.  

 

9. We therefore dismiss the respondent’s preliminary objection and order that Court’s 

appellate records be adjusted so that the rubric of the appeal reflects the name of the 2
nd
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appellant as LeonLee Hanna (a.k.a. Leon Hanna). We turn now to the appellants’ 

application for a stay pending appeal filed herein on 25
th

 October, 2017. 

 

The Stay Application:  

10. Section 12(1)(a) of the Court of Appeal Act, Ch. 52 expressly provides that an appeal shall 

not operate as a stay of execution or of proceedings under the decision of the court below. 

Section 12(2)(b) further provides that no intermediate act or proceedings shall be 

invalidated by an appeal.          

            

11. Section 12 of the Court of Appeal Act mirrors the provisions of O 59. r. 13 of the former 

English Rules of the Supreme Court 1965. It is therefore useful to advert to the following 

portions of Practice Note 59/13/1 found at pages 1076- 1077 of Volume 1 of The 1999 

Edition of The English Supreme Court Practice: 

“Stay of execution or of proceedings pending appeal 

…Neither the court below nor the Court of Appeal will grant a 

stay unless satisfied that there are good reasons for doing so. 

The Court does not “make a practice of depriving a successful 

litigant of the fruits of his litigation, and locking up funds to 

which prima facie he is entitled,” pending an appeal (The 

Annot Lyle (1886) 11 P.D. 114, p.116, C.A.; Monk v. Bartram 

[1891] 1 Q. B. 346); and this applies not merely to execution 

but to the prosecution of proceedings under the judgment or 

order appealed from - for example, inquiries (Shaw v. Holland 

[1900] 2 Ch. 305) or an account of profits in a passing-off 

action (Coleman & Co. v. Smith & Co. Ltd. [1911] 2 Ch. 572) or 

the trial of issues of fact under a judgment on a preliminary 

question of law (Re Palmer’s Trade Mark (1883) 22 Ch. D. 88). 

But the court is likely to grant a stay where the appeal would 

otherwise be rendered nugatory (Wilson v. Church (No.2) 

(1879) 12 Ch. D. 454, pp. 458, 459, C.A.), or the appellant 

would suffer loss which could not be compensated in damages. 

The question whether or not to grant a stay is entirely in the 

discretion of the court. (Becker v. Earl’s Court Ltd. (1911) 56 

S.J. 206; The Retata [1897] P. 118, p. 132; Att.-Gen. v. Emerson 

(1889) 24 Q.B.D. 56, pp. 58, 59) and the Court will grant it 

where the special circumstances of the case so require…… 
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“Where the appeal is against an award of damages, the long 

established practice is that a stay will normally be granted only 

where the appellant satisfies the court that, if the damages are 

paid, then there will be no reasonable prospect of his 

recovering them in the event of the appeal succeeding (Atkins v. 

G.W. Ry. (1886) 2 T.L.R. 400, following Barker v. Lavery (1885) 

14 Q.B.D. 769 C.A.;……Nowadays the court may be prepared 

(provided that the appeal has sufficient merit) to grant a stay, 

even where that test is not satisfied, if enforcement of the 

money judgment under appeal would result in the appellant’s 

house being sold or his business being closed down.  But if such 

a stay is granted the court should impose terms which (so far 

as possible) ensure that the respondent is paid without delay, if 

the appeal fails, and that appellant is prevented from depleting 

his assets in the meantime, except for any and necessary 

expenditure. This approach was endorsed in Linotype-Hell 

Finance Ltd v. Baker [1992] 4 All E.R. 87 (Straughton L.J., 

sitting as a single Lord Justice). It was also endorsed in 

Winchester Cigarette Machinery Ltd v. Payne (No. 2) (1993) The 

Times, December 15, but the Court made it clear that a stay 

should only be granted where there are good reasons for 

departing from the starting principle that the successful party 

should not be deprived of the fruits of the judgment in his 

favour. The Court also emphasized that indications in past 

cases do not fetter the scope of the Court’s discretion.” 

[Emphasis ours] 

 

12. In the light of the foregoing principles and recognizing that the respondent on this appeal is 

not to be deprived of the fruits of the judgment which he obtained in the court below unless 

the special circumstances of the case so require, we return to consider whether the 

appellants have convinced us that there are good reasons for the grant of a stay of execution 

pending the determination of the substantive appeal.  

             

13. As indicated earlier, the appellants filed two affidavits in support of the application. At 

paragraph 4 of their first affidavit filed on 1
st
 November, 2017 the appellants deposed as 

follows: 

 

“4. That the Second Appellant has been ordinarily resident in 

the subject premises since the year 2009 and it would be a 

hardship for him to have to relocate to another place to 
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stay. Both Appellants have expended much more than 

$500.00 on “minor repairs” on the building in which the 

Second Appellant resides. If the Second Appellant were 

required to move at this time, he would be ruined. An 

appraisal report was presented to the Court showing that 

the structure of the building was worth in excess of 

$20,000.00 and we would have been happy to have been 

reimbursed our investment in the building and we could 

have walked away from the situation.” 

 

14. In essence, the appellants suggest that the 2
nd

 appellant would be ruined if a stay is not 

granted and he is forced to relocate elsewhere and to vacate the house where he has been 

residing since the year 2009. They both claim to have invested much more in improving the 

house than the $500.00 which the judge found had been expended by the 2
nd

 appellant on 

minor repairs. Apart from asserting that the 2
nd

 appellant would be ruined if he were forced 

to vacate the premises before the appeal is heard, no details of the ruin which he will suffer 

have been placed before us.  

15. There is no evidence for example to suggest that the property in dispute will be sold or that 

the appeal would be rendered nugatory in the absence of a stay. Furthermore, the appeal is 

not an appeal against an award of damages where the appellants could be required to pay a 

sum of money which they could not reasonably recover from the respondent if the appeal 

were successful. Nor have they provided any evidence to establish that in the absence of a 

stay, they could potentially suffer loss for which they could not be compensated in 

damages. Given the nature of the proceedings in the court below, if the appeal were to 

succeed and the judge’s decision were to be set aside and the matter remitted to the 

Supreme Court for rehearing as the appellants request, it seems to us that the appellants 

would still have the opportunity in the court below to resist the respondent’s claim to 

ownership of the disputed premises and to pursue their various claims to the house on lot 

15.  

 

16. In the appellants’ second affidavit sworn by LeonLee Hanna and filed on 15
th

 June, 2018, 

(three days before the hearing) the 2
nd

 appellant informed the Court inter alia, that on 

Saturday, 26
th

 May, 2018 he and his family were forcibly removed from the house which 

was the subject of the proceedings in the court below under and by virtue of a Writ of 

Possession which the respondent obtained with leave on the 10
th

 April, 2018.  

 

17. The appellants’ evidence that the respondent has obtained and executed a Writ of 

Possession and has now successfully obtained possession of the disputed premises, has 

effectively rendered the stay application moot and completely unnecessary. The respondent 

has already executed his judgment and obtained the fruits of his litigation in the court 
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below. In short, the application has been overtaken by events and there is at this stage no 

good reason for the grant of a stay of execution pending appeal. As we see it, if the appeal 

is successful and the appellants were at some later date found to be entitled to an order of 

possession as against the respondent, they could doubtless obtain an order requiring the 

respondent to compensate them for the period during which they have been deprived of 

possession.  

 

18. In these circumstances, having considered the application we are satisfied that there are no 

special circumstances which can justify the grant by this Court of a stay of execution 

pending appeal. The appellants’ application of 25
th

 October, 2017 is accordingly dismissed 

with costs to the respondent to be taxed, if not agreed. 

 

19. As there is on the Registry file an Affidavit of Compliance filed herein on 18
th

 May 2018, 

signaling compliance with the conditions imposed in the Registrar’s Order of the 14
th

 

March 2018, we direct the Registrar to have the appeal listed on the Cause List for 

substantive hearing at an early date.  

 

 

 

 

       __________________________________________   

The Honourable Madam Justice Crane-Scott, JA 

 

 

 

     _________________________________________   

          The Honourable Mr. Justice Jones, JA 

 

 

 

       _________________________________________   

     The Honourable Mr. Justice Evans, JA (Actg.) 

          

 


