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Criminal appeal – Armed robbery – Rogues gallery – Identification parade – Prejudicial 

information  

On the 13
th

 October, 2014 Shardener McPhee took a taxi home from work; she arrived shortly 

after 9:00pm. While paying the taxi driver a male, wearing a hoody, approached her and grabbed 

her bag. She, thinking it was one of her relatives, held onto the bag with one hand and told the 

person to stop playing. During the struggle the hood fell from the man’s head, exposing his face 

for about 15 seconds. The man held a firearm to her face and demanded the bag. Once in 

possession of the bag he ran off with McPhee’s bag. 

McPhee was able to give a description of the man to the Police and assist in the drawing of a 

sketch. Subsequently, she selected the appellant from a Rogues Gallery and then selected him 

again on the identification parade thereafter. As a result the appellant was charged and convicted 

of the armed robbery of McPhee and sentenced to 20 years’ imprisonment. He appealed his 

conviction.  
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Held: appeal allowed; conviction and sentence set aside; retrial ordered.  

The appellant complained that the evidence of the identification parade was wrongly admitted as 

the correct procedure was not followed with respect to, inter alia, the witness being shown a 

picture of the appellant in a rogues galley before she identified him on the parade. Inasmuch as 

the witness claimed to be able to identify the robber if seen again the Police were right to 

conduct an identification parade to test the ability of the witness to correctly identify the person 

she said robbed her. Unfortunately, she was shown a rogues gallery which included a picture of 

the appellant just before she identified him on the parade; thereby negating the efficacy of the 

parade exercise. 

Another complaint of the appellant was that the learned judge allowed the trial to continue after 

he, being unrepresented, asked a witness a question which elicited an answer about the appellant 

being selected from a rogues gallery. He said this information was prejudicial as it revealed to 

the jury that he was previously in police custody. In the Court’s view the extensive reference to 

the “rogues’ gallery” throughout the evidence of two witnesses and its continuation in the 

Judge’s summing up acted to the prejudice of the appellant; and could not be erased by the 

Judge’s recitation of the direction that the jury should consider only the charge before the court 

and not any other extraneous matters. 

Aurelio Pop v The Queen [2003] UKPC 40, (2003) 62 WIR 18 considered 

Mark France and Rupert Vassell v The Queen [2012] UKPC 28 applied 

 

 

 

REASONS FOR DECISION 

 

Delivered by the Honourable Mr. Justice Isaacs, JA: 

1. On the 16
th

 April, 2018 we allowed the appellant’s appeal against his conviction for armed 

robbery. As a consequence of that, his sentence was set aside. We ordered that he be retried; 

and stated that at a later date we would give our reasons for allowing the appeal. We now do 

so. 

Facts 

2. On the 13
th

 October, 2014, Ms. Shardener McPhee took a taxi from her place of work at 

Paradise Games and arrived at her home in Caravel Beach shortly after 9:00pm. As she stood 

outside the taxi in the act of paying the taxi driver, she noticed a male approaching her with a 
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hood over his face. She assumed it was one of her brothers. Someone grabbed her bag. She 

told the person to stop playing; but the person continued holding onto her bag with one hand. 

He tried to use his other hand to hold onto a hoody on his head but during the struggle for 

Ms. McPhee’s bag, the hoody fell off the man’s head exposing his face. Ms. McPhee called 

out a name and the man pulled out a firearm, held it to her face and said, “Give me this 

fucking bag”. She saw the man’s face for about 15 seconds before he ran off in the direction 

of a white car and made his escape with her bag which contained her personal effects. 

 

3. She gave a description of the man: fair skinned, light brown, about 5’8” to 5’9”, with braided 

hair. While this man was speaking to Ms. McPhee, spit was flying out of his mouth and she 

realized that he had missing teeth. Ms. McPhee gave a statement to the Police on the 18
th

 

October, 2018. Moreover, she assisted in the drawing of a sketch the following day. 

 

4. On the 18
th

 December, 2014, the Police showed her a Rogue’s Gallery, that is to say, a photo 

album depicting individuals, including the appellant; and she picked out the photo of the 

appellant. Following that exercise, she participated in an identification parade on which the 

appellant and seven other men were placed; and she identified him. In the process, the men 

were requested to speak and she positively identified the appellant by his voice. 

 

5. The taxi driver, Graham, who was seated inside the taxi at the time of the robbery, was 

distracted because he was calling someone on his radio. He was not able to see the man’s 

face but he heard when the man made his demand for the bag. Consequently, he could not 

identify the man if seen again. Having heard the man speak, it is surprising that a voice 

identification parade was not conducted by the Police for Graham to attend. 

 

6. The appellant was charged with the armed robbery of Ms. McPhee. After a trial in the 

Supreme Court, he was convicted on the 21
st
 July, 2015; and a week later, was sentenced to 

20 years’ imprisonment. On the 13
th

 August, 2015 he filed his appeal papers in the Court’s 

Registry. 

 

7. Inasmuch as this matter is expected to be heard anew, we have addressed only the first and 

second grounds of the multiple grounds advanced by the appellant, challenging his 

conviction and sentence, as to stray beyond those grounds may prejudice the proceedings in 

the re-trial. Notwithstanding our resolve to address grounds 1 and 2 only, in order to fully 

appreciate the panoply of complaints made by the appellant, we set out all of the grounds 

upon which he relied for his appeal: 

“Ground 1 - That the Learned trial judge erred in law in that 

he allowed inadmissible evidence to be wrongly admitted, in 

that the evidence of the Identification Parade was wrongly 

admitted (i) because the correct procedure for the parade was 
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not done in terms of the composition of the parties to the 

parade and (ii) that his picture was previously shown to the 

witness before the Identification Parade. 

Ground 2 - That the Learned trial judge erred in law in 

allowing the trial to continue when the Appellant, who was 

unrepresented asked a witness a question which elicited an 

answer about the Appellant being picked out in a Rogue 

Gallery. This was prejudicial to the Appellant because it 

disclosed the fact that he was previously in police custody. The 

case should have been stopped and the jury discharged. 

Ground 3 - That the verdict was unreasonable or could not be 

supported having regard to the evidence. 

Ground 4 -That the sentence was unduly severe. 

Ground 5 - In summing up to the jury, the Learned Judge 

failed to state the defense case fairly and made the comment 

that was highly prejudicial, unduly and negatively influencing 

the jury making the conviction unsafe and unsatisfactory. 

Ground 6 - That under all the circumstances of the case the 

verdict is unsafe and unsatisfactory. 

Ground 7 - That the Judge erred in law in not allowing the 

Appellant to make a no case submission although he asked the 

Learned Judge to Make a No Case Submission.” 

8. At the hearing of the appeal the appellant abandoned ground 4; his appeal against the severity 

of the sentence imposed on him. Thus it is only grounds 3, 5, 6 and 7 that we do not address 

in this judgment.   

Ground 1 - That the Learned trial judge erred in law in that he allowed inadmissible 

evidence to be wrongly admitted, in that the evidence of the Identification Parade was 

wrongly admitted (i) because the correct procedure for the parade was not done in terms of 

the composition of the parties to the parade and (ii) that his picture was previously shown 

to the witness before the Identification Parade 

9. We touched upon ground 1(ii) due to what we perceived as a flaw in the exercise carried out 

by the Police when they showed the “rogues’ gallery” to Ms. McPhee just prior to her 

participation in the identification parade. We did not enter into the issue of whether or not the 

make-up of the parade was of persons similar in description to the appellant because that was 

an issue of fact to be determined by the jury having heard the evidence of Ms. McPhee and 
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Inspector Darrell Weir on the one hand and the evidence of the appellant and his witness, 

Kim Wright, on the other. 

 

10. The Privy Council in Mark France and Rupert Vassell v The Queen [2012] UKPC 28 

touched on the circumstances when an identification parade should be held; and stated at 

paragraph 28, inter alia: 

“28. It is now well settled that an identification parade should 

be held where it would serve a useful purpose – R v Popat 

[1998] 2 Cr App R 208, per  Hobhouse LJ at 215 and endorsed 

by Lord Hoffmann giving the judgment of the Board in 

Goldson and McGlashan v The Queen (2000) 56 WIR 444. In 

John v State of Trinidad and Tobago [2009] UKPC 12, 75 WIR 

429 addressing the question of how to assess whether an 

identification parade would serve any useful purpose, Lord 

Brown considered three possible situations: the first where a 

suspect is in custody and a witness with no previous knowledge 

of the suspect claims to be able to identify the perpetrator of 

the crime; the second where the witness and the suspect are 

well known to each other and neither disputes this; and the 

third where the witness claims to know the suspect but the 

latter denies this. In the first of these instances an identification 

parade will obviously serve a useful purpose...” 

11. Inasmuch as Ms. McPhee claimed to know the appellant but also stated she may be able to 

identify the robber if seen again the Police were, in our view, right to conduct an 

identification parade to test Ms. McPhee’s ability to correctly identify the person she said she 

may be able to identify if seen again. Unfortunately, she was shown a “photo array”, the 

“rogues’ gallery”, which included a photograph of the appellant just before she was to 

undergo the test thereby negating the efficacy of the parade exercise. The limited utility of 

the exercise due to Ms. McPhee seeing the appellant’s picture in the photo array before she 

went on the parade was not brought to the attention of the jury by the Judge. 

Ground 2 - That the Learned trial judge erred in law in allowing the trial to continue when 

the Appellant, who was unrepresented asked a witness a question which elicited an answer 

about the Appellant being picked out in a Rogue Gallery. This was prejudicial to the 

Appellant because it disclosed the fact that he was previously in police custody. The case 

should have been stopped and the jury discharged 

12. Courts are at pains to prevent prejudicial material from being introduced during the trial of 

an accused person. It is unfortunate that an otherwise unexceptional proceeding has been 

upended by a totally avoidable error. It was bad enough that the photo array shown to Ms. 
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McPhee was referred to as a “rogues gallery” but the blunder was exacerbated by the 

testimony of Detective Sergeant 2256 Martin Roberts when he testified at page 130 of the 

transcript to the following effect: 

“On Sunday, 19th October, 2014, while on duty at the 

Criminal Records Office, I saw and spoke to Detective 

Corporal 2868 Miller, care of the Central Detective Unit, who 

gave me certain information. I then handed over to him a 

Royal Bahamas Police Force rogue gallery for investigation.” 

13. At page 131 while Officer Roberts was being cross-examined by the appellant, the following 

appears: 

“Q. Say what is a rogue gallery. 

A. The rogue gallery is a ray (sic) of photographs of persons 

convicted in the Bahamas. 

Q. So within in that rogue gallery, everybody that has been 

convicted would be that rogue gallery, is that correct? 

A. Yes, sir. 

Q. So if I had the date of birth of those people that were 

convicted, you would be able to find they photographs?” 

[Emphasis added] 

14. There were further references to the rogues’ gallery in the ensuing exchanges between the 

appellant and the witness. 

 

15. In his summing up to the jury on the matter of the rogues’ gallery, the Judge directed them at 

page 216-7 as follows: 

“Mr. Foreman and members, you would have heard evidence 

that the accused’s picture was identified by Ms. McPhee from 

among pictures in the Royal Bahamas Police Force Rogue 

gallery, or that he has been convicted of a criminal offence 

previously (sic) is not evidence that he committed the offence of 

armed robbery with which he now stands charged before you. 

This is an opportune time to remind (sic) that the accused is 

innocent until proven guilty. The fact that his picture is in the 

Rogue Gallery or that he has been convicted of a criminal 

offence previously is not evidence he committed the offence of 

armed robbery which he now stands charged before you. 
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Moreover, you will recall that the evidence regarding the 

Rogue Gallery was not led by the prosecution at all to suggest 

that the accused may be of a particular character, but rather it 

was elicited by the accused during his cross-examination of two 

of the prosecution witnesses.” 

16. The Judge returned to the matter of the rogues’ gallery beginning at page 226 of the 

transcript: 

“Detective Sergeant Martin Roberts was the eighth witness. He 

testified that on the 19th of October, 2014, while on duty at the 

Criminal Records Office, as a result of information he 

received, he handed over to Corporal 2868 Miller, a Royal 

Bahamas Police Force rogue gallery for investigation; that 

Officer Miller later gave him additional information, returned 

the rogue gallery to him and pointed out a photograph labeled 

201-04, as result of which he conducted a check of the files at 

the Criminal Records Office and ascertained that number 201 

of 2004 was assigned to Deangelo Antonio. 

According to Officer Roberts, the rogue gallery is an array of 

photographs with numbers assigned to them so that a person 

viewing the gallery was only privy to the numbers assigned to 

the photographs and not the names of the persons. 

Under cross-examination Officer Roberts said that the Rogue 

Gallery is an  array of photographs of convicted persons in the 

Bahamas. He said that if he had the dates of birth and names 

of persons he would be able to find their photograph if they 

were in the rogue gallery. 

Witness number nine was Corporal 2868 Christopher Miller. 

He said that on the 19
th

 October, 2014, he received information 

in reference to an armed robbery as a result of which he 

collected the Royal Bahama (sic) Police Force Rogue Gallery 

from Detective Sergeant 2256 Roberts of the Criminal Records 

Office and later on that day he met with the complainant, 

Shardener McPhee, and asked her to view the Rogue Gallery. 

He said that she appeared to view the same and pointed out a 

male and gave him the ID number 201-04 assigned to that 

picture. He then recorded a statement from Ms. McPhee and 

returned the Rogue Gallery to Detective Sergeant Roberts who 

gave him some information regarding the ID number. 
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Under cross-examination Officer Miller said that he collected 

the Rogue Gallery from Officer Roberts to show the 

complainant to see if she identified anyone. He said he 

informed the complainant that the person who attacked her on 

the night in question may or may not have been a part  of the 

Rogue Gallery, and that if she saw anyone she recognized she 

should indicate by pointing at the ID number. 

You will recall that when the accused asked Officer Miller 

what time he  would have shown Ms. Mcphee the Rogue 

Gallery, he responded that he could only recall that she came 

to the police station at 11:45 a.m., on Sunday, the 19th of 

October, 2014. He could not recall how long it took her to 

review the Rogue Gallery book although he said it was not 

long. He said  he could not recall the exact time he recorded 

Ms. McPhee’s statement except that it was shortly after 11:45 

a.m. 

The accused put to Officer Miller that he showed Ms. McPhee 

the rogue gallery at the same time he took the statement from 

her at 11:45 a.m. In that regard, the accused put to Officer 

Miller the statement taken by him on the 19th of October, 

2014, which shows the time of the statement as 11:5 a.m. 

Officer Miller said that the statement did not have a closing 

time. He maintained that although he did not remember the 

specific time that the complainant spent viewing the Rogue 

Gallery he was certain of the time  she came to the police 

station. 

He said that when Officer Oliver informed him of the armed 

robbery involving Ms. McPhee he did not give him an alias or 

the name of the person for whom they were looking. 

Officer Miller denied the accused’s suggestion that he coached 

Ms. McPhee in picking him out of the Rogue Gallery. He 

denied that he knew  Ms. McPhee or the accused. 

Officer Miller said he recalled Ms. McPhee telling him that the 

person who robbed her on the 18th October, 2014, had plaits in 

his hair but the photograph she saw in the Rogue Gallery had 

a low haircut. He denied that Ms. McPhee was telling him that 

the person she was shown was not the person who robbed her. 
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His evidence is that Ms. McPhee told him that the person who 

was in the Rogue Gallery did not have plaits; that the person 

who robbed her apparently had plaits. 

Officer Miller denied that he gave Ms. McPhee an impression 

of the  accused’s description of an old Rogue Gallery photo. He 

insisted he did not know Ms. McPhee and said he had no 

reason to coach her in anything. 

Officer Miller said that Ms. McPhee did not give him an alias 

or a name when she selected the picture from the Rogue 

Gallery. 

On re-examination, Officer Miller said although there are no 

names on the  pictures in the Rogue Gallery, after Ms. McPhee 

had pointed out the picture  of the accused she gave him a 

name.” 

17. The extensive reference to the “rogues’ gallery” throughout the evidence of Roberts and 

Miller which was continued in the Judge’s summing up acted, in our view, to the prejudice of 

the appellant; and could not be erased by the Judge’s recitation of the direction that the jury 

should consider only the charge before the court and not any other extraneous matters.  

 

18. I wish to address one matter not raised by the appellant but which attracted my attention on 

perusing the transcripts, to wit, the witness, Reginald Graham, was allowed to make a dock 

identification in circumstances where he had previously told the Police he could not identify 

the person who committed the armed robbery because it was dark at the time. At page 111of 

the transcript the following appears: 

 “A. Because you know why I could see a little bit of you, 

 because the hood did not come off your head and you 

 pull it back on, then that’s the little bit of you I see. Plus 

 your voice as a Bahamian. 

 Q. How do you know the person was a Bahamian? 

 A. I know the voice when I heard it. 

 Q. How do you know the person was a Bahamian? 

 A. I heard the voice, and the words what he said.” 

19. Bearing in mind that the normal and proper practice should be to hold an identification 

parade to test a witness’ ability to correctly identify the person they say committed the 

offence and that where that is not done and the witness purports to identify the accused in 
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court for the first time, that is regarded as dock identification. Two matters arise from Mr. 

Graham’s evidence. First, an application should be made for the witness to identify the 

person and the Judge should satisfy himself that the justice of the occasion ought to cause 

him to allow the application. 

 

20. Second, in any case where a dock identification is admitted the judge should warn the jury of 

the undesirability in principle and danger of dock identification and give further directions 

along the lines set out in Aurelio Pop v The Queen [2003] UKPC 40, (2003) 62 WIR 18. 

Unlike the facts in Aurelio Pop where the identification of the accused was by a single eye-

witness, in the present case there was an identification by another witness, Ms. McPhee. 

However, as mentioned earlier in this judgment, her identification of the appellant was 

infected by the prior viewing of the rogues’ gallery. In the result, the strength of the Crown’s 

case against the appellant was no stronger than the case against Aurelio Pop. 

Conclusion 

21. Due to the defects identified, we were left with a lurking doubt as to the safety of the 

appellant’s conviction and as a result we quashed the conviction, set aside the sentence and 

ordered a retrial. This should be done as soon as is practicable. 

 

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

      __________________________________________ 

      The Honourable Ms. Justice Crane-Scott, JA 

 

      __________________________________________ 

      The Honourable Mr. Justice Jones, JA 

 

 


