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Civil appeal – Title to land – Documentary title - Possession of land – Order of possession 
– Declaration of possession of land  
 
The appellants purchased a plot of land, upon which a home was constructed, in the 
Englerston subdivision from Addington Nixon Sr., the father of the respondent. The 
Wallace’s allege that subsequent to their acquisition of the land the respondent wrongly 
entered the house situated on the land and as a result they sought an order for 
possession. For his part, the respondent asserted, inter alia, that at all material times he 
was the legal and beneficial owner of the land by virtue of his exclusive, continuous and 
undisturbed possession for more than 20 years. He, therefore, counterclaimed for a 
declaration that he was entitled to possession. The trial judge found that the title of the 
appellants and their predecessor was ousted by the possession of the respondent. As a 
result, the appellants, having obtained an extension of time, appealed the trial judge’s 
decision.  
 
Held (Jones, JA concurring): appeal dismissed; costs to the respondents to be taxed if 
not agreed. 
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per Isaacs, JA: The respondent lived on the land and openly conducted his business of 

auto repair upon it since around 1978, two years later he enclosed the land with a chain 

link fence and double chain-link gates which he kept locked; three years before the action 

started in the court below the respondent erected a "Private Property" sign on the 

property; in 2007 the respondent engaged the services of a surveyor to survey the land. 

These are instances of ownership inconsistent with his father's documentary title. By his 

actions the respondent has shown his intention to possess the land to the exclusion of all 

others. 

 

The procedure set out in the Quieting of Titles Act is appropriate if a court is investigating 

a petitioner's title to land and / or that of any adverse claimant's claim to the land. This 

was not an action brought for that purpose. Under the quieting of titles procedure, a court 

would determine which claimant to the land is entitled to have a Certificate of Title issued 

to him. That Certificate would be good against the world; and could only be set aside for 

fraud. If the appellants were able to show that they had the necessary title to the property, 

they were entitled to recover it. However, this was subject to the respondent being able 

to demonstrate that he had continuous and exclusive possession for the requisite period 

under the Limitation Act, i.e., twelve years. The forbearance of the appellants’ successor-

in-title in not taking steps to oust the respondent has rebounded to the detriment of the 

appellants. 

It is important to understand the nature of a Declaration to appreciate why the trial judge 

did not err in granting the Declaration claimed by the respondent in this case. In law, 

a declaration ordinarily refers to a judgment of the court and is a binding adjudication of 

the rights or other legal relations of the parties which does not provide for or order 

enforcement. Thus, the decision of the trial judge declares that as between the appellants 

and the respondent, the respondent is entitled to possession of the land. However, this 

determination is not dispositive of any and all claims as others may appear on the horizon 

who may yet lay claim to the land themselves and who may challenge the respondent's 

possession of the land. 

Buckinghamshire County Council v Moran (1988) 86 LGR 472 applied 
Errington v Errington and Another [1952] 1 All ER 149 considered  
J A Pye (Oxford) Ltd. and Others v Graham and Another [2002] UKHL 30 applied 
Ocean Estates Ltd. v Pinder [1969] 2 AC 19 applied 
Powell v Macfarlane (1977) 38 P & CR 452 applied 
Re Roman Catholic Apostolic of the Bahamas [1984] BHS J. No. 34 considered  
Trotman v. MaIloy (2000) 431 Mass. 143 considered 
Wald v Longacre 34 F.2d 25 considered 
Watt v Thomas [1947] 1 All ER 582 applied 
 
per Jones, JA: The Quieting Title Act provides for a non-adversarial process where an 

application is made by a Petitioner and the court investigates and determines who is the 
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owner in fee simple or any other estate in the land. The procedure is not adversarial, but 

investigative and allows for a relaxation of the rules of procedure and evidence. Claims 

for title under the Act are in many cases founded on adverse possession. Counsel for the 

appellant submits that the documentary title of the appellant cannot be ousted solely by 

a declaration for adverse possession as it is really an action in rem. There cannot be any 

doubt that this is not an action in rem. Accordingly, the trial judge was entitled to find as 

he did for one of the parties on the evidence before him. The Quieting Titles Act, which 

deals only with actions in rem is therefore irrelevant to the issues in this case, which is an 

action in personam.  

Section 16(3) of the Limitation Act 1995 (Chap 83) provides, in essence, that where the 

statutory limitation period of twelve years has expired, an owner of land who has ignored 

his rights cannot assert them against a person in adverse possession. There is a factual 

presumption that possession of land is retained by the paper owner or by persons 

claiming through him. Accordingly, any person claiming title to land by adverse 

possession must show either: discontinuance of possession by the paper owner followed 

by possession by the trespasser; or dispossession by the trespasser, which effectively 

ousts the paper title of the owner. 

When the respondent became an adult, his father had no legal duty to provide for him. 

Accordingly, his presence and demeanour on the property as an adult clearly exceeded 

any licence or consent from his father to live on and enjoy the property while he was a 

child. Moreover, the respondent counterclaimed that prior to the commencement of the 

action in the court below, he was in exclusive, continuous and undisturbed possession of 

the land for a period far in excess of twenty years. The appellants failed to put in a defence 

to the respondent's counterclaim, and so can be taken to have admitted it. They cannot 

now refute that claim. 

The respondent, unquestionably, was in adverse possession of the land at least when he 

became an adult in 1972. Therefore, the appellants claim to the lands as successors in 

title to the respondent’s father is statute barred by the Limitation Act.  

Anthony Armbrister et al v Marion Lightbourn et al [2012] UKPC 40 mentioned 
Buckinghamshire County Council v Moran [1990] Ch. 623 applied 
J A Pye (Oxford) Ltd. and Others v Graham and Another [2002] UKHL 30 applied 
Keelan v Garvey (1) [1925] 1 IR 1 considered 
Ocean Estates Ltd. v Pinder [1969] 2 AC 19 applied  
Powell v Macfarlane (1977) 38 P & CR 452 applied 
Ramnarace v Lutchman [2001] 59 WIR 511 applied  
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______________________________________________________________________ 

J U D G M E N T  

______________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA:  

1. The appellants appeal from the judgment Chief Justice Sir Michael Barnett (the 

CJ) given on 23 October 2013, whereby the CJ determined that the title to a plot 

of land located off East Street and Balfour Avenue of the appellants and their 

predecessor in title was ousted by the possession of the respondent. The 

appellants applied for, and were granted an extension of time within which to 

appeal on 20 April 2016.  

 

2. On 8 June 2017 we heard the submissions of Counsel; and reserved our decision. 

We render it now. I am satisfied that the appeal must be dismissed for the reasons 

articulated in my judgment. 

 

3. The appellants seek an Order that the CJ’s judgment be set aside and in its stead, 

that judgment be entered for the appellants with costs. 

 

4. The grounds of appeal are as follows: 

“1. The Learned Judge erred and misdirected 

himself in finding that: 

‘2. The property was owned by the 

Defendant’s father. He had the  undisputed 

documentary title. The Defendant’s father 

and his mother were married and they lived 

on the property with their children of whom 

the Defendant was one. When the Defendant 

was ten (10) years old the father left the 

home. The mother and the children stayed 

on the property. The mother as she got older 

left the home to live with some of her 

children. The  mother died about 20 

years ago. The Defendant remained on the 

property and operated a car business from 

the same. Although the Plaintiffs dispute 

this, for reasons which I will set out later I 

accept the Defendants evidence and that of 
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the witnesses called on his behalf that he 

remained on the property and has been on 

the property for many years well exceeding 

the 12 year period provided for in section 16 

(3) of the Limitation Act 1995.” 

Having regard to the evidence that the property 

comprised of the  matrimonial home of the 

Defendant’s parents, that the marriage of the 

parents of the Defendant continue until the death 

of the Defendants  mother, and that no evidence to 

support a claim that the father had withdrawn his 

consent to either his wife and or children living on 

the property prior to the sale of the property in April 

2007, the finding that he  had been on the property 

many years well exceeding the 12 year period 

provided for in section 16 (3) of the Limitation Act 

1995 without the consent of his father and 

therefore was adverse possession was 

unreasonable and  could not be supported by the 

evidence. 

2. The Learned Judge erred and made inconsistent 

findings in his Judgment: In paragraph 3 the 

Learned Judge’s finding was that: “I accept  the 

conveyance as transferring the father’s title to the 

Plaintiffs.” 

In paragraph 16 the Learned Judge’s finding 

that:- 

“In the circumstances, the Plaintiff’s claim is 

dismissed and I make the declaration sought 

by the Defendant in paragraph 1 of the relief 

in the counterclaim.” 

In the paragraph 1 of the Defendants 

Counterclaim the relief sought was for 

1. A declaration that he is entitled to 

possession of the land the subject-matter of 

this action. 
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Having regard to the inconsistency in the judgment 

where the judge recognized the effective 

conveyance of the subject property to the Plaintiff 

in paragraph 3 and then in paragraph 16 granted 

possession of the subject property to the 

Respondent, the decision of the judge cannot be 

supported  by the evidence. 

3. The Learned Judge erred and misdirected himself in 

finding that:- 

“5. The occupation by the Defendant was 

not, in my judgment, with the father’s 

consent. It may have been with his 

knowledge as he visited the property from 

time to time. The Defendant has built on the 

property, erected a fence on the property 

and carried on business on the property in 

the open. It was adverse to that of his 

father.” 

4. The Learned Judge erred and misdirected 

himself in law in making a declaration that The 

Respondent is entitled to possession of the land 

the subject matter of the action on the basis that 

the documentary title of the Appellants and their 

predecessor in title was ousted by the adverse 

possession by the Respondent in proceedings that 

did not conform to those provided by the Quieting 

Title Act.” 

BACKGROUND 

5. The facts are essentially not in dispute. Hence, I reproduce those found in the 

appellants’ skeleton submissions which are, inter alia: 

2. The action before the court below was begun by 

specially endorsed Writ of Summons the Statement of 

Claim on which pleaded that the Plaintiff/Appellant on 

19th April 2007, acquired Lot No. 10, Block 18 in 

Englerston Subdivision on which there is constructed a 

house from Addington Nairn, Sr. the father of the 

Defendant. It is further pleaded that subsequent to the 
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acquisition of the land by the Plaintiff/Appellants, the 

Defendant wrongfully entered the house situated on the 

land in question and thereby trespassed upon the said 

land. 

3. In the circumstances, the Plaintiff/Defendant sought an 

order of possession of the land an injunction to restrain 

the Defendant from continuing to trespass upon the land. 

4. The Defendant denied that the Plaintiff acquired any 

interest in the land and asserted that he was at all material 

times the legal and beneficial owner in possession of the 

land by virtue of his long exclusive, continuous and 

undisturbed possession thereof for more than 20 years. 

5. By an Amended Defence and Counterclaim the 

Defendant asserted that no money was ever paid to his 

father or to anyone else on his behalf by the 

Plaintiff/Appellant or his agents or servants. 

6. He counterclaimed for two declarations, namely that he 

is entitled to possession of the subject land and that the 

Conveyance made on 19th April 2007, between his late 

father and the Plaintiff/Appellants is of no effect. 

7. The Appellants produced at the trial a Conveyance 

dated 20th April 1956, between Englerston Limited and 

Addington Nairn, Sr. which together with the Conveyance 

to themselves from Mr. Nairn, Sr. comprise the 

documentary evidence of their title to the land. 

8. In his witness statement the Appellant, Mr. James 

Wallace, stated that he and his wife bought the land in 

question from Mr. Nairn, Sr. on 19 April 2007, and that 

sometime after that date the Defendant wrongfully 

entered the property, and consequently their attorney 

wrote on the 9 September 2007, informing him that the 

land was sold to the Plaintiffs and demanding that the 

Defendant vacate the property, but the Defendant refused 

to leave. 

9. The Defendant, in his witness statement asserted that 

he is the legal and beneficial owner of the property in 
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question and that he is in possession of the same. He 

asserted that his father left his mother and their children 

on the land in or about 1962 and never returned to live 

with them, nor lay any claim to the land. He said that he 

is the heir to his father and so even if he is unsuccessful 

in the trial he is still entitled to the land. 

10. He further states that the land was never in the 

possession of his father, and that he had no right to sell 

it. He said that his mother refused his father access each 

time he attempted to return and drove him away. 

a. He further stated that he has been in sole exclusive and 

unbroken possession of the land from 1972 or 

thereabouts to the date of his statement. 

11. He called several persons who testified that they know 

that he has been on the land from the time he was a boy; 

and that he operated an auto repair business on the 

property which he fenced in sometime in the late 1970’s. 

6. It emerged from the evidence that the father had continued to pay the mortgage 

on the property and visited it from time to time; and in 2007 received a satisfaction 

of mortgage. One matter in dispute was the appellant’s assertion that when he was 

in the process of purchasing the property, he had occasion to speak with the 

respondent about who owned the same and the respondent said that his father 

did. The respondent rejected this assertion that he had made such a statement. 

 

7. The Judge found that the respondent was in occupation of the land for more than 

twenty years prior to the commencement of the action. He also found that when 

the wife refused to let the husband back into the house and placed all of the utilities 

in her name, her possession became adverse to that of the husband. 

 

8. Mr. Evans, QC submitted the CJ’s analysis is contrary to established principles. 

The current law defines possession as consisting of two elements, namely factual 

possession and the animus possidendi. The CJ, he argued, did not address the 

evidence before the court which satisfied these essential elements of possession. 

 

9. Mr. Evans, suggested that the CJ was wrong to focus his attention on the mindset 

of the wife after she allegedly drove the husband away because there was nothing 

in that to suggest that the husband withdrew his consent for the family to remain 

in the house. This, Mr. Evans contended, is the critical issue. 
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10. The issue in this case simply stated is whether the respondent could adversely 

possess the property against the documentary title of his father in all the 

circumstances of the case? 

 

11. It is necessary to have regard to the appellants’ Writ in the court below because 

the CJ’s decision flowed from the particulars laid out therein. The statement of 

claim stated, inter alia: 

“3. On the 19” April, 2007, the Plaintiff acquired Lot 

Number Ten Block Number Eighteen “Englerston 

Addition Subdivision” on which is constructed a house 

from Addington Nairn, Sr the father of the Defendant. 

4. Subsequent to the acquisition of the said lot by the 

Plaintiffs the Defendant wrongfully entered the house 

situate thereon and has wrongfully taken possession of 

the same and has thereby trespassed and is still 

trespassing thereon despite repeated requests by the 

Plaintiffs to vacate and deliver up the premises. 

5. The Defendant threatens and intends unless restrained 

by this Honourable Court to continue to remain in 

wrongful occupation of the house situate thereon and to 

trespass thereon. 

6. By reason of the matters aforesaid, the Plaintiffs have 

been deprived of the use and enjoyment of the said lot 

and premises and have thereby suffered loss and 

damage.” 

12. The respondent filed a counterclaim which said, in part: 

“9. The Defendant has, prior to the commencement of this 

action, been in exclusive, continuous and undisturbed 

possession of the land for a period far in excess of twenty 

(20) years. The Defendant was born on the land and lived 

on it the entirety of his life.” 

13. The respondent sought, inter alia, a declaration that he was entitled to possession 

of the land. 
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The Appeal 

Ground 1 

14. Mr. Evans submitted that the CJ erred by failing to take into consideration the wife’s 

“deserted wife’s equity” which would run for a period of time and during which 

period the father could not remove the wife from the property. It was not clear from 

the arguments how long this equity would last but it would appear that Mr. Evans 

considered this “equity” had to be subtracted from the time the respondent alleged 

he was on the property.  

 

15. A brief word may be said about this “deserted wife’s equity” by way of explanation 

of the concept. Under the English common law it was recognised that a husband 

who owns the matrimonial home and is living there himself, he cannot turn his wife 

out. He cannot treat her as a stranger. He cannot exclude her from the house 

without good cause. Hence, could he place himself in a better position by deserting 

his wife, leaving her in the matrimonial home? The law said, no. The courts 

ascribed to the deserted wife a licence/authority to remain in the home which could 

not be revoked by the husband so long as the home remained the matrimonial 

home. 

 

16. It is noteworthy that a husband could apply to the courts for the equity to be 

revoked. So when the wife refused to allow him to return on the property, the father 

could have applied to a court to remove her from the property at some point. He 

does not appear to have done so.  

 

17. Mr. Evans referred the Court to Errington v Errington and Another [1952] 1 All 

ER 149 and the judgment of Denning L.J. who said the following: 

“Likewise there are numerous cases where a wife who 

has been deserted by her husband and left by him in the 

matrimonial home has been held to be not a tenant of the 

husband owner nor a bare licensee, but to be in a special 

position - a licensee with a special right under which the 

husband cannot turn her out except with an order of the 

court Middleton v Baldock [1950] 1 All ER 708.” 

18. The respondent’s position pertaining to his possession to the land may be found 

at paragraphs 8 and 10 through 13 of his submissions. The gist of his contention 

was led during his evidence in the court below. Those paragraphs read: 
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“8. In or about 1978 the Respondent built the workshop 

in the northwestern corner of the land, which structures 

he used for storage of his tools, auto  repair material and 

anything that had to do with his auto repair business. The 

chain-link fence enclosing the land was established by 

the Respondent in or about the year 1980. The eight inch 

(8”) waIl at the southern boundary was built by the late 

Stafford Penn. In 1980 the Defendant also installed the 

above-mentioned double chain-link gates and he kept 

them closed and locked at all times, from the date of their 

installation to the present, while he is at home and when 

he is away from the land. When he leaves the property he 

would always lock his gates so that no one would have 

access to the land. The fence around the land is more 

than six feet tall. 

9. According to the Respondent, his neighbor 

immediately to the north of the land was Mrs. Edith 

Pearce. She died the year before the trial. Mrs. Pearce 

lived in her house on that property for more than forty (40) 

years prior to the trial. His neighbor immediately south of 

the land was Mr. Stafford Penn who died about four years 

prior to the trial. His wife is (sic) lived elsewhere. She is 

physically disabled and has a problem with her speech. 

The Respondent’s neighbor immediately to the west of 

the land is a Mr. Ferguson. He vacated the property some 

years prior to the trial and lived elsewhere.  

10. The Respondent planted trees on the land for more 

than thirty years. There are large trees which were 

planted by him. He also planted and  farmed bananas, 

plantins, (sic) peas and corn. 

11. In or about the early 1980s he added two extra 

bedrooms to his home shown on the said plan, installed 

a bathroom and kitchen with running  water and built a 

cesspit tank. 

12. He had a “Private Property” sign posted at the front 

of the property for  more than twenty (20) years 

immediately preceding the commencement of this action. 
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13. When the Respondent’s father left the land to live with 

another woman he (his father) disconnected the light 

from BEC as well as the all of the other utilities and the 

Respondent’s mother had to reinstate them in her own 

name. The utility bills were still in the Respondent’s 

mother’s name as  at the trial date. The utility bills have 

been paid by the Respondent from 1979 to the trial date 

and to the present.” 

19. Mr. Martin submitted that there is no presumption that a child of majority age has 

the right to live upon the land of his father in the manner the Respondent lived 

upon and used the land in the present case or at all. He cited the U. S. case of 

Trotman v. MaIloy (2000) 431 Mass. 143 where the trial judge, applied the 

presumption of permissive use among family members and held that the plaintiff 

had failed to establish the necessary elements of adverse possession. On appeal 

it was decided that the court below should not have applied such a presumption. 

The judgment was overturned and the case was remitted to the court below to be 

determined according to the opinion expressed by the Court of Appeal. 

 

20. In allowing the appeal, the Court of Appeal stated: 

“. . .to recognize a presumption or inference, for purposes 

of defeating a claim of title by adverse possession, of 

permissive use among “close” family members, and 

stated that the better approach is to examine whether the 

use of the land is actual, open, and exclusive for a period 

of twenty years, in light of the circumstances of each 

particular set of claimants.” 

21. Mr. Evans has a high hurdle to surmount because he asks the Court to disturb 

findings of fact of the CJ. In particular, he wants us to quash the following finding: 

“… I accept the Defendants evidence  and that of the 

witnesses called on his behalf that he remained on the 

property and has been on the  property for many years 

well exceeding the 12 year period provided for in section 

16 (3) of the Limitation Act 1995.” 

22. Appellate courts are slow to quash findings of fact made by a trial judge. In the 

United States of America the following principle appears in the case of Wald v 

Longacre 34 F.2d 25: 
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“2 The findings of fact of a jury, special master, referee, 

or trial judge sitting in equity or without a jury 

will not be disturbed by an appellate court, unless a clear 

mistake has been made and there is no substantial 

testimony to support them. Epstein v. Steinfeld (C.C.A.) 

210 F. 236; Schmid v. Rosenthal (CCA) 230 F. 

818; Sheinberg v. Hoffman (C.C.A.) 236 F. 343; Tennessee 

Finance Co. v. Thompson (C.C.A.) 278 F. 597; Davidson v. 

Wilson (C.C.A.) 286 F. 108.”  

23. In Watt v. Thomas [1947] 1 All ER 582 at 587 Lord Thankerton stated:  

"The appellate court, either because the reasons given by 

the trial judge are not satisfactory, or because it 

unmistakably so appears from the evidence, may be 

satisfied that the court has not taken advantage of his 

having seen and heard the witness, and the matter will 

then become at large for the appellate court."  

24. The CJ had the benefit of seeing and hearing the witnesses as they gave their 

evidence; and of observing their demeanour. He is, therefore, better placed than 

an appellate court which generally scrutinizes witnesses’ testimony on paper, to 

assess those witnesses’ credibility and reliability. I have perused the evidence led 

by the respondent on his behalf and I am left with no doubt that the CJ did take 

advantage of the opportunity to see and hear the witnesses as his findings of fact 

are consonant with the evidence led during the trial. 

 

25. The CJ accepted: 

 

“the Defendants evidence and that of the witnesses called 

on his behalf that he remained on the property and has 

been on the property for many years well exceeding the 

12 year period provided for in section 16 (3) of the 

Limitation Act 1995”.  

 

There was ample material from which the CJ could arrive at this conclusion. The 

respondent’s evidence paraphrased was that had he lived on the land and 

conducted his business of auto repair upon it around 1978 and some two years 

later enclosed the land with a chain link fence and double chain-link gates which 

kept locked.  

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1914100128&pubNum=5297&originatingDoc=I93df658e546d11d9a99c85a9e6023ffa&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1914100128&pubNum=5297&originatingDoc=I93df658e546d11d9a99c85a9e6023ffa&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1916101564&pubNum=5297&originatingDoc=I93df658e546d11d9a99c85a9e6023ffa&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1922120749&pubNum=5297&originatingDoc=I93df658e546d11d9a99c85a9e6023ffa&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1922120749&pubNum=5297&originatingDoc=I93df658e546d11d9a99c85a9e6023ffa&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923125158&pubNum=5297&originatingDoc=I93df658e546d11d9a99c85a9e6023ffa&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923125158&pubNum=5297&originatingDoc=I93df658e546d11d9a99c85a9e6023ffa&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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26. I do not focus too much on the respondent’s mother’s purported possession of the 

property because I am satisfied that on his evidence, the respondent has 

demonstrated his occupation of the property through his and his witnesses’ 

evidence in the court below. Moreover, he has by his actions shown his intention 

to possess the land to the exclusion of all others, to wit, enclosing the land and 

openly operating his business from that location since 1978. 

 

27. I would note however, that the mother could not be said to be a licensee of the 

father once she arrogated unto herself the authority to bar him from the house. 

This was an action inconsistent with his ownership of it and, in the circumstances, 

he ought to have acted from that time to reassert his rights of ownership over the 

property. The fact that he did not, cannot be ascribed to a “deserted wife’s equity” 

and time ran against his paper title from the time of his debarment.  

 

28. I note also that although it is not clear when the respondent's mother ceased to 

live in the matrimonial home and began residing with her other children, she died 

twenty years before the action was brought; and the respondent is said to have 

already commenced his occupation of the land prior to her death. 

 

29. The CJ could not be said to have acted on the wrong premise by focusing on the 

mother’s mindset after she drove her husband away. The authorities all recognize 

that in an adverse possession case, it is the intention of the adverse claimant that 

is of importance. I expand on this view below. 

 

30. The Limitation Act provides in section 16(3) as follows: 

“No action shall be brought by any person to recover any 

land after the expiry of twelve years from the date on 

which the right of action accrued to such person or, if it 

first accrued to some other person through whom such 

person claims, to that person.” 

31. In Ocean Estates Ltd. v Pinder [1969] 2 AC 19 Lord Diplock said as follows: 

“At common law as applied in The Bahamas, which have 

not adopted the English Land Registration Act, 1925, 

there is no such concept as an  “absolute’ title. Where 

questions of title to land arise in litigation the court is 

concerned only with the relative strengths of the titles 

proved by the rival claimants. If party A can prove a better 

title than party B he is entitled to succeed 

notwithstanding that party C may have a better title than 
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A, if C is neither a party to the action nor a person by 

whose authority B is in possession or occupation of the 

land. It follows that as against a Defendant whose entry 

upon the land was made as a trespasser a plaintiff who 

can  prove any documentary title to the land is entitled 

to recover possession of the land unless debarred under 

the Real Property Limitation Act by effluxion of the 20 

years period of continuous and exclusive possession by 

the trespasser.” 

32. Pursuant to Lord Diplock’s dicta, if the appellants were able to show that they had 

the necessary title to the property, they were entitled to recover it. However, this 

was subject to the respondent being able to demonstrate that he had continuous 

and exclusive possession for the requisite period under the Limitation Act, i.e., 

twelve years.  

 

33. Lord Diplock continued: 

“Put at its highest against the plaintiffs it is clear law that 

the slightest act by the person having title to the land or 

by his predecessors in title, indicating his intention to 

take possession, are sufficient to enable him to bring an 

action for trespass against a defendant entering upon the 

land  without any title unless there can be shown a 

subsequent intention on the part of the person having the 

title to abandon the constructive possession so 

acquired.” 

34. Once his effort to return to the property had been rebuffed by his wife, the father 

never exhibited an intention to take possession of the property. His only actions 

were to have the utilities turned off. He did continue to pay the mortgage on the 

property. The utilities were restored by the wife in her name, it appears. The only 

evidence of a visit to the property by the father subsequent to him being chased 

away by his wife was given by the first appellant who testified that when he and 

his wife were considering purchasing the property, he went with the father to visit 

it. On arrival, they had to secure the assistance of the respondent to gain entrance 

to the property. He unlocked the gate and let them in.   

 

35. In J A Pye (Oxford) Ltd and Others v Graham and Another [2002] UKHL 30, 

Lord Browne-Wilkinson approving Slade J in Powel’s case quoted the following 

passage: 
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“(1) in the absence of evidence to the contrary, the owner 

of land with the paper title is deemed to be in possession 

of the land as being the person with the prima facie right 

to possession. The law will thus, without reluctance, 

ascribe possession either to the paper owner or to the 

person who can establish as claiming through the paper 

owner. 

(2) If the law is to attribute possession of land to a person 

who can establish no paper title to possession, he must 

be shown to have both factual possession and the 

requisite intention to possess (“animus possidendi”).” 

36. Adams, J. in Re Roman Catholic Apostolic of the Bahamas [1984] BHS J. No. 

34 at paragraph 52 said: 

"As regards the burden and nature of proof and the 

desired quality of  possession, the adverse claimant by 

himself and his predecessors had to  meet the criteria 

indicated in Sherren v. Pearson 14 Can S.C.R. 581 where 

Ritchie C.J. said at p. 585: 

'To enable the trespasser to recover he must show 

an actual possession, an occupation exclusive, 

continuous, open or visible, and notorious for the 

twenty years. It must not be equivocal, occasional 

or for a temporary or special purpose.'" 

37. In J A Pye, at page 436, Lord Browne-Wilkinson, with whom the rest of the House 

of Lords agreed, opined: 

"It is not the nature of the acts which [a trespasser] does 

but the intention with which he does them which 

determines whether or not he is in possession." 

38. His Lordship then cited with approval the following statement by Slade J in Powell 

v Macfarlane (1977) 38 P&CR 452,470-471 in relation to "factual possession": 

"(3) Factual possession signifies an appropriate degree 

of physical control. It must be a single and [exclusive] 

possession, though there can be a single possession 

exercised by or on behalf of several persons jointly. Thus 

an owner of land and a person intruding on that land 
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without his  consent cannot both be in possession of the 

land at the same time. The question what acts constitute 

a sufficient degree of exclusive physical control must 

depend on the circumstances, in particular the nature of 

the land and the manner in which land of that nature is 

commonly used or enjoyed ... Everything must depend 

on the particular circumstances, but broadly, I think what 

must be shown as constituting factual possession is that 

the alleged possessor has been dealing with the land in 

question as  an occupying owner might have been 

expected to deal with it and that no-one else has done 

so." [Emphasis added] 

39. As to the "intention to possess", Lord Browne-Wilkinson at pages 436-437, 

accepted, as correct, the proposition as pointed out by Hoffmann J in 

Buckinghamshire County Council v Moran (1988) 86 LGR 472, 479 that what 

is required is "not an intention to own or even an intention to acquire 

ownership but an intention to possess", which proposition was also adopted by 

the Court of Appeal in that case: [1990] Ch 623, 643. 

 

40. Lord Browne-Wilkinson continued: 

"Once it is accepted that in the Limitation Acts, the word 

"possession" has  its ordinary meaning (being the same 

as in the law of trespass or conversion) it is clear that, at 

any given moment, the only relevant question is whether 

the person in factual possession also has an intention to 

possess: if a stranger enters on to land occupied by a 

squatter, the entry is a trespass against the possession 

of the squatter whether or not the squatter has any long 

term intention to acquire a title."  

41. Still later at page 437, Lord Browne-Wilkinson said: 

"Slade J reformulated the requirement (to my mind 

correctly) as requiring an "intention, in one's own name 

and on one's own behalf, to exclude the world at large, 

including the owner with the paper title if he be not 

himself the possessor, so far as is reasonably practicable 

and so far as the processes of the law will allow".  
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42. Although the cases cited above are not on all fours with the present matter under 

appeal, the principles gleaned therefrom are clear, namely, a party seeking to oust 

the paper title of an owner of property has to demonstrate factual possession of 

the property for the requisite limitation period. 

 

43. In the present case the respondent was, on his evidence and that of his witnesses, 

on the property since about 1980; and prior to that he had lived there with his 

mother and siblings. It appears that some three years before the action started in 

the court below the respondent erected a "Private Property" sign on the property. 

Further, in 2007 the respondent engaged the services of a surveyor, Benjamin 

Ferguson, to survey the land. These are instances of ownership inconsistent with 

the father's documentary title and his forbearance in not taking steps to oust the 

respondent has rebounded to the detriment of the appellants. 

 

44. The CJ's decision is consonant with the evidence in the case and it cannot be said 

that he acted unreasonably when he found that the respondent's possession of the 

land was for a period in excess of twelve years and adverse to the title of his father. 

This ground is without merit and, as a consequence, it fails. 

Ground 2 

45. This ground complains that there is an inconsistency in the CJ's finding that the 

father conveyed his title to the land to the appellants and the CJ granting the 

Declaration that the respondent was entitled to possession of the land. This 

complaint fails to appreciate the different issues at play here. The respondent had 

contended there had not been a conveyance for the land executed between the 

appellants and his father. The CJ found that there was; and the father's 

documentary title to the land passed to the appellants. 

 

46. The CJ found also that the respondent had been in adverse possession of the land 

for more than twelve years, such possession being adverse to the appellants' 

predecessor in title. As a consequence of the latter finding, the title of the 

appellants was defeated by the possession of the respondent and the respondent 

had demonstrated that he was entitled to the Declaration he sought in his 

counterclaim. 

 

47. There is no inconsistency, internal or otherwise, nor any contradiction in the 

findings of the CJ; and insofar as the success of this appeal depends on this 

ground, it must fail. 
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Ground 3  

48. This ground fails for the reasons set out in ground 1. 

Ground 4 

49. Short shrift may be given to this ground. The appellants brought an action for 

wrongful possession of the land against the respondent. They alleged that he had 

gone into occupation of the property after the sale of the land. For his part, the 

respondent counter claimed that he had been in adverse possession of the land 

and he asked the CJ to declare that he was entitled to possession of the land. 

 

50. The procedure set out in the Quieting of Titles Act is appropriate if a court is 

investigating a petitioner's title to land and/ or that of any adverse claimant's claim 

to the land. This was not an action brought for that purpose.  

 

51. It is important to understand the nature of a Declaration to appreciate why the CJ 

did not err in granting the Declaration in this case. In law, a declaration ordinarily 

refers to a judgment of the court and is a binding adjudication of the rights or other 

legal relations of the parties which does not provide for or order enforcement. Thus, 

the decision of the CJ declares that as between the appellants and the respondent, 

the respondent is entitled to possession of the land. However, this determination 

is not dispositive of any and all claims as others may appear on the horizon who 

may yet lay claim to the land themselves and who may challenge the respondent's 

possession of the land. 

 

52. Under the quieting of titles procedure, a court would determine which claimant to 

the land is entitled to have a Certificate of title issued to him. That Certificate would 

be good against the world; and could only be set aside for fraud. As the respondent 

argues, the Declaration granted by the CJ is an order in personam whereas under 

the quieting procedure, the order is in rem.  

 

53. Ultimately, this appeal must be dismissed because the CJ’s decision cannot be 

impeached on any of the grounds set forth by the appellants. In the premises, 

therefore, the appeal is dismissed with costs of the appeal to the respondent; such 

costs to be taxed if not otherwise agreed. 

 

 

___________________________________________ 

The Honourable Mr. Justice Isaacs, JA 



 
 

20 
 

54. I have read in draft the judgments prepared by my learned brothers, Isaacs and 

Jones JJA. For the reasons which each has given, I agree that this appeal should 

be dismissed and the order of the Chief Justice affirmed with costs to the 

respondents in this court and in the court below. 

 
___________________________________________ 
The Honourable Ms. Justice Crane-Scott, JA 

 

 

Judgment Delivered by the Honourable Mr Justice Roy Jones: 

55. I have read the draft judgment of my learned brother Isaacs JA and for the reasons 

he has given, I too would dismiss the appeal. I should like, however, to add some 

observations of my own. 

Introduction 

56. This is an appeal from the judgment of Chief Justice Sir Michael Barnett ("the Chief 

Justice") made in the Supreme Court on 20 June 2014 in which he made an order 

for possession of Lot No. 10, Block 18 in Englerston Subdivision ("the property") 

on which a house was constructed. 

 

57. At the trial, the Chief Justice accepted the conveyance as transferring title to the 

appellants. However, he determined that the issue before him was whether the 

respondent's father's title was ousted by the respondent and the respondent's 

mother's possession. On this question, he found for the respondent. The 

appellants have now appealed the Chief Justice’s decision to this court. 

 

58. The Chief Justice found that the respondent remained on the property for many 

years exceeding the twelve (12) year period provided for in section 16 (3) of the 

Limitation Act, 1995. He concluded that the documentary title of James and Martha 

Wallace ("the appellants") and their predecessor in title was ousted by the 

possession of Addington Nairn Jr. ("the respondent"). Consequently, the Chief 

Justice dismissed the appellant's claim and made a declaration that the 

respondent is entitled to possession of the property. 

The Background Facts 

59. The facts are not in dispute. The property in Englerston was owned by Addington 

Nairn Sr. ("the respondent's father"). He had undisputed documentary title. The 

respondent's father and Beatrice Nairn ("the respondent's mother") were married 
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and lived on the property with their children, one of whom was the respondent. 

When the respondent was ten (10) years old his father left the home. His mother 

and the children remained on the property at that time. When the children 

completed their education they all left the home with the exception of the 

respondent. When the respondent's mother got older she left the home and went 

to live with some of the other children. She died about 20 years ago leaving the 

respondent on the property operating a car repair business. 

 

60. The appellants brought an action in the lower courts by way of a specially endorsed 

Writ of Summons. The appellants’ pleadings were that on 19 April 2007, they 

acquired the property from the respondent’s father. The appellants also pleaded 

that after the acquisition of the property, the respondent wrongfully trespassed on 

the property. 

 

61. In addition, the appellants sought an order of possession and an injunction to 

restrain the respondent from continuing to trespass on the land. The respondent 

denied the fact that the appellants acquired any interest in the property and 

asserted that he was always the legal and beneficial owner in possession because 

of his long exclusive, continuous and undisturbed possession for more than 20 

years. In an Amended Defence and Counterclaim the respondent asserted that no 

money was ever paid to his father by the appellants. The respondent 

counterclaimed for two declarations. The first declaration being that he is entitled 

to possession of the property. The second declaration is that the conveyance of 

19 April 2007, between his father and the appellants is of no effect. 

 

62. At the trial, the appellants produced a conveyance dated 20 April 1956 between 

Englerston Limited and the respondent’s father, as well as the conveyance from 

him to themselves. These two instruments of conveyance together comprise the 

documentary evidence of their title to the land. 

 

63. The evidence of the first appellant before the Chief Justice was that he and his 

wife bought the property from the respondent’s father on 19 April 2007 and that 

the respondent later entered the property. Their attorney wrote to the respondent 

on 19 September 2007 informing him that the property was sold to the appellants 

and demanding that the respondent vacate the property. The respondent refused 

to leave the property. 

 

64. The evidence of the respondent at the trial below was that his father left his mother 

and their children on the property in 1962 and never returned to live with them, nor 

did he make any claim to the property. He also said in his evidence that the land 
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was never in the possession of his father and further, that his mother refused him 

access on each occasion he attempted to return. The respondent also indicated at 

trial that he has been in sole, exclusive and unbroken possession of the land from 

1972 up to the date of the trial. He called witnesses who testified that the 

respondent had in fact been on the property from the time he was a boy; that the 

property was fenced sometime in the 1970’s; and that he maintained an auto repair 

business on the property. 

The Grounds of Appeal 

65. The Grounds of Appeal that the appellants rely on are: - 

“1. The Learned Judge erred and misdirected himself in finding that: 

"2. The property was owned by the Defendant's father. He 

had the undisputed documentary title. The Defendant's 

father and his mother were married and they lived on the 

property with their children of whom the Defendant was 

one. When the Defendant was 10 years old the father left 

the home. The mother and the children stayed on the 

property. The mother as she got older left the home to live 

with some of her children. The mother died about 20 

years ago. The Defendant remained on the property and 

operated a car business from the same. Although the 

Plaintiffs dispute this, for reasons which I will set out later 

I accept the Defendants evidence and that of the 

witnesses called on his behalf that he remained on the 

property and has been on the property for many years 

well exceeding the 12-year period provided for in section 

16 (3) of the Limitation Act 1995." 

Having regard to the evidence that the property comprised of the 

matrimonial home of the defendant's parents, that the marriage of the 

parents of the defendant continue (sic) until the death of the defendant's 

mother, and that no evidence to support a claim that the father had 

withdrawn his consent to either his wife and or children living on the 

property prior to the sale of the property in April 2007, the finding that he had 

been on the property many years well exceeding the 12 year period provided 

for in section 16 (3) of the Limitation Act 1995 without the consent of his 

father and therefore was adverse possession was unreasonable and could 

not be supported by the evidence. 

2. The Learned Judge erred and made inconsistent findings in his judgment: 
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In paragraph 3 the Learned Judge's finding was that: - 

"I accept the conveyance as transferring the father's title 

to the Plaintiffs." 

In paragraph 16 the Learned Judge's finding that: - 

"In the circumstances, the Plaintiff's claim is dismissed 

and I make the declaration sought by the Defendant in 

paragraph 1 of the relief in the counterclaim." 

In the paragraph 1 of the defendant's Counterclaim the relief sought 

was for: - 

"A declaration that he is entitled to possession of the land 

the subject-matter of this action." 

Having regard to the inconsistency in the judgment where the judge 

recognised the effective conveyance of the subject property to the plaintiff 

in paragraph 3 and then in paragraph 16 granted possession of the subject 

property to the respondent, the decision of the judge cannot be supported 

by the evidence. 

3. The Learned Judge erred and misdirected himself in finding that: - 

"5. The occupation by the Defendant was not, in my 

judgment, with the father's consent. It may have been 

with his knowledge as he visited the property from time 

to time. The Defendant has built on the property, erected 

a fence on the property and carried on business on the 

property in the open. It was adverse to that of his father." 

The Learned Judge erred and misdirected himself in law in making a 

declaration that the respondent is entitled to possession of the land the 

subject-matter of the action on the basis that the documentary title of the 

appellants and their predecessor in title was ousted by the adverse 

possession by the respondent in proceedings that did not conform to those 

provided by the Quieting Title Act.” 

The Issues in this Appeal 

66. Thomas Evans, QC (“counsel for the appellants”) helpfully summarised the four 

grounds of appeal into two issues: 
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a) Was the possession of the respondent and his mother 

of the matrimonial home adverse to that of the father and 

therefore to his successors in title? 

b) Can the documentary title of the appellant and their 

predecessors in title be ousted by adverse possession of the 

respondent in judicial proceedings not under the Quieting Title 

Act? 

67. For the sake of convenience, I will deal with the second issue, issue (b) first. 

Issue (b): Can the documentary title of the appellant and their predecessors in title 

be ousted by the adverse possession of the respondent in judicial proceedings not 

under the Quieting Title Act? 

68. Section 3 of the Quieting Title Act 1959 (Chap 393) provides that: 

“Any person who claims to have any estate or interest in 

land may apply to the court to have his title to such land 

investigated and the nature and extent thereof 

determined and declared in a certificate of title to be 

granted by the court in accordance with the provisions of 

this Act” 

69. The Quieting Title Act provides for a non-adversarial process where an application 

is made by a Petitioner and the court investigates and determines who is the owner 

in fee simple or any other estate in the land. The procedure is not adversarial, but 

investigative and allows for a relaxation of the rules of procedure and evidence. 

Claims for title under the Act are in many cases founded on adverse possession. 

See: Anthony Armbrister et al v Marion E Lightbourn et al [2012] UKPC 40. 

Counsel for the appellant submits that the documentary title of the appellant cannot 

be ousted solely by a declaration for adverse possession as it is really an action in 

rem. 

 

70. He argues that the Chief Justice in making the declaration of entitlement to the 

property by possession deprived the appellants of the investigative process, which 

constitutes a denial of the protection of the law under Article 15 of the Constitution 

of The Bahamas. 

 

71. Article 15 of the Constitution provides that: 

Whereas every person in The Bahamas is entitled to the 

fundamental rights and freedoms of the individual, that is 
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to say, has the right, whatever his race, place of origin, 

political opinions, colour, creed or sex, but subject to 

respect for the rights and freedoms of others and for the 

public interest, to each and all of the following, namely — 

(a) life, liberty, security of the person and the protection 

of the law; 

(b) freedom of conscience, of expression and of 

assembly and association; and 

(c) protection for the privacy of his home and other 

property and from deprivation of property without 

compensation; 

the subsequent provisions of this Chapter shall have 

effect for the purpose of affording protection to the 

aforesaid rights and freedoms subject to such limitations 

of that protection as are contained in those provisions, 

being limitations designed to ensure that the enjoyment 

of the said rights and freedoms by any individual does 

not prejudice the rights and freedoms of others or the 

public interest. 

 

72. However, there cannot be any doubt that this is not an action in rem. Accordingly, 

the Chief Justice was entitled to find as he did for one of the parties on the evidence 

before him. The Quieting Titles Act, which deals only with actions in rem is 

therefore irrelevant to the issues in this case, which is an action in personam. So 

are the constitutional provisions governing protection of property. This ground of 

appeal fails. 

 

73. I will now address the first issue, issue (a): 

Issue (a): Was the possession of the respondent and his mother of the 

matrimonial home adverse to that of the father and therefore to his successors 

in title? 

74. Section 16(3) of the Limitation Act 1995 (Chap 83) provides that: 

 

"No action shall be brought by any person to recover any 

land after the expiry of twelve years from the date on 

which the right of action accrued to such person or, if it 
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first accrued to some other person through whom such 

person claims, to that person" 

 

75. The essence of this provision is that where the statutory limitation period has 

expired, an owner of land who has ignored his rights cannot assert them against a 

person in adverse possession. 

 

76. Over thirty years ago, in Ocean Estates Ltd. v Pinder [1969] 2AC 19 Lord Diplock 

giving the advice of the Privy Council said as follows: 

"At common law as applied in The Bahamas, which have 

not adopted the English Land Registration Act, 1925, 

there is no such concept as an "absolute" title. Where 

questions of title to land arise in litigation the court is 

concerned only with the relative strengths of the titles 

proved by the rival claimants. If party A can prove a better 

title than party B he is entitled to succeed 

notwithstanding that party C may have a better title than 

A, if C is neither a party to the action nor a person by 

whose authority B is in possession or occupation of the 

land. It follows that as against a Defendant whose entry 

upon the land was made as a trespasser a plaintiff who 

can prove any documentary title to the land is entitled to 

recover possession of the land unless debarred under 

the Real Property Limitation Act by effluxion of the 20 

years period of continuous and exclusive possession by 

the trespasser." 

"In the present case, where the defendant made no 

attempt to prove a documentary title in himself or in any 

third party by whose authority he was in occupation of 

the land it would have been sufficient for the plaintiffs to 

rely upon the conveyance of the land to themselves on 30 

March, 1950, for where a person was dealt in land by 

conveying an interest in it to another person there is a 

presumption, until the contrary is proved, that he is 

entitled to the estate in the land which he purports to 

convey. In fact, however, the plaintiffs went further than 

was strictly necessary. They proved a devolution of title 

going back through a series of intervening conveyances 
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to the conveyance of the fee simple in the land to Mrs. 

Key to the Chipper Orange Co. Ltd of May 3, 1937. 

Before their Lordships the defendant has not sought to 

uphold the judgment of the Court of Appeal upon the 

ground which commended themselves to the President 

and Hallinan J A. It has, however, been contended on his 

behalf that notwithstanding that the plaintiffs showed a 

sufficient documentary title to the land the particular form 

of action which they selected, viz, one of trespass to land, 

was not available to them because they failed to show 

that at the time that the action was brought they had 

sufficient possession of the land to maintain an action for 

trespass. It is in their Lordships' view unnecessary to 

consider to what extent at the present day, more than a 

century after the abolition of forms of action, actual entry 

by the person having title to the land is necessary to 

found a cause of action in trespass as distinct from 

ejectment or recovery of possession. Put at its highest 

against the plaintiffs it is clear law that the slightest act 

by the person having title to the land or by his 

predecessors in title, indicating his intention to take 

possession, are sufficient to enable him to bring an 

action for trespass against a defendant entering upon the 

land without any title unless there can be shown a 

subsequent intention on the part of the person having the 

title to abandon the constructive possession so 

acquired." 

77. Nevertheless, there is a factual presumption that possession of land is retained by 

the paper owner or by persons claiming through him. Accordingly, any person 

claiming title to land by adverse possession must show either: 

a) discontinuance of possession by the paper owner 

followed by possession by the trespasser; or 

b) dispossession by the trespasser, which effectively 

ousts the paper title of the owner. 

78. These principles were settled in J. A. Pye (Oxford) Ltd. and others v. Graham 

and another (2002) UKHL30 in which the House of Lords stated that legal 

possession by the adverse possessor requires: 
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a) a sufficient degree of physical custody and control 

(factual possession); and 

b) an intention to exercise such custody and control on 

one’s own behalf and for one’s own benefit (intention to 

possess, or animus possidendi). 

79. In dealing with the question of factual possession Lord Browne-Wilkinson (at para 

41) approved the principles stated by Slade J in Powell v McFarlane (1977) 38 P 

& CR 452, 470-471 as follows: 

 

“The question what acts constitute a sufficient degree of 

exclusive physical control must depend on the 

circumstances, in particular the nature of the land and the 

manner in which land of that nature is commonly used or 

enjoyed... Everything must depend on the particular 

circumstances, but broadly, I think what must be shown 

as constituting factual possession is that the alleged 

possessor had been dealing with the land in question as 

an occupying owner might have been expected to deal 

with it and that no one else has done so.” 

 

80. On the question of the intention to possess Lord Brown-Wilkinson at paras 42-43 

had this to say: 

"In the Moran case (1988) 86 LGR 472, 479 the trial judge 

(Hoffmann J) had pointed out that what is required is not 

an intention to own or even an intention to acquire 

ownership but an intention to possess. The Court of 

Appeal in that case [1990] Ch 623, 643 adopted this 

proposition which in my judgment is manifestly correct. 

Once it is accepted that in the Limitation Acts, the word 

possession has its ordinary meaning (being the same as 

in the law of trespass or conversion) it is clear that, at any 

given moment, the only relevant question is whether the 

person... in factual possession also has an intention to 

possess: if a stranger enters on to land occupied by a 

squatter, the entry is a trespass against the possession 

of the squatter whether or not the squatter has any long 

term intention to acquire a title. 
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...In Powell's case 38 P& CR 452, 471-472 Slade 

J...reformulated the requirement (to my mind correctly) 

as requiring an intention, in one's own name and on one's 

own behalf, to exclude the world at large, including the 

owner with the paper title if he be not himself the 

possessor, so far as is reasonably practicable and so far 

as the processes of the law will allow" 

81. The Chief Justice had to determine, in this case, whether there was sufficient 

evidence to establish adverse possession in the respondent to defeat the paper 

title of the respondent's father and the appellants who were successors in title? 

 

82. Counsel for the appellants submitted before us that there was no conclusive 

evidence before the Chief Justice that the respondent's father and mother were 

divorced. He argues that the property was the matrimonial home up to the time 

when the respondent’s father moved out and went to live elsewhere. On this 

premise, he argues that the respondent’s mother cannot successfully assert a 

claim for adverse possession of the respondent's father's property where she is 

put into possession as the partner and with the agreement of her husband. This 

position, he argues, remained so even where it is accepted that the respondent’s 

mother put the utility services in her name and refused the respondent’s father 

access to the house. He contends that both spouses have the right to occupy the 

matrimonial home. 

 

83. Counsel for the appellant found support for this argument in the case of Keelan v 

Garvey (1) [1925] 1 IR 1 where the plaintiff's wife applied for title on the basis that 

the plaintiff left the country; that he had not been heard of since, and was believed 

to be dead. Since his departure the plaintiff’s wife had been in sole and undisturbed 

possession of the farm. Except for two letters, written within a week after his 

departure, the wife received no communication from the plaintiff. In one of these 

letters he asked her to sell crops, and pay some debts he owed, and in the other 

letter he stated he was going abroad (though he did not do so). The plaintiff’s wife 

died and by her will devised and bequeathed the farm to her brother. 

 

84. The plaintiff claimed to be beneficially entitled to the farm, and sought a declaration 

that his wife's executor held the farm as a trustee for him. On appeal, the court 

held that the plaintiff never ceased to be in possession of the farm; that his wife 

never entered possession adversely to him; that she was provided with a residence 

and with support on his farm in fulfilment of his marital obligations; and that the 

Statute of Limitations never ran against him. Kennedy C.J. in delivering the 

judgment of the court said: 
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“Now, we cannot interpret the evidence without due 

regard to the status and condition of the parties, and the 

legal and moral rights and obligations arising from such 

status and condition. A husband is bound to maintain his 

wife according to his estate, or condition in life, or 

according to his means of supporting her. If he deserts 

her, she becomes entitled to pledge his credit for 

necessaries. The wife is bound to reside and co-habit 

with her husband. This right of consortium implies still a 

unity of person which is seen, for instance, in the legal 

unity of domicile…In my opinion, the plaintiff has never 

ceased to be in possession of the holding. In my opinion, 

the wife never entered into possession of the holding 

against the husband. In my opinion, the wife was 

provided with a residence and support in her husband's 

farm in fulfilment of the husband's marital obligations. It 

follows, I am of opinion, that the Statutes of Limitations 

never ran against the plaintiff and that his title has not 

been ousted.” 

85. In the absence of a decree absolute showing the formal dissolution of the marriage, 

the respondent’s father in this case, swore an affidavit on 14 April 2007 affirming: 

 

“That my former wife Beatrice Eloise Nairn nee Roxbury 

and I kept the documents with our personal papers but 

when we separated and later divorced in the 1960’s she 

took the conveyance with her and refused to return it to 

me”. [Emphasis added] 

 

86. In the absence of evidence to the contrary, this evidence undercuts counsel for the 

appellants’ argument that the property was the matrimonial home of the 

respondent’s parents. Furthermore, this evidence does not support any inference 

that at least after 1960 there was any reason for the respondent’s father to provide 

residence and support from the property in fulfilment of his marital obligations 

without an ancillary order from a court. 

 

87. Furthermore, the Chief Justice who heard and evaluated the evidence at the trial 

accepted that the respondent's father discontinued possession of the land, having 

walked away from it in 1962 and never returned, except on two occasions the 

following year. The Chief Justice also accepted as a fact that on the occasions 
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when the respondent's father returned he was driven away and denied access to 

the property by the respondent's mother. 

 

88. Counsel for the appellant also contended from the evidence that the respondent's 

father consented to the respondent's mother and the respondent himself living on 

the land and so both could not be in adverse possession to him unless it was 

obvious that they were pursuing some activity which was completely inconsistent 

with his desired use of the land and he permitted such activity for 20 or more years. 

But, this contention is contrary to a long line of cases. In Buckinghamshire 

County Council v. Moran [1990] Ch. 623 at 639 Slade L.J made it clear that: 

 

“On any footing, it must, in my judgment, be too broad a 

proposition to suggest that an owner who retains a piece 

of land with a view to its utilisation for a specific purpose 

in the future can never be treated as dispossessed, 

however firm and obvious the intention to dispossess, 

and however drastic the acts of dispossession of the 

person seeking to dispossess him may be. 

 

89. Lord Browne-Wilkinson in Pye confirmed this in the following passage: 

“The suggestion that the sufficiency of the possession 

can depend on the intention not of the squatter but of the 

true owner is heretical and wrong… but in the Moran case 

the Court of Appeal rightly held that however one 

formulated the proposition of Bramwell L.J. as a 

proposition of law it was wrong. The highest it can be put 

is that, if the squatter is aware of a special purpose for 

which the paper owner uses or intends to use the land 

and the use made by the squatter does not conflict with 

that use, that may provide some support for a finding as 

a question of fact that the squatter had no intention to 

possess the land in the ordinary sense but only an 

intention to occupy it until needed by the paper owner. 

For myself I think there will be few occasions in which 

such inference could be properly drawn in cases where 

the true owner has been physically excluded from the 

land. But it remains a possible, if improbable, inference 

in some cases.” 
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90. Counsel for the appellant also complained that the Chief Justice focused on the 

mind-set of the respondent’s mother after she drove the respondent’s father away 

from the home. He argues that there is nothing to suggest that the respondent’s 

father withdrew his consent for the family to remain in the house, which is the 

critical issue. A person cannot be in adverse possession with the consent or 

licence of the paper title owner. In Ramnarace v Lutchman [2001] 59 WIR 511 at 

515 Lord Millett in delivering the judgment of the Privy Council said: 

 

“Generally speaking, adverse possession is possession 

which is inconsistent with and in denial of the title of the 

true owner. Possession is not normally adverse if it is 

enjoyed by a lawful title, or with the consent of the true 

owner.” 

 

91. Counsel for the appellant pointed out that the respondent’s father executed a 

mortgage on the property in 1958 and continued payments during his absence 

until it was satisfied in 2007. This, he submits, is inconsistent with the respondent’s 

father having withdrawn his consent for his family to remain on the land in his 

absence. 

 

92. Recognition of this was given by the Chief Justice when he said: 

“…when the father left the home, the continued 

occupation by the mother with her children was at the 

beginning with the consent of the father.” 

93. However, where a licensee exceeds the scope of his licence or consent by using 

the property for purposes visibly different from that which is covered by the consent 

given, that may not prevent an adverse possession claim being made by the 

licensee. Lord Browne-Wilkinson in Pye alluded to this situation when he said at 

page 443: 

 

“The objective facts demonstrate that the Grahams made 

such use of the disputed land as they wished...To this 

must be added another factor of some importance…the 

Grahams by grazing the land…were not only acting 

without permission of the paper owner: they were acting 

in a way which, to their knowledge, was directly contrary 

to the wishes of the proprietors.” 
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94. It cannot be denied that the factual evidence at the trial in the court below 

supported the respondent's claim for adverse possession. First, there was the 

assertion that prior to the commencement of this action, in 2008, there was a period 

of more than 12 years in which the respondent was in factual possession of the 

land to the exclusion of the respondent's father and the appellants. The evidence 

of the witnesses was that the respondent was present on the land from he was a 

child and never left. From this the respondent's father either discontinued 

possession of the land or was dispossessed, leaving the respondent in possession 

of the land for a period of more than twelve years. This is summed up by finding of 

the Chief Justice on an issue of credibility, which cannot be faulted: 

“…the evidence of the First Plaintiff that there was a 

wooden building on the property, that the property was 

fenced in and that he went to the Defendant to inquire as 

to the ownership of the land is more consistent with the 

fact that the property was indeed occupied and that it was 

occupied by the Defendant. The fact that the First Plaintiff 

would have inquired of the Defendant the ownership of 

the land is more consistent with the fact that the First 

Plaintiff knew of the Defendant's connection to the land 

and it is more likely than not that this was because the 

first Plaintiff saw the Defendant on the property.” 

95. I find myself in agreement with the Chief Justice that the respondent does not 

require the possession of his mother in order establish the requisite period of 

possession. When the respondent became an adult, his father had no legal duty 

to provide for him. Accordingly, his presence and demeanour on the property as 

an adult clearly exceeded any licence or consent from his father to live on and 

enjoy the property while he was a child. 

 

96. Moreover, the respondent counterclaimed that prior to the commencement of the 

action in the court below, he was in exclusive, continuous and undisturbed 

possession of the land for a period far in excess of twenty years. The appellants 

failed to put in a defence to the respondent's counterclaim, and so can be taken to 

have admitted it. They cannot now refute that claim. 

Conclusion and Disposition 

97. The respondent, unquestionably, was in adverse possession of the land at least 

when he became an adult in 1972. For the reasons given by my learned brother 

Isaacs J.A and my observations above, I agree that the appellants claim to the 

lands as successors in title to the respondent’s father is statute barred by the 
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Limitation Act. Consequently, this appeal must fail and the declarations made by 

the Chief Justice in the court below affirmed with costs to the respondent in this 

court and below. 

 

___________________________________________ 
The Honourable Mr. Justice Jones, JA  

 

 

 


