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***************************************

Civil Appeal – Leave to Appeal – Out of Time - Restoration – Extension of Time – Strike Out –
Rule 4(2) – Rule 31 - Court of Appeal Rules – Court of Appeal Act, Ch. 52

In May 2016 the appellants sought leave to appeal out of time the decision of Justice Estelle
Gray-Evans to strike out the appellants’ defence filed in a matter before her. The appellants
failed to appear at the May 2016 hearing and the matter was dismissed. For unknown reasons the
application was again listed in the Court’s June calendar. On the relevant date, none of the
parties appeared; as such the application was again, dismissed. The appellants seek restoration of
the dismissed application.
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Held:- application to restore dismissed, costs to the respondent to be taxed if not agreed

per Isaacs, JA

When regard is had to British Mensa Ltd v Gallant [1999] Lexis Citation 4730 it appears that
certain of the factors pertinent to extension of time applications are also of some relevance to an
application to reinstate an application for an extension of time within which to appeal e.g., the
reason for the delay/dismissal, the prospect of success of the appeal and any prejudice to the
respondent.

It is readily apparent from Mr. Miller’s affidavit that he does not take responsibility for his
failure to appear on the date scheduled for the hearing of his application; but rather seeks to
blame Counsel opposite and unidentified staff of the Court. This is unacceptable and cannot
absolve the appellants of their failure to appear. In my view, no reasonable or acceptable
explanation for their non-appearance has been given.

Further, the affidavit does not address the prospect of success of the appeal or the matter of
prejudice to the respondent. To ascertain the same one must consider the prospective Notice of
Appeal. The gist of the “intended appellants’” defence appears to have been that a person or
persons unknown had improperly removed a debenture in favour of Lowenmill Construction
Company Limited (“Lowenmill’) from the “intended appellants’” firm, which was not intended
to be completed or perfected; and registered it at the Registry of Records. It is unclear what
consequence arose due to this registration.

No discernable prejudice to the respondents has been disclosed beyond the delay in achieving
closure in this case and securing the fruits of their victory. In the premises this latest application
by the “ intended appellants” ought to be dismissed because it fails to adequately explain: 1) the
reason for the delay in appealing Evans, J’s decision; 2) their chances of success; and 3) the
reason for not appearing at the hearing of their application.

British Mensa Ltd v Gallant [1999] Lexis Citation 4730 followed
Brooksbank v Rawsthorne & Co. (1951) 2 ALL ER 413 mentioned
Flower v Lloyd (1877) 6 ChD 297 mentioned
Hession v Jones [1914] 2 KB 421 mentioned
Rackham v Tabrum (1923) 129 LT 24 mentioned

J U D G M E N T

Judgment delivered by The Honourable Mr. Justice Jon Isaacs, JA

1. On 24 November 2016 we heard an application by Mr. Jethro Miller on behalf of the
“appellants” intituled “NOTICE OF MOTION TO RESTORE APPLICATION TO
EXTEND THE TIME DISMISSED ON 18th May, 2016”. The application related to a
purported appeal against the decision of Madam Justice Estelle Gray-Evans (“the Judge”)
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rendered on 29 January 2016 striking out the appellants’ Defence. Having reserved our
decision, we render it now.

2. The “appellants” are listed as such but strictly speaking they should be listed as “intended
appellants” as the issue of whether the appeal was lodged in time has yet to be resolved.
While an application for leave to appeal out of time had been filed on 31 March 2016;
that application was dismissed by the Court on 17 May 2016 as a result of the failure of
the “intended appellants” to appear to prosecute their own application. Counsel for the
“respondent” was present; thus, the decision of the court below to strike out the amended
Defence remained in place.

3. For some inexplicable reason the application was listed again in the Court’s calendar; and
on 14 June 2016, none of the parties appeared when the case was called. The Court again
– superfluously - dismissed the application for leave to appeal out of time. It must be
noted that on both occasions when the application for leave to extend the time for
appealing was heard, the matters had been posted on the notice board by the Registry of
the Court and also listed on the Court’s website pursuant to Rule 4(2) of the Court of
Appeal Rules (“the Rules”) which provides:

“(2) At least seven days before the first day of each month, the
Registrar shall cause to be posted on —

(a) the notice board of the court; and

(b) the official website of the court,

a Cause List of the causes to be heard for the month following.”

4. Rule 4(2)(b) was inserted  in the 2005 edition of the Rules in the expectation that this
measure would increase the likelihood of persons being made aware of the cases set
down for hearing in the Court. Nevertheless, persons who have filed appeals or made
applications to the Court of Appeal are expected to be vigilant and attentive to their own
interests and check the Court’s Cause List daily, if not more frequently, to ensure that
they know when their matters will come on for hearing. This is their sole responsibility
regardless of any gratuitous assistance Court officials may have traditionally proffered.

5. In the premises, therefore, the “intended appellants” were deemed to have been seised
with notice of the hearings. It being their application, they ought to have been present to
make their case. Nonetheless, as we have been asked to restore the dismissed application
we turn to consider whether we ought to exercise our discretion in the “intended
appellants’” favour.
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6. The first matter that must be resolved is whether the Court has the jurisdiction to reinstate
an application it has dismissed. Rule 31 of the Court of Appeal Rules provides:

“31. (1) If an appellant fails to appear when his appeal is called on for
hearing, the appeal may be struck out or dismissed with or without
costs.

(2) When an appeal has been struck out or dismissed owing to non-
appearance of the appellant, the court may, on application by the
appellant by notice of motion, supported by an affidavit, if it thinks
fit, and on such terms as to costs or otherwise as it may deem just,
direct the appeal to be re-entered for hearing.

(3) An application for re-entry of an appeal under this rule shall be
made within twenty-one days from the date of the judgment or order
sought to be set aside.”

7. However, this was not an appeal but an application to extend the time limited for
appealing. There is no specific provision for such an eventuality. This then may require
recourse to section 9 of the Court of Appeal Rules which states:

“9. Where in any case no special provision is contained in this or any
other Act, or in rules of court, with reference thereto any jurisdiction
in relation to appeals in criminal and civil matters shall be exercised
by the court as nearly as may be in conformity with the law and
practice for the time being observed in England by the Court of
Criminal Appeal and the Court of Appeal respectively.”

8. Ord 59, r 1(151) of the English Rules of the Supreme Court pertains to appeals to the
Court of Appeal. The commentary in the Supreme Court Practice 1999, at page 1008,
reflects the dicta in British Mensa Ltd v Gallant [1999] Lexis Citation 4730, where
Otton LJ considered the application of a defendant in five actions to reinstate applications
for permission to appeal against the decisions of the Birmingham County Court and
extensions of time in relation thereto. He said:

"Where, however, the appeal has been struck out or dismissed for
non-appearance of the appellant, the Court of Appeal has
inherent jurisdiction to reinstate the appeal and hear it (Brooksbank
and Rawsthorne & Co (1951) 2 All ER 413). Such an application to
re-instate the appeal must be made on summons to the Full Court,
supported by an affidavit which must give a full explanation for the
applicant's failure to attend the first Court of Appeal hearing. The
principal factors which the Court of Appeal takes into account in
deciding whether, in the exercise of its discretion, to re-instate the
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appeal are (1): whether the applicant had a reasonable excuse for
failing to attend the first hearing; (2) any relevant prejudice to the
respondent; and (3) whether there is sufficient merit in the appeal to
justify re-instating it. The jurisdiction to re-instate applies equally to
applications to the Court of Appeal which have been heard in the
absence of the applicant."

9. In Brooksbank v Rawsthorne & Co. (1951) 2 ALL ER 413 an application was made to
set aside an order of the Court of Appeal dated 30 May 1951. The brief facts were as
follows:

“On 29 May 1951, an appeal by the plaintiff from an order of
Lynskey J made at Liverpool Assizes on 10 November 1950, was
called on, but, the appellant having failed to appear, the appeal was
dismissed with costs, the court directing that the order should not be
drawn up until the following day to give the appellant an opportunity
to communicate with the court. The case had been included in the
cause list on five days before the day on which it was called on. The
appellant now moved for the appeal to be reinstated. The defendants
opposed the motion, contending that the appeal had been heard and
determined within the meaning of the Supreme Court of Judicature
(Consolidation) Act, 1925, s 27(1), and that the court had no
jurisdiction to hear the application. …

25 June 1951. The following judgments were delivered.

The Court of Appeal held that the appeal had not been heard and
determined by the court on 29 May and that they had jurisdiction to
hear the application, but that, on the facts, the court ought not to
interfere with the order already made.”

The following three cases were referred to in the judgment: Flower v Lloyd (1877), 6
ChD 297, 46 LJCh 838, 37 LT 419, Digest, Practice, 626, 2607; Hession v Jones [1914]
2 KB 421, 425, 83 LJKB 810, 110 LT 773, Digest, Practice, 554, 2133 and Rackham v
Tabrum (1923), 129 LT 24, Digest, Practice, 554, 2134.

10. This Court has over the years heard numerous extension of time applications (“EOTs”)
and has developed a number of principles for their resolution, many of which have been
derived from decided cases. However, we must approach those cases with some care
because the question in this case is not whether an appeal ought to be reinstated but
whether an application to extend the time for appealing should be reinstated.
Nevertheless, when regard is had to British Mensa Ltd (supra) it does seem to me that
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certain of the factors pertinent to EOTs are also of some relevance to an application to
reinstate an application for an EOT within which to appeal e.g., the reason for the
delay/dismissal, the prospect of success of the appeal and any prejudice to the
respondent.

Reason for Non-appearance

11. Mr. Jethro Miller filed an affidavit on 15 June 2015 in support of the application to
restore the application for leave to extend the time within which to appeal. I set out the
relevant paragraphs which state as follows:

“4. Following the filing and on two successive visits to the office of the
Appeal Court, while in Nassau on other matters since the 31 March,
2016 filing, I was assured that I will be notified once the date was set
and was told to leave my contact numbers in Freeport with the clerk
at the window - which I did. I received NO notification even after
again asking about a possible date when I attended again, in Nassau,
to file an appeal in No: 83 of 2016.

5. Notwithstanding the above and the fact that the Application was
made Ex Parte I was completely surprised to receive a call from Mr.
Edward Marshall of Graham Thompson on or about the 18th May
who (with a sense of glee) called me on my cell and land line to
proclaim that he appeared before the Court (the Full Court) on 17th of
May, 2016 and the Application was dismissed with costs.

6. I found that position both jarring as it was unfair. While
recognizing that the protocol once adhered to between counsels
practicing in earlier times and recognizing that younger attorneys are
under no obligation I am extremely disappointed for two reasons (1) if
the counsel with care of any matter is simply not present when a
matter is called our instinct (even if not legally bound to do so) was to
stand the matter down and execute a courtesy phone call (2) myself
and Mr. Marshall as and several other attorneys in his firm
communicate constantly on other matters with which we are currently
engaged and communicate frequently by cell or other means and
(3)Counsel is well aware that the matter involves my firm and me
personally and there would have been no circumstances (other than
my death) which would have prevented my appearance on the 17 of
May, had I been notified.



7

7. Accordingly I request the Application for leave to extend the time
pursuant to the Notice of Motion filed on 31st March, 2016 be restored
and a hearing date be given accordingly.”

12. It is readily apparent from Mr. Miller’s affidavit that he does not take responsibility for
his failure to appear on the date scheduled for the hearing of his application; but rather
seeks to blame Counsel opposite and unidentified staff of the Court. This is unacceptable
and cannot absolve the appellants of their failure to appear. In my view, no reasonable or
acceptable explanation for their non-appearance has been given.

13. It is worth mentioning that although the matter was to have been heard ex parte, the
respondent, through its Counsel, Mr. Edward Marshall III, appeared at the appointed
time.

Prospect of Success

14. This factor must relate to the prospect of success of the appeal if the application to extend
the time within which to appeal is restored. The application to extend the time was
supported by an affidavit sworn to by Mr. Miller and filed on 31 March 2016. It said,
inter alia:

“I, JETHRO L. MILLER Counsel and Attorney at Law, Freeport
Grand Bahama, make Oath and say as follows;

1. That I have the conduct of the matter on behalf of the
Defendants/Appellants in the present action.

2. That on the 29th of January 2016 Justice Estelle Gray Evans in the
Supreme Court located in Freeport Grand Bahama issued a decision
striking out the defence of the Defendants/Appellants and giving
judgment to the Plaintiff/Respondent.

3. An appeal in the form attached to the Summons filed herein was
filed on the 11th of March 2016 which I verily believe was (sic) within
the Six weeks provided by the Court of Appeal Rules (Rule II) in
respect of final judgments but because of personal travel abroad the
Notice of Appeal was not served on Graham Thompson (as shown on
a copy of the Service Receipt attached as Exhibit “JM1”) until March
18th, 2016.

4. That for the avoidance of doubt and on the basis that the filing of
the Appeal on March 11th was either beyond the 42 days from the date
of the judgment of the decision of the Supreme Court for final
judgments OR beyond the time limited for interlocutory decisions I
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pray leave of the court to validate the filing of the Notice dated March
11th aforesaid AND to extend the time within which the Notice was
served to be effective notwithstanding its service on the 18thth (sic),
March, 2016.

5. That I make this affidavit from personal knowledge and for the
purpose of supporting an application to extend the time to serve the
Notice of Appeal herein and to validate the filing should the court
deem the filing to have been out of time.”

Notably, the affidavit does not address the prospect of success of the appeal or the matter
of prejudice to the respondent.

15. To assist in accurately determining the prospects of success I take this opportunity to set
out the Notice of Motion to appeal filed on 11 March 2016 by the appellants although no
leave to appeal out of time had been granted. It states:

“TAKE NOTICE that the Court of Appeal will be moved so soon as
Counsel can be heard on behalf of the above-named
Defendants/Appellants on an Appeal from the judgment or order
herein of the Honourable Mrs. Justice Estelle Gray Evans made on
the 29th day of January, A.D., 2016 whereby it was ordered, inter alia,
that the amended defence filed in the matter be struck out in the
exercise of the Court’s discretion pursuant to the provisions of Order
18 rule 19(1) (b) and (d) as well as under the inherent jurisdiction of
the Court on the grounds that, in the circumstances of the case, it is
frivolous and or vexatious and otherwise an abuse of the process of
the court and thus also giving the Plaintiff/Respondent liberty to enter
interlocutory judgment on its claim for damages to be assessed by the
Registrar.

FOR AN ORDER that the decision of the Court be set aside as being
wrong and otherwise an improper and/or impermissible exercise of
the discretion of the court in the circumstances of this case and the
matter proceed to trial with liberty to the Appellants to add or join a
relevant party (LOWENMILL CONSTRUCTION COMPANY)
whose deceit or conduct was ignored by the Court in arriving at its
decision.

AND FURTHER TAKE NOTICE that the grounds of this appeal are:
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1. That the trial Judge erred in law in coming to the conclusion she
did by essentially conducting a trial and coming to a final
determination of matter which she could not properly do without a
full trial because on even a cursory review of the pleadings filed in this
case she could not (unless she took into consideration extraneous
matters) have properly arrived at the conclusion that the basis for
striking out the amended defence was plain and obvious;

2. That the trial Judge erred and misdirected herself in attempting to
resolve and arriving at conclusions of facts, notwithstanding a long
and complicated history of the matter, by examining multiple and
voluminous affidavits filed by the Respondent which could not and
should not have been allowed to be used in arriving at her final
decision since the Appellants were thus denied the benefit of
examining critical witnesses in order to address certain disputed facts.
The decision to invoke the Court’s discretion under Order 18 was an
improper exercise of that discretion in any event.

3. That the trial Judge erred on the facts by ignoring the evidence of
the conduct alleged to have been committed by parties or agents for
the Plaintiff/Respondentnamely (1) that following the discovery that a
debenture in favour of Lowenmill Construction Company Limited
(“Lowenmill’), which was not intended to be completed or perfected,
was improperly removed from the Appellants’ firm and placed on
Record with the Registry of Records; (2) That following the
commencement of this litigation the Attorneys for the Respondent
(then led by Mr. Michael Barnet (sic)) agreed to accept a deed of
Subrogation of the impugned Lowenmill debenture but once the draft
was agreed an Agent for the Plaintiff/Respondent, one Walter Wells,
personally intervened to discourage and prevent the principal owner
of Lowenmill from executing the deed of Subrogation and therefore
was guilty of compounding the prior deceit of Lowenmill and (3) that
notwithstanding evidence unchallenged evidence that The Pub on the
Mail continued to make payments to the Plaintiff/Respondent the
Court, by its decision, was in fact also providing the
Plaintiff/Respondent a vehicle for double recovery.

4. The extent therefore to which the trial Judge erred in either
understanding the facts on which she relied in coming to her
conclusion can be seen from the materials set out in paragraph 51
through 55 of the written decision. Such attempt to dissolve a



10

complicated history could NOT be fairly or properly adjudicated
unless she was able to take actual evidence which might explain the
notation she referred to at the penultimate line of paragraph 53 of the
written decision, namely “It appears from the notes that that
summons was adjourned at the request of counsel because counsel at
the time (Mr. Barnett) ‘intended to approach this matter from a
different angle’. Her subsequent conclusion at paragraph 54 that the
parties were unable to resolve the matter without the intervention of
the court must have arisen from materials not plain from the record
and was unfairly prejudicial to the Appellants on a matter so essential
to their defence.

5. That the fact that the trial Judge was a member of the firm of
Callenders & Co when the principal parties in the loan dispute in this
case (Mr. Silvano Brutti and his company Pub on the Mall Limited)
successfully defended several actions by her then firm to wind up his
company with costs to the Company may have prejudiced her decision
in this matter and the Appellants cannot now ignore the possibility of
bias nor could they anticipate they would have been denied the right
to a fulI trail (sic) when it would have had the option to address the
matter fully.

6. That in all the circumstances, including the sheer volume of
materials the court decided, unfairly, to allow the
Plaintiff/Respondent to present for her consideration and the fact that
an action began in 2005 was permitted to lie dormant for 11 years,
none of the provisions of RSC Order 19 or on the inherent jurisdiction
could be properly invoked. The matter became a trial by affidavits on
facts which could only be properly distilled in a full trial. The decision
became a de facto approval for the alleged bad acts of
Plaintiff/Defendant who directly interfered with the Appellants ability
to correct the Plaintiff/Defendant’s security and in this case the
exercise of the Court’s discretion to strike out the defence was not a
proper exercise of judicial discretion and constituted judicial error.”

16. The gist of the “intended appellants’” defence appears to have been that a person or
persons unknown had improperly removed a debenture in favour of Lowenmill
Construction Company Limited (“Lowenmill’) from the “intended appellants’” firm,
which was not intended to be completed or perfected; and registered it at the Registry of
Records.
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17. It is unclear what consequence arose due to this registration. Further, as I have not had
sight of Evans, J’s decision there is no context to the paragraph references made in the
intended appellant’s Notice. . It was not exhibited to the “intended appellants’” affidavit
in support of the application to extend the time for appealing or in the affidavit in support
of the application to restore the application to extend time; consequently, the Court is at a
loss as to the Defence of the “intended appellants”.

Prejudice to the Respondents

18. No discernable prejudice to the respondents has been disclosed beyond the delay in
achieving closure in this case and securing the fruits of their victory.

Disposition

19. I am of the view that this latest application by the “intended appellants” ought to be
dismissed because it fails to adequately explain: 1) the reason for the delay in appealing
Evans, J’s decision; 2) their chances of success; and 3) the reason for not appearing at the
hearing of their application.

20. In the premises the application to restore the application to appeal out of time is
dismissed with costs to the respondent; such costs to be taxed, if not otherwise agreed.

_________________________________
The Honourable Mr. Justice Isaacs, JA

21. I agree.

_________________________________
The Honourable Dame Anita Allen, P

22. I also agree.

________________________________
The Honourable Mr. Justice Jones, JA


