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Civil appeal – Divorce – Ancillary proceedings - Property adjustment – Principles of sharing 

and fairness - Appeal from the exercise of discretion – Application to adduce additional evidence 

- Section 29 of the Matrimonial Causes Act 

The parties were married in 1992. A petition for divorce was filed in August 2009 and a Decree 

Nisi granted in January 2010. An order for custody and maintenance was made in 2013 and there 

is no appeal form that Order. In March 2017 the judge below delivered a ruling regarding the 

parties’ property, inclusive of real property, pensions and a savings plan. The appellant now 

appeals the decision of the learned judge on the basis that she did not give sufficient weight to 

the evidence and that the judge did not apply the modern day approach in relation to the 

principles of sharing and fairness. The appellant also complains that the judge failed to have due 

regard to section 29 of the Matrimonial Causes Act (MCA).  

At the hearing of the appeal the appellant made an application to adduce additional evidence. 

That application was dismissed with reasons to follow; the substantive appeal was heard 

thereafter. 

Held: appeal dismissed; Respondent’s Notice dismissed. No order as to costs.    
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Regarding the application to adduce additional evidence, the evidence was available before the 

court below and thus there was no basis for granting leave to adduce it at the appellate stage.  

Having reviewed the decision of the trial judge the Court can identify no error of law which the 

trial judge may have made nor does the Court consider that the discretion she exercised in 

making the property adjustment was such that no reasonable judge could have exercised. The 

order made by the trial judge was eminently fair. She considered the relevant law and all of the 

factors identified in section 29 of the MCA. It is clear that she took full account of the principles 

of sharing and fairness when exercising her judgment.  

A review of the judgment shows that the trial judge set out in detail all of the matters listed in 

section 29 and considered all of the evidence in relation to each factor. All of the matters 

complained of by the appellant were considered. Whilst the trial judge may not have given the 

matters the weight that the appellant may have wished the trial judge to give, that was a matter 

entirely for the trial judge. 

Further, there is no absolute requirement that the assets be divided equally. The principle is 

fairness. The judge is entitled to take into account many factors in deciding what is fair.  

 

Floyd Hamilton Sawyer v Flora Pappas Sawyer SCCivApp. No. 134 of 2014 applied 

Lawrence Jupp v Lashan Jupp SCCivApp. No. 37 of 2011 applied 

White v White [2001] 2 FLR 381 applied 

 

 

J U D G M E N T  

 

__________________________________________________________________________ 

Judgment delivered by the Honourable Sir Michael Barnett, JA (Actg.): 

1. This is an appeal by the appellant against a property adjustment order made by Bain J, 

consequent on a divorce. The respondent has also filed a Respondent’s Notice seeking to 

vary the Order. 

 

2. The parties were married in 1992. There are three children of the marriage. There are twins, 

born in 1994, and a third child born 1999. 

 

3. The petition for divorce was made on 28 August 2009 and a Decree Nisi was granted on the 

27 January 2010. An order for custody and maintenance was made in September, 2013 and 

there is no appeal form that Order. 
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4. The squabble over the property has taken place over 4 years culminating in a judgment dated 

13
 
March 2017, which has still not yet been perfected into an order of the court. 

 

5. The real property in question were: 

(i)  Matrimonial home located at Lot 110 Skyline Lakes -- 

owned jointly by the Petitioner and the Respondent; 

(ii)  Lot 172A Whale Cay Estate, Eleuthera -- owned by the 

Petitioner; 

(iii)  Lot 10 Cocoa Bay, Green Turtle Cay, Abaco - owned by 

the Respondent and a third party; 

(iv)  Portion of Lot 3 Gladstone Road Crown Allotments -- 

owned by the Respondent and a third party; 

(v)  Lot 21 Royal Palm Cay, Sandy Port - owned by the 

Respondent 

6. Both parties inherited property from their parents and the trial judge allowed each to keep 

their inheritance and made no order as to those properties. 

 

7. In addition to the real property, there was a dispute about pension and monies held in a 

savings plan called “Parts” and in bonus plans.  

 

8. After a detailed analysis of the evidence and the law the trial judge made the following order: 

 

(i) The Petitioner is entitled to one third of the Respondent’s 

Parts for the years 2009-2010 and one third of the 

Respondent’s bonus pay for the years 2009-2010 and the 

Respondent is entitled to the Petitioners bonus for the years 

2009-2010; 

 

(ii) The Petitioner to receive one half of the Ameritrade 

account; 

 

(iii) The Respondent to receive one third of the Petitioner’s 

bonus for the years 2009-2010; 

 

(iv)  The Respondent to receive on half of the Petitioner’s 

severance; 
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(v) The Petitioner has no interest in the following properties:- 

 

(a) Lot 10 Cocoa Bay, Green Turtle Cay, Abaco 

(b) Portion of Lot 3 Gladstone Road Crown 

 Allotments 

(c) Lot 21 Royal Palm Cay, Sandy Port  

 

(vi)  The Respondent has no interest in Lot 172A Whale Cay 

Estates, Eleuthera 

 

9. The appellant has appealed that Order and asks this Court to make an order in favour of the 

appellant in the following terms: 

50% of the Respondent’s Parts 2009-2011; 

50% of the Respondent’s pension as at 2012; 

Adjustment of real estate to a 50% adjustment; 

50% of the Ameritrade Account; 

The costs of the trial in the court below and the appeal. 

10. At the beginning of the appeal both parties sought leave to adduce and rely upon additional 

affidavit evidence which the court did not take into account at the hearing below. In 

paragraphs 24 through 27 below, for the reasons set out in those paragraphs, we rejected the 

ground of appeal that the court ought to have considered those affidavits. As that affidavit 

evidence was in fact available before the court below there was no basis for granting leave to 

adduce it at the appellate stage. More importantly it was not such that it would have affected 

our decision on the substantive appeal and we refused leave to adduce that evidence. 

 

11. It is imperative that we state at the outset the duty of a court of appeal on an appeal from the 

exercise of discretion by a trial judge on property adjustment matters after a divorce. In 

Floyd Hamilton Sawyer v Flora Pappas Sawyer SCCivApp. No. 134 of 2014 we said: 

“39. In concluding this judgment, we must point out that this is 

an appellate and not a trial court. It may well be that members 

of this court or a different judge hearing the application may 

have exercised their powers differently than the judge in this 

case. However, our role is limited to determining whether the 

trial judge made an error of law or that no reasonable judge 

could in all the circumstances make the decision that the trial 

judge has made…” 
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12. We have reviewed carefully the decision of Bain J in this matter. We can identify no error of 

law which the trial judge may have made nor do we consider that the discretion she exercised 

in making the property adjustment was such that no reasonable judge could have exercised. 

 

13. In fact, we go further. In our judgment the order made by the trial judge was eminently fair. 

She considered the relevant law and all of the factors identified in section 29 of the 

Matrimonial Causes Act. 

 

14. The appellants listed a number of grounds of appeal. 

 

15. The first ground was that:    

“The Learned Judge erred in law by not giving sufficient 

weight to the evidence present and in applying the modern day 

approach in relation to the principles of sharing and fairness in 

the division of matrimonial property.” 

16. There is no merit in this ground. A review of the judgment shows that trial judge considered 

the principles of sharing and fairness.  Indeed, she began her analysis with a reference to a 

decision of this Court in Lawrence Jupp v Lashan Jupp SCCivApp. No. 37 of 2011 as 

follows: 

“47. In considering the disposition of the matrimonial property 

the court has to take into consideration the provisions of 

Section 29 of the Matrimonial Causes Act. As stated by Allen P 

of the Court of Appeal in Jupp v Jupp SCCR App No. 37 of 

2011 —  

‘9. It must be remembered that authorities from the 

United Kingdom cannot trump what the statute law of 

The Bahamas says. It is only if these cases are consistent 

with  the statute law can they apply. Section 29 is very 

clear as to what a judge must take into consideration 

when considering whether to exercise her powers under 

section 27 or 28 or even section 25 of the Act. Any 

sharing principle enunciated by case law must be 

construed in this light. The statute requires that you 

look at all the circumstances and you make the order 

which puts the parties in the financial position so far as 

it is practicable that they would have been in if the 

marriage had not broken down. The division of the 

assets must be fair in its entirety. It is not the role of the 
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trial judge to list the assets of the family and to divide 

them  one by one. The trial judge must look at the 

circumstances on the whole, examine the entire context 

of the case and make an award accordingly, stating 

sufficient reasons for the same.'” 

17. It is clear that the trial judge took full account of the principles of sharing and fairness when 

exercising her judgment. She gave her reasons. This ground has no merit. 

 

18. The appellant’s second ground of appeal is framed as follows: 

“The Learned Judge in exercising her discretion, failed to 

balance all of the circumstances of the case and the matters 

listed under Section 29 of the Matrimonial Causes Act, 

Bahamas Statute Laws, Chapter 125 when distributing the 

matrimonial property.” 

19. The appellant then proceeds to identify 15 matters which she asserts that the judge did not 

take into account or give sufficient weight to when exercising her discretion. This ground is 

also without merit.  

 

20. A review of the judgment shows that the trial judge set out in detail all of the matters listed in 

section 29 and considered all of the evidence in relation to each factor. All of the matters 

complained of by the appellant were considered. Whilst the trial judge may not have given 

the matters the weight that the appellant may have wished the trial judge to give, that was a 

matter entirely for the trial judge. 

 

21. There is no absolute requirement that the assets be divided equally. The principle is fairness. 

The judge is entitled to take into account many factors in deciding what is fair.  

 

22. As the trial judge did in paragraph 102 of her judgment, we also adopt the views of Lord 

Nicholls in White v White [2001] 2 FLR 381 where he said: 

“Divorce creates many problems. One question always arises. 

It concerns how the property of the husband and wife should 

be divided and whether one of them should continue to support 

the other. Stated in the most general terms, the answer is 

obvious. Everyone would accept that the outcome on these 

matters, whether by agreement or court order, should be fair. 

More realistically, the outcome ought to be as fair as is possible 

in all the circumstances. But everyone's life is different. 

Features which are important when assessing fairness differ in 
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each case. And, sometimes, different minds can reach different 

conclusions on what fairness requires. Then fairness, like 

beauty, lies in the eye of the beholder. 

23. We see no basis for interfering with the judge’s consideration of the matters complained of 

by the appellant. We do not consider her decision unfair. 

 

24. The final grounds relate to the admission of affidavit evidence to show that the respondent 

was building on one of the properties. These affidavits were filed not only without leave but 

without any application for leave. The evidence had already been taken a year before and the 

court was waiting on closing submissions from the parties.  

 

25. The trial judge refused to consider the affidavits. 

 

26. With respect, we cannot fault the trial judge for refusing to accept affidavits filed without 

leave after closing submissions and while the court had the matter under advisement. The 

Court said: 

“I can’t accept an Affidavit at this stage when the parties --- 

it’s been a year now that we were supposed to have closing 

submissions. By accepting that Affidavit then, I’m going to 

have to accept the Affidavit that was filed by the Respondent 

and then the Petitioner would want to respond to the Affidavit 

by the Respondent then we have a whole new hearing again in 

relation to this house that’s being built in Sandy Port” 

27. In our judgment, the trial judge’s position was very reasonable. Moreover, the affidavit was 

intending to show that the respondent was now building a home in Sandyport on property 

which the trial judge already knew existed and taken into account.  We do not see how that 

affidavit evidence would have assisted the court in its decision as to how to divide the 

property at the time of the dissolution. 

 

28. In the circumstances this appeal must be dismissed. We also dismiss the Respondent’s Notice 

to vary the decision. 

 

29. It may appear that we have not dealt with this appeal with the detail which the volume of 

material filed herein warranted. The fact is that the appeal has no merit and we affirm the 

decision of the trial judge. 

 

30. It is a matter of supreme regret that the parties were unable to give effect to the trial judge’s 

plea and the plea of this Court to settle this matter and move on with their lives.  
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31. The time and legal costs incurred in this matter over the past six years were unwarranted. The 

parties who are both successful professionals ought to have been able to settle this. 

 

32. Whilst we would normally make an order as to costs in favour of the successful appellant or 

respondent, we have determined to make no order as to costs in this matter. We do so in the 

hope that the parties will now move on with their lives and that there is no further need for 

any further litigation in this matter. 

 

     ________________________________________________ 

     The Honourable Sir Michael Barnett, JA (Actg.) 

 

 

     ________________________________________________ 

     The Honourable Sir Hartman Longley, P 

 

 

     ________________________________________________ 

     The Honourable Mr. Justice Jones, JA 


