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Criminal Appeal - Conspiracy to commit murder – Applicability of Duress as a Defence – 

Sentence – Unduly lenient – Unduly harsh – Principles on which sentence is to be based. 

On 1
st
 May, 2016, the body of O’Neil Marshall was found in the parking lot of an abandoned 

food store along Market Street. Marshall had been shot multiple times throughout his head and 

body and was partially burned. Following investigations, Caryn Moss was arrested and charged 

with conspiring with others to commit the murder of O’Neil Marshall. She was later convicted 

and sentenced to twenty (20) years imprisonment less the one (1) year spent on remand, resulting 

in nineteen (19) years imprisonment for conspiracy to commit murder. She appealed her 

conviction on the ground that there was no evidence of conspiracy,  her defence of duress was 

never heard by the jury, the verdict against her was unreasonable and the sentence was harsh and 

excessive.  The sentence was also appealed by the DPP on the grounds that the sentence was 

based on the wrong principle of law and was unduly lenient. 

 

Held: Appeal by Caryn Moss dismissed and conviction affirmed. DPP appeal allowed and the 

sentence of 20 years set aside and sentence of 35 years imposed to take effect from the date of 

conviction. Time spent on remand prior to conviction is to be deducted from the 35 years. 

 

 

The assertion by the Appellant that she had no intention to become a part of a conspiracy and 

that her actions were done under duress raised issues of facts. It was for the jury and not the trial 

judge to determine whether they believed her statement or not.The evidence indicates that when 

the plan was put to her by Big Meech, the Appellant said “Okay” signifying her agreement. This 

was followed by her active participation in the conspiracy resulting in the death of the deceased. 

Her words and actions were sufficient to satisfy the trial judge that the matter should go to the 

jury. In the above circumstances we find no merit in ground one of the Appellant’s appeal. 

 

The defence of duress has been shaped by policy and moral considerations reflecting the fact that 

the accused is exculpated for what would otherwise be a crime. The rationale underlying the 

plea, is that the accused is not blameworthy because he had no true freedom of choice. As a 

matter of policy this requires a balancing of the interests of society on the one hand and the 

interests of the accused on the other, bearing in mind that the accused has, by his own admission, 

intentionally committed a criminal offence. 

 

In my view as a matter of policy we must give effect to the intention of Parliament that attempted 

murder, abetment and conspiracy to commit murder where the murder is actually committed be 

treated the same as murder. It follows that in the circumstances of this case and the particular 

charge laid against the Appellant, the defence of duress was not open to her. It follows that the 

judge was not wrong to so direct the jury. 

 

In reference to the evidence, the Crown and the Appellant both relied on the caution statement 

given by Moss to the Police. It is clear that the jury were entitled to determine which aspects of 

the statement they accepted. The statement in my view clearly showed that the Appellant agreed 

to be a part of the conspiracy to murder the deceased. It also detailed her participation in the 

murder which resulted. The jury were fully entitled to find that she was guilty of the offence 
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charged based on the evidence which they had for consideration. In these circumstances I see no 

merit in this ground. 

 

This Court in setting the guideline of a sentence of 30 to 60 years for murder and related offences 

such as conspiracy to commit murder where the offence of murder has resulted has always 

acknowledged that it is only a guideline and not law. This Court in the case of Attorney General 

v Kevin Smith (supra) made it clear that where there are extenuating circumstances a sentencing 

judge could go below the established range. The circumstances which justified that change 

however must be documented. 

 

The learned judge in this case acknowledged the relevance of the Jones’ guidelines and the need 

for extenuating circumstances. She also on a review of the evidence found that there were no 

extenuating circumstances. 

 

In these circumstances I find that the sentence passed was based on wrong principle of law and 

was unduly lenient. In my view there was nothing in the judge’s findings that could justify such a 

drastic departure from the accepted scale established for a sentence with respect to conspiracy to 

commit murder. 

 

I have taken into consideration that although Moss played an active role in the crime she was not 

the shooter. Society’s displeasure of acts of this nature is reflected in the lengthy maximum 

sentence imposed by Parliament. It therefore follows that the Court ought to recognize the 

offence of conspiracy to commit murder as a serious offence especially where the murder, which 

was the subject of the conspiracy, has taken place and the penalty should reflect the seriousness 

of the offence. In these circumstances I am of the view that a sentence of 35 years would be 

appropriate in this case. 

 

Abbott v Regina [1977] A.C 755   mentioned 

Attorney General's Reference No.4 of 1989 reported at (1990) 11 Cr. App. R. 366 considered 

Attorney-General v Whelan [1934] IR 518  considered 

David Collins v Regina SCCrimApp No. 77 of 2012  considered 

Dharmasena v R [1951] AC 1  applied 

Director of Public Prosecutions for Northern Ireland v Lynch [1975] AC 653  mentioned 

DPP v Shannon [1975] AC 717  mentioned 

Howe v R [1987] 1 All ER 771  considered 

Regina v Quayle et al [2005] 1 WLR 3642   considered 

Regina v Z [2005] 2 AC 467  considered 

Russell et al v Regina [1989-90] 1 LRB 462  mentioned 

R v Ali [1995] Crim LR 303 mentioned 

R v Fitzpatrick [1977] NILR 20 considered 

R v Gotts [1992] 2 A.C. 412   considered 

R v Graham [1982] 1 WLR 294  considered 

R v Gumbs (1927) 19 Cr. App. R. 94 considered 

R v Howe [1987] AC 417 considered 

R v Hurley [1967] VR 526   mentioned 

R v Ness |2011| Crim L. R. 645   considered 
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R v Sharp [1987] 1 QB 353  considered 

R v Shepherd (1987) 86 Cr App R 47 considered 

Rex Kogszyn [1949] 95 CCC 261  mentioned 

Stanley Abbott v The Queen [1976] 3 WLR 462   considered 

The Attorney-General v. Francis [2008] BHS No. 69 applied 

The Attorney General v Kevin Smith Criminal Appeal No. 16 of 2010 applied 

The Attorney General v. Larry Raymond Jones et al SCCrim App Nos. 12, 18 and 19 of 2007  

applied 

 

 

 

JUDGMENT 
 

 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

 

BACKGROUND 

1. These are two appeals which both emanate from the trial and conviction of Caryn Moss 

on a charge of conspiracy to commit murder. Caryn Moss, as the Appellant, in No.230 of 

2018 appeals against her conviction and sentence for the offence of conspiracy to 

commit murder pursuant to Section 89 (1) and punishable under Section 291(1) (b) of 

the Penal Code, Chapter 84. The Director of Public Prosecutions (“the DPP”) in No.238 

appeals the sentence imposed by the learned trial judge on Moss. 

 

2. Moss was tried in the Supreme Court before Madam Justice Carolita Bethell and a jury 

commencing the 25
th

 June, 2018, and on the 18
th

 July, 2018, the Appellant was 

unanimously convicted for the aforesaid offence. On the 27
th

 November, 2018, the 

learned trial judge sentenced the Appellant to a term of twenty (20) years imprisonment 

less the one (1) year spent on remand, resulting in nineteen (19) years imprisonment. 

 

THE APPEALS 

 

3. By an Amended Notice of Appeal filed on the 3
rd

 day of April, 2019, the Appellant 

invites the Court to allow the appeal and therefore quash the conviction on the grounds 

that: 

i. The learned trial judge erred in law when she failed to 

uphold a no case submission as there was no evidence of a 

Conspiracy; 

 

ii. The learned trial judge erred in law when she failed to 

allow a defence of duress to go the Jury; 

 

iii.  The verdict is unreasonable and cannot be supported 

having regard to the evidence; and 
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iv. The sentence is harsh and excessive having regard to all the 

circumstances of the Appellant and her case. 

 

4. The D.P.P filed an appeal against sentence on 6
th

 December, 2018, for the 

following reasons: 

 

i. That the sentence passed was based on a wrong principle of 

law; 

 

ii.  That the sentence passed was unduly lenient  

 

THE TRIAL 

 

5. At trial the Crown’s case was that on Saturday, 30
th

 April, 2016, and Sunday, 1
st
 May, 

2016, Caryn Moss (“the Respondent”) conspired with others to murder thirty (30) year 

old O’Neil Marshall (hereinafter “the deceased” and or “Marshall”), as she was a trusted 

friend of his. 

 

6. It was alleged that on 30
th

 April, 2016, the Respondent was picked up by an individual 

she referred to as Big Meech, who took her to the airport to collect some keys. During 

the ride to the airport, the Respondent and Big Meech further devised a plan in which 

she would pick up the deceased around 10:30pm, and drop him and the car to the end of 

Yorkshire Street, after which, it was agreed that some guys would come and “deal with 

the situation”, resulting in the car with the deceased’s body being removed from 

Yorkshire Street. The Respondent told Big Meech “okay” and was told to call him when 

she picked up the deceased. 

 

7. During the night of 30
th

 April, 2016, Marshall was at Harvey’s Bar, located Cable Beach, 

playing poker and dominoes when he received a number of phone calls. Sometime 

around 10:30pm that night, the Respondent picked him up in the area of Harvey’s Bar. 

At that time, the Respondent drove a right hand drive, silver, Nissan Primera, that she 

claimed was given to her by Big Meech. The Respondent then drove about three (3) to 

five (5) minutes away from Harvey’s Bar to the dead end street of Yorkshire Street, 

Cable Beach, as planned. 

 

8. The Respondent also resided through Yorkshire Street, but had driven down to the end 

of the corner by the dead end, turned the car around to face the corner’s exit, and parked 

the car up close against the wall of Glenwood Condominium while Marshall sat in the 

front passenger seat, on the same side as the wall. The Respondent stated to Marshall 

that she was going to get something to smoke, and ran into the Glenwood Condominium 

to her godfather’s home. 

 

9. While at her godfather’s home, the Respondent heard a number of gunshots firing, while 

she asked her godfather to use the phone and pretended to make a call. The Respondent 
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on leaving her godfather’s residence, noticed that the car with Marshall was not where 

she had parked it and walked to her home. 

 

10. The following morning, 1
st
 May, 2016, the partially burnt body of Marshall ( riddled 

with multiple gunshot injuries in the head and about the body) was found in the parking 

lot of the abandoned City Market, Market Street, inside the same Nissan Primera that 

Moss picked up Marshall in and left through Yorkshire Street a few hours prior. 

 

11. The Respondent was later arrested, cautioned, interviewed and charged for her 

involvement in the murder of the deceased. While in custody she gave a statement to the 

police which provided the details as to what she says transpired on the night in question 

as well as her previous interaction with her co-conspirators. 

 

 

THE MOSS APPEAL 

 

GROUND 1- The learned trial judge erred in law when she failed to uphold a no case 

submission as there was no evidence of a conspiracy. 

 

12. Mr. Ducille submitted that that the Crown did not make out a prima facie case against 

Caryn Moss (hereinafter “the Appellant”) as they failed to satisfy the elements of the 

charge of conspiracy to commit murder pursuant to Section 89(1) of the Penal Code. He 

noted that pursuant to Section 89 (1) of the Penal Code, if two or more persons agree to 

act together with common purpose in committing or abetting an offence whether with or 

without any previous concert or deliberation, each of them is guilty of conspiracy to 

commit or abet that offence as the case may be. It follows he says that there must be an 

agreement between two or more persons in order to satisfy Section 89(1) of the Penal 

Code. 

 

13. According to Mr. Ducille, there were two points on which the charge failed. Firstly, he 

contends that one person acting alone cannot be guilty of conspiracy. He submitted that 

there was no one on trial to with whom the Appellant agreed and that although co-

conspirators can be tried separately, there was no evidence that the Appellant’s alleged 

co-conspirators were ever brought before the Magistrate and/or Supreme Court in 

relation to this matter. He contends therefore that the Crown failed to establish that there 

existed an agreement between the Appellant and another to murder the deceased. 

 

14. In support of this contention Mr. Ducille cited the case of  David Collins v Regina 

SCCrimApp No. 77 of 2012 a decision of this Court (differently constituted) where it 

was said by  Isaacs, JA  that: 

 

“Section 89 requires meeting of the minds to disclose an 

agreement by words used or actions.” In this case, the 

Appellant and two others were charged and tried together with 

conspiracy to commit armed robbery. The Appellant’s co-

accused were all acquitted. One of them was acquitted at the 
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end of the prosecution’s case at the direction of the Judge and 

the other on appeal. As result of this, the Appellant was also 

acquitted as there was no one remaining for him to agree 

with”. 

 

15. Ms. Delancy, in response submitted that while it takes two or more persons to agree or 

act together to constitute conspiracy, each one of them is guilty of conspiracy and a 

single one can be tried alone and convicted of conspiracy, even if the identity of the 

fellow conspirator or conspirators are unknown. In support she cited the case of DPP v 

Shannon [1975] AC 717 where the House of Lords were of the view that the acquittal of 

the only alleged parties to a conspiracy does not prevent the conviction of the remaining 

accused, unless under the circumstances of the case his conviction is inconsistent with 

the acquittal of the other person or persons in question. 

 

16. It ought to be noted that the Court in Collins opted to adopt the opposite view and the 

rationale for the same is enunciated by Isaacs, JA as follows: 

 

“89. In my view, section 89 requires a meeting of the minds to 

disclose an agreement either by words used or actions; and, as 

Malone, Sr. J stated:  “Since a man cannot agree with himself 

and the participation of two or more persons must be in 

pursuance of a common purpose the statutory offence of 

Conspiracy under our law requires a meeting of minds of two 

or more.” 

 

90. The appellant’s co-accused were all acquitted. Curry on a 

directed acquittal during the trial; and Armbrister, on appeal. 

No one remained for him to agree with. It is not lost on me that 

the particulars in the amended indictment alleged that the 

appellant conspired with Armbrister and another, which as the 

President correctly notes, in effect reflected the position of the 

original VBI, but without the name of the third co-conspirator, 

Curry. However, it could not seriously be contended that the 

“another” was anyone other than Curry. So since Curry and 

Armbrister have both been acquitted, the appellant, in line 

with Ferguson, must also be acquitted” 

 

17. Of further note is that Crane-Scott, JA in Collins case observed as follows:- 

 

“93. The common law rule (recognized in the Privy Council 

decision in Dharmasena v R [1951] AC 1) requiring consistent 

or equal verdicts as between all co-conspirators in a joint 

Conspiracy trial, has had a lengthy application in The 

Bahamas and, as the learned President correctly points out, 

has been embedded as part of our law for many years. In R v 

Ferguson [1989-90] 1 LRB 522, this Court (differently 
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constituted) in  its reasoned judgment, held, inter alia, that the 

rule operates in complete harmony with the statutory 

definition of Conspiracy set out in our Penal Code; and 

further, declared Dharmasena (above) to have binding effect in 

this jurisdiction. 

 

94. Notwithstanding that the rule has been criticized by the 

House of Lords in R v Shannon [1975] A.C. 717 as 

anachronistic, irrational and absurd, it remains the law in this 

jurisdiction and it is not for us on this appeal to say that 

Ferguson was wrongly decided. In this regard, I agree with the 

view expressed in the judgments of both the learned President 

and my brother Isaacs, JA, that Parliamentary intervention 

will be necessary to modernize and bring clarity to this 

particular aspect of the law of Conspiracy. Until the common 

law rule is abrogated by statute, I must agree with the view 

expressed by Isaacs, JA, that since the co-conspirators, Curry 

and Armbrister have both been acquitted, the appellant, must 

also be acquitted”. 

 

18. Although it appears that the call by this Court in Collins for Parliament to take steps to 

bring clarity to the law of Conspiracy has fallen on deaf ears, the resolution to the 

present case is clear. The authorities cited all deal with a situation where the accused 

conspirators have been tried and a verdict given. However, where the co-conspirators 

have not been tried as yet, a single accused may be tried and convicted. The decision of 

the Privy Council in Dharmasena v R makes it clear what the operative principle is 

where Lord Porter opined as follows: 

 

“It is well established law that if two persons are accused of 

Conspiracy and one is acquitted the other must also escape 

condemnation. Two at least are required to commit the crime 

of Conspiracy; one alone cannot do so. In the present case the 

only conspirators suggested were the two accused persons, and 

there were no others, known or unknown, who might have 

participated in the crime. It is true that one conspirator may be 

tried and convicted in the absence of his companions in crime: 

Reg. v Ahearne (1852) 6 Cox C.C. 6, but where two have been 

tried together so that the only possible verdict is either that 

both are or neither is guilty, an order for the retrial of one 

makes it imperative that the other should also be retried. In 

their Lordships’ opinion, therefore, if two persons are accused 

of a criminal Conspiracy and convicted, and on appeal one can 

be, and is, sent for retrial, the other should be sent at the same 

time for retrial also on that charge so that both may be 

convicted or acquitted together”. [Emphasis added] 
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19. The logic in the principle is clear. Where two persons are charged with conspiring with 

each other it would defy logic for a jury to find that one party was guilty and the other 

innocent. Any verdict to that effect would be inconsistent and could not be justified. The 

situation may be different where there are three defendants as it would be logical that 

two may be convicted and the third person acquitted if it is determined that he was not a  

part of the conspiracy. However, in my view none of this is relevant where the accused 

person is being tried alone and the alleged co-conspirators have not been the subject of a 

jury’s verdict. 

 

20. In the present case Mr. Ducille contends that the alleged co-conspirators were before the 

Court but charges were withdrawn. This, if accepted, clearly does not constitute an 

acquittal and we cannot without more accept Mr. Ducille’s further contention that these 

men will never be tried. In any event the real issue is that the conviction of the Appellant 

cannot be said to be inconsistent with her co-conspirators being acquitted.  This was 

therefore in our view not a basis for withdrawing the case from the jury. 

 

21. The second point on which the charge failed according to Mr. Ducille was that there was 

no agreement, as the mens rea element of conspiracy cannot be said to exist on the 

evidence. Counsel submitted that the offence of conspiracy will only be made out if the 

parties to it have an assenting mind to commit the act and/or acts they proposed. He 

further submitted that a person cannot be convicted for the offence of conspiracy unless 

he and a minimum of one other party to the agreement intended and wanted to carry the 

agreement into effect. 

 

22. Mr. Ducille submitted that only the actus reus can be said to have been established on 

the evidence. Counsel contended that the Appellant’s intention was not to have the 

deceased killed. He notes that on the evidence sometime back in December 2015 an 

individual who went by the name of Razor approached the Appellant and asked her if 

she knew where the deceased stayed and thereafter offered her Two Hundred Thousand 

Dollars ($200,000.00) if she told him the same. The Appellant’s response was that she 

would think about it. The Appellant however never got back to the said individual with  

a definite answer. Instead she let the deceased know what was happening and her and the 

deceased then removed all the pictures they had on social media together. 

 

23. On another occasion, the Appellant was approached by the one Carlton who happened to 

have a similar proposal as that of Razor. Thus, Carlton asked the Appellant whether she 

was ready to snitch out the deceased yet. He then informed her that if she did, everything 

would be safe. The Appellant told him she would think about it. On the third and last 

occasion the Appellant was approached by Big Meech. The purpose of his visit was the 

same as that of Razor and Carlton. The Appellant was asked by Big Meech whether she 

was ready to deal with the deceased and that she could make Two Hundred Thousand 

Dollars ($200,000.00). The Appellant said, once again, she would think about it. After 

the conversation, the Appellant informed the deceased a for the second time as to what 

was happening and that there were still persons looking for him. 
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24. Mr. Ducille submitted that it was the persons who approached the Appellant who 

intended for the deceased to be killed. That, he says, was therefore the common purpose 

of those men and not the Appellant. He argues that the Appellant lacked the intention to 

commit any act which would have led to the deceased’s demise. The Appellant, he says, 

clearly did not want to participate in the murder of the deceased as the evidence indicates 

that there was a constant reluctance on the part of the Appellant. He concluded that the 

words of Justice MacKinnon in the case of Rex Kogszyn [1949] 95 CCC 261 at 269 

were apposite where he stated that “there can be no conspiracy where one wants to do  a 

thing and the other does not want to do it.” 

 

25. The simple answer to this point raised by Mr. Ducille is that the question as to whether 

the Appellant had the requisite mens rea was a matter for the jury. The assertion by the 

Appellant that she had no intention to become a part of a conspiracy and that her actions 

were done under duress raised issues of facts. It was for the jury and not the trial judge to 

determine whether they believed her statement or not. 

 

26. The evidence indicates that when the plan was put to her by Big Meech, the Appellant 

said “Okay” signifying her agreement. This was followed by her active participation in 

the conspiracy resulting in the death of the deceased. Her words and actions were 

sufficient to satisfy the trial judge that the matter should go to the jury. In the above 

circumstances we find no merit in ground one of the Appellant’s appeal. 

 

 

GROUND 2: The learned trial judge erred in law when she failed to allow a defence of 

duress to go the jury 

 

27. This ground raises an important issue and one which seems to have been the subject of 

very little judicial discussion. Mr. Ducille submitted that it was a misdirection in law 

when the learned trial judge in her summing up directed the jury that “duress is not 

available to the offence with which the defendant has been charged. It is not available to 

murder, or to any secondary person who aids, abets, conspires to commit murder...” He 

contended that having not acceded to the No Case Submission on behalf of the 

Appellant, the defence of duress should have been left to the jury. 

 

28. This submission by Mr. Ducille raises two issues for our consideration and 

determination. Firstly, whether in this jurisdiction duress is available as a defence to a 

charge of conspiracy to commit murder. Secondly, if it is so available was there evidence 

in this case which warranted that defence being put to the jury. 

 

29. Mr. Ducille acknowledged that there is no statutory basis for a defence of duress in the 

Bahamas but he prays in aid the Declaratory Act Chapter 4 of the Laws of the Bahamas. 

Section 2 of that Act provides that: 

 

 

“The Common law of England, in all cases where the same 

hath not been altered by any of the Acts or Statues enumerated 
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in the schedule to the Act or by any Act (except so much 

thereof as hath relation to the ancient feudal tenures, to 

outlawries in civil suits, to the wager of law or of batail, 

appeals of felony, writs of attaint and ecclesiastical matters) , is 

and of right ought to be in full force within The Bahamas, as 

the same now is in that part of Great Britain called England.” 

 

30. In the case of Russell et al v Regina [1989-90] 1 LRB 462 the appellant in that case 

sought to persuade the Court of Appeal (differently constituted) that he was acting under 

duress and thus had no intention to kill the deceased. Accordingly his counsel argued 

that the jury ought to have concluded that the appellant had no intention to kill and was 

therefore guilty only of manslaughter. Henry P referred to the decision of the House of 

Lords in Howe v R [1987] 1 All ER 771 where the same issue was raised and rejected. 

Lord Mackay of Clashfern observed in Howe that: 

 

“In my opinion we would not be justified in the present state of 

the law in introducing for the first time into our law the 

concept of duress acting to reduce the charge to one of 

manslaughter even if there were grounds on which it might be 

right to do so.” 

 

31. In adopting the above position Henry P commented as follows: 

 

“In the absence of legislation to the contrary in The Bahamas, 

it seems to us that we must be guided by these views”. 

 

32. In the case of Regina v Z - [2005] 2 AC 467 the House of Lords made the following 

observation about the essence of the defence of duress:- 

 

“17 The common sense starting point of the common law is 

that adults of sound mind are ordinarily to be held responsible 

for the crimes which they commit. To this general principle 

there has, since the 14th century, been a recognised but limited 

exception in favour of those who commit crimes because they 

are forced or compelled to do so against their will by the 

threats of another. Such persons are said, in the language of 

the criminal law, to act as they do because they are subject to 

duress. 

 

18 Where duress is established, it does not ordinarily operate 

to negative any legal ingredient of the crime which the 

defendant has committed. Nor is it now regarded as justifying 

the conduct of the defendant, as has in the past been suggested: 

Attorney General v Whelan [1934] IR 518, 526 and Glanville 

Williams, Criminal Law, The General Part, 2nd ed (1961), p 

755. Duress is now properly to be regarded as a defence which, 
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if established, excuses what would otherwise be criminal 

conduct: Director of Public Prosecutions for Northern Ireland v 

Lynch [1975] AC 653, 671, 680, 710-711 and R v Hibbert (1995) 

99 CCC (3d) 193, 204, 213-214 and 219, paras 21, 38 and 47, 

per Lamer CJC. 

 

19 Duress affords a defence which, if raised and not disproved, 

exonerates the defendant altogether. It does not, like the 

defence of provocation to a charge of murder, serve merely to 

reduce the seriousness of the crime which the defendant has 

committed. And the victim of a crime committed under duress 

is not, like a person against whom a defendant uses force to 

defend himself, a person who has threatened the defendant or 

been perceived by the defendant as doing so. The victim of a 

crime committed under duress may be assumed to be morally 

innocent, having shown no hostility or aggression towards the 

defendant. The only criminal defences which have any close 

affinity with duress are necessity, where the force or 

compulsion is exerted not by human threats but by extraneous 

circumstances, and, perhaps, marital coercion under section 47 

of the Criminal Justice Act 1925. 

 

20 Where the evidence in the proceedings is sufficient to raise 

an issue of duress, the burden is on the prosecution to establish 

to the criminal standard that the defendant did not commit the 

crime with which he is charged under duress: Director of 

Public Prosecutions for Northern Ireland v Lynch [1975] AC 

653, 668. In its report, Legislating the Criminal Code: Offences 

against the Person and General Principles (1993) (Law Com 

No 218; Cm 2370), paras 33-34, the Law Commission 

recommended that a legal burden of proof, on the balance of 

probabilities, be placed on a defendant to establish a defence of 

duress. It was not suggested in argument that this was a 

change which should be made, and there must be real doubt 

whether it is a change which the House in its judicial capacity 

could properly make even if persuaded of the merits of doing 

so. Imposition of a reverse legal burden on the defendant 

would in any event require very careful consideration. But it 

must be accepted, as the Law Commission pointed out in para 

33 of this report, that the defence of duress is peculiarly 

difficult for the prosecution to investigate and disprove beyond 

reasonable doubt. As Professor Sir John Smith QC observed in 

his commentary on R v Cole [1994] Crim LR 582, 584, with 

reference to the Law Commission proposal, 

"duress is a unique defence in that it is so much more likely 

than any other to depend on assertions which are peculiarly 
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difficult for the prosecution to investigate or subsequently to 

disprove". 

The prosecution's difficulty is of course the greater when, as is 

all too often the case, little detail of the alleged compulsion is 

vouchsafed by the defence until the trial is under way. 

 

21 Having regard to these features of duress, I find it 

unsurprising that the law in this and other jurisdictions should 

have been developed so as to confine the defence of duress 

within narrowly defined limits. Most of these are not in issue in 

this appeal, but it seems to me important that the issues the 

House is asked to resolve should be approached with 

understanding of how the defence has developed, and to that 

end I shall briefly identify the most important limitations. 

(1)     Duress does not afford a defence to charges of murder (R 

v Howe [1987] AC 417), attempted murder (R v Gotts [1992] 2 

AC 412) and, perhaps, some forms of treason: Smith & Hogan, 

Criminal Law, 10th ed (2002), p 254. The Law Commission has 

in the past (e g in Criminal Law: Report on Defences of 

General Application (1977) (Law Com No 83; HC 556), paras 

2.44-2.46) recommended that the defence should be available 

as a defence to all offences, including murder, and the logic of 

this argument is irresistible. But their recommendation has not 

been adopted, no doubt because it is felt that in the case of the 

gravest crimes no threat to the defendant, however extreme, 

should excuse commission of the crime. It is noteworthy that 

under some other criminal codes the defence is not available to 

a much wider range of offences: see, for example, section 20(1) 

of the Tasmanian Criminal Code 1924 (14 Geo V No 69), 

section 40(2) of the Criminal Code Act of the Northern 

Territory of Australia, section 31(4) of the Criminal Code Act 

Compilation Act 1913 of Western Australia, section 17 of the 

Canadian Criminal Code and section 24 of the Crimes Act 

1961 of New Zealand. 

(2)     To found a plea of duress the threat relied on must be to 

cause death or serious injury. In Alexander MacGrowther's 

Case (1746) Fost 13, 14, Lee CJ held: "The only force that doth 

excuse, is a force upon the person, and present fear of death 

…" But the Criminal Law Commissioners in their Seventh 

Report of 1843 (article 6, p 31) understood the defence to apply 

where there was a just and well-grounded fear of death or 

grievous bodily harm, and it is now accepted that threats of 

death or serious injury will suffice: Director of Public 

Prosecutions for Northern Ireland v Lynch [1975] AC 653, 679 

and R v Abdul-Hussain [1999] Crim LR 570. 
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(3)     The threat must be directed against the defendant or his 

immediate family or someone close to him: Smith & Hogan, 

Criminal Law, 10th ed, p 258. In the light of recent Court of 

Appeal decisions such as R v Conway [1989] QB 290 and R v 

Wright [2000] Crim LR 510, the current (April 2003) specimen 

direction (no 49) of the Judicial Studies Board suggests that the 

threat must be directed, if not to the defendant or a member of 

his immediate family, to a person for whose safety the 

defendant would reasonably regard himself as responsible. The 

correctness of such a direction was not, and on the facts could 

not be, in issue on this appeal, but it appears to me, if strictly 

applied, to be consistent with the rationale of the duress 

exception. 

(4)     The relevant tests pertaining to duress have been largely 

stated objectively, with reference to the reasonableness of the 

defendant's perceptions and conduct and not, as is usual in 

many other areas of the criminal law, with primary reference 

to his subjective perceptions. It is necessary to return to this 

aspect, but in passing one may note the general observation of 

Lord Morris of Borth-y-Gest in Director of Public Prosecutions 

for Northern Ireland v Lynch [1975] AC 653, 670: 

"it is proper that any rational system of law should take fully 

into account the standards of honest and reasonable men. By 

those standards it is fair that actions and reactions may be 

tested." 

 

(5)     The defence of duress is available only where the 

criminal conduct which it is sought to excuse has been directly 

caused by the threats which are relied upon. 

 

(6)     The defendant may excuse his criminal conduct on 

grounds of duress only if, placed as he was, there was no 

evasive action he could reasonably have been expected to take. 

It is necessary to return to this aspect also, but this is an 

important limitation of the duress defence and in recent years 

it has, as I shall suggest, been unduly weakened. 

 

(7)     The defendant may not rely on duress to which he has 

voluntarily laid himself open. The scope of this limitation 

raises the most significant issue on this part of this appeal, and 

I must return to it. 

 

22 For many years it was possible to regard the defence of 

duress as something of an antiquarian curiosity, with little 

practical application. Sir James Stephen, with his immense 

experience, never knew or heard of the defence being 
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advanced, save in the case of married women, and could find 

only two reported cases: A History of the Criminal Law of 

England (1883), vol II, p 106. Edwards, drawing attention to 

the absence of satisfactory modern authority, inferred that the 

defence must be very rare: "Compulsion, Coercion and 

Criminal Responsibility" (1951) 14 MLR 297. Professor Hart 

described duress as a defence of which little is heard: 

Punishment and Responsibility (1960), p 16. This has changed. 

As Dennis correctly observed in "Duress, Murder and 

Criminal Responsibility" (1980) 96 LQR 208: "In recent years 

duress has become a popular plea in answer to a criminal 

charge." This is borne out by the steady flow of cases reaching 

the appellate courts over the past 30 years or so, and by the 

daily experience of prosecutors. As already acknowledged, the 

House is not invited in this appeal to recast the law on duress. 

It can only address, piecemeal, the issues which fall for 

decision. That duress is now regularly relied on as a complete 

defence to serious criminal charges does not alter the essential 

task which the House must undertake, but does give it 

additional practical importance. I must acknowledge that the 

features of duress to which I have referred in paras 18-20 

above incline me, where policy choices are to be made, towards 

tightening rather than relaxing the conditions to be met before 

duress may be successfully relied on. In doing so, I bear in 

mind in particular two observations of Lord Simon of 

Glaisdale in Director of Public Prosecutions for Northern 

Ireland v Lynch [1975] AC 653 (dissenting on the main ruling, 

which was reversed in R v Howe [1987] AC 417): 

"Your Lordships should hesitate long lest you may be inscribing 

a charter for terrorists, gang-leaders and kidnappers" (p 688). 

"A sane system of criminal justice does not permit a subject to 

set up a countervailing system of sanctions or by terrorism to 

confer criminal immunity on his gang" (p 696). 

In Perka v The Queen [1984] 2 SCR 232, 250, Dickson J held 

that "If the defence of necessity is to form a valid and 

consistent part of our criminal law it must, as has been 

universally recognised, be strictly controlled and scrupulously 

limited to situations that correspond to its underlying 

rationale." 

I agree. I also agree with the observation of the Supreme Court 

of Canada in R v Ruzic (2001) 153 CCC (3d) 1, 30, para 59, 

although in that case the presence and immediacy 

requirements in section 17 of the Canadian Criminal Code 

were struck down as unconstitutional: 
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"Verification of a spurious claim of duress may prove difficult. 

Hence, courts should be alive to the need to apply reasonable, 

but strict standards for the application of the defence." 

If it appears at trial that a defendant acted in response to a 

degree of coercion but in circumstances where the strict 

requirements of duress were not satisfied, it is always open to 

the judge to adjust his sentence to reflect his assessment of the 

defendant's true culpability. This is what the trial judge did in 

R v Hudson [1971] 2 QB 202, where he ordered the conditional 

discharge of the defendants”.[Emphasis added] 

 

33. The defence of duress has been shaped by policy and moral considerations reflecting the 

fact that the accused is exculpated for what would otherwise be a crime. The rationale 

underlying the plea, is that the accused is not blameworthy because he had no true 

freedom of choice. As a matter of policy, this requires a balancing of the interests of 

society on the one hand and the interests of the accused on the other, bearing in mind 

that the accused has, by his own admission, intentionally committed a criminal offence. 

 

34. The cases of Director of Public Prosecutions for Northern Ireland v Lynch [1975] 

AC 653 and Abbott v Regina [1977] A.C 755 firmly established the position that duress 

is not available as a defence to a charge of murder or attempted murder. The position 

with respect to conspiracy to commit murder for some reason has not been the subject of 

a determination save in the case of R v Ness |2011| Crim L. R. 645. One of the issues 

that arose in that case was whether the defence of duress was open to person who was 

charged with conspiracy to commit murder. The Court held that it was and should be left 

to the jury. 

 

35. It appears that the trial judge in Ness drew comfort from certain comments by Lord Lane 

in the case of Gotts [1992] 2 A.C. 412 where the court was concerned with duress as a 

defence to attempted murder. The Court held that duress was not available as defence to 

attempted murder but commented as follows: 

 

“We note the suggestion that if attempt is excluded the same 

should apply to Conspiracy and other kindred offences. We 

consider there is a legitimate distinction to be drawn. 

Conspiracy, incitement and so on are, generally speaking, a 

stage further away from the completed offence than is the 

attempt. Wherever the line is drawn it would be possible to 

suggest anomalies.” 

 

36. The trial judge in Ness relying on the obiter comments of Lord Lane in Gotts 

determined as follows: 

 

“There was a logic and policy for drawing the line precisely at 

the same stage as the law drew the line between Conspiracy to 

murder and attempted murder, namely the line between mere 
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preparation for the offence and the attempt to commit it. The 

logic lay in the distinction seen by Lord Lane and the distance 

of the accused in the Conspiracy case from the act itself, 

allowing for "repentance, lack of opportunity and failure". For 

those reasons, the defence of duress would be left to the jury in 

their consideration of count 2 in the indictment”. 

 

37. There has, however, been no direct appellate decision on this point emanating from the 

United Kingdom from which we draw our Common Law principles. Against this 

background and with no binding authority directly on point, it is left to us to provide 

guidance as to how trial judges should deal with this issue. There are arguments to be 

made either way and at the end of the day a determination will necessarily be a matter of 

policy unless and until Parliament sees fit to bring legislation to deal with the same. 

 

38. David Ormerod commenting on the case of Ness in Criminal Law Review 2011 opined 

as follows: 

 

“On one view, once the defence is denied to the attempted 

murderer (who must act with intent to kill), it should logically 

also be denied to the conspirator who also necessarily has an 

intention that V be killed. It was the fact of that elevated mens 

rea for attempted murder that influenced the House of Lords 

in Gotts to extend Howe and deny the defence to the attempt as 

well as the murder itself. The counter-argument is that, 

although the intentions of the conspirators and attempter 

might be the same, they are quite different in terms of 

proximity of the killing: the conspirator (and assister or 

encourager) are more remote from the killing itself than is an 

attempter, who must have done an act more than merely 

preparatory to killing (per McCombe J. in this case at [29]). A 

further argument that was advanced in the present case is that 

duress ought not to be available to Conspiracy to murder since 

that crime is commonly charged in relation to terrorist 

offences. It is important not to overstate this argument. The 

defence of duress is not available for any crime in which the 

duressee has associated with others whom he knew or ought to 

have known might subject him to threats of violence: R. v Ali 

(Israr) [2008] EWCA Crim 716. In many terrorist cases the 

conspirator will lose the defence of duress on this ground 

irrespective of the nature of the offence charged”. 

 

39. It is clear that as a matter of policy, the decision to deny access to the defence of duress 

to persons charged with murder and attempted murder is based on the view that those 

crimes are heinous in nature. In the case of Stanley Abbott v The Queen [1976] 3 WLR 

462 Lord Salmon delivering the decision of the majority stated as follows: 
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“Prior to the present case it has never even been argued in 

England or any other part of the Commonwealth that duress is 

a defence to a charge of murder by a principal in the first 

degree. The only case in which such a view was canvassed is S. 

v. Goliath, 1972 (3 ) S.A. 1: this was a case decided under a 

mixture of Roman-Dutch and English law after South Africa 

had left the Commonwealth. From time immemorial it has 

been accepted by the common law of England that duress is no 

defence to murder, certainly not to murder by a principal in 

the first degree. Hale stated: 

 

“Again, if a man be desperately assaulted, and in peril of 

death, and cannot otherwise escape, unless to satisfy his 

assailant's fury he will kill an innocent person then present, the 

fear and actual force will not acquit him of the crime and 

punishment of murder, if he commit the fact; for he ought 

rather to die himself, than kill an innocent …” (Hale's Pleas of 

the Crown (1736), vol. 1, p. 51). 

Blackstone stated in his Commentaries on the Laws of 

England, 20th ed. (1841), Book IV, p. 30, that a man under 

duress “ought rather to die himself than escape by the murder 

of an innocent.” 

 

The textbooks all accept this principle (see Russell on Crime, 

12th ed. (1964), p. 90; Kenny's Outlines of Criminal Law, 19th 

ed. (1966), p. 70; Glanville Williams, Criminal Law, 2nd ed. 

(1961), p. 759, and Smith and Hogan, Criminal Law, 3rd ed. 

(1973), pp. 164–168). Some of these textbooks, wrongly, 

according to the decision in Lynch's case, have extended the 

principle to exclude duress as a defence to any charge of 

murder including murder by a principal in the second degree. 

According to the Corpus Juris Secundum, “Criminal Law,” 

para. 44, the American view of the common law is identical on 

this point with the English textbook writers cited above. 

 

The codes of many countries within the Commonwealth were 

carefully examined in Director of Public Prosecutions for 

Northern Ireland v. Lynch [1975] A.C. 653 and it is unnecessary 

now to re-examine them. In these codes murder has been 

excluded as a crime to which duress may be a defence. There 

can surely be no doubt that those who drafted the codes and 

those who adopted them considered that they were bringing 

the law of the Commonwealth into line with the law of 

England. They did however also exclude (perhaps on account 

of local conditions) some other crimes to which duress is still a 

defence in England. As already indicated, Lynch's case made 
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duress available as a complete defence to anyone charged with 

murder as a principal in the second degree, but left untouched 

what for hundreds of years has never been doubted, namely, 

that on a charge of murder, duress is of no avail to a man who 

does the actual killing. 

 

Counsel for the appellant has argued that the law now 

presupposes a degree of heroism of which the ordinary man is 

incapable and which therefore should not be expected of him 

and that modern conditions and concepts of humanity have 

rendered obsolete the rule that the actual killer cannot rely on 

duress as a defence. Their Lordships do not agree. In the trials 

of those responsible for wartime atrocities such as mass killings 

of men, women or children, inhuman experiments on human 

beings, often resulting in death, and like crimes, it was 

invariably argued for the defence that these atrocities should 

be excused on the ground that they resulted from superior 

orders and duress: if the accused had refused to do these 

dreadful things, they would have been shot and therefore they 

should be acquitted and allowed to go free. This argument has 

always been universally rejected. Their Lordships would be 

sorry indeed to see it accepted by the common law of England. 

It seems incredible to their Lordships that in any civilised 

society, acts such as the appellant's, whatever threats may have 

been made to him, could be regarded as excusable or within 

the law. We are not living in a dream world in which the 

mounting wave of violence and terrorism can be contained by 

strict logic and intellectual niceties alone. Common sense 

surely reveals the added dangers to which in this modern 

world the public would be exposed, if the change in the law 

proposed on behalf of the appellant were effected. It might 

well, as the noble and learned Lord Simon of Glaisdale said in 

Lynch's case, prove to be a charter for terrorists, gang leaders 

and kirimmerdnappers. A terrorist of notorious violence might 

e.g. threaten death to “A” and his family unless “A” obeys his 

instructions to put a bomb with a time fuse set by “A” in a 

certain passenger aircraft, and/or in a thronged market, 

railway station or the like. “A,” under duress, obeys his 

instructions and as a result, hundreds of men, women and 

children are killed or mangled. Should the contentions made 

on behalf of the appellant be correct, “A” would have a 

complete defence and, if charged, would be hound to be 

acquitted and set at liberty. Having now gained some real 

experience and expertise, he might again be approached by the 

terrorist who would make the same threats and exercise the 

same duress under which “A” would then give a repeat 
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performance killing even more men, women and children. Is 

there any limit to the number of people you may kill to save 

your own life and that of your family? 

 

We have been reminded that it is an important part of the 

judge's role to adapt and develop the principles of the common 

law to meet the changing needs of time. We have been invited 

to exercise this role by changing the law so that on a charge of 

murder in the first degree, duress shall entitle the killer to be 

acquitted and go scot-free. Their Lordships certainly are very 

conscious that the principles of the common law must not be 

allowed to become sterile. The common law, as has often been 

said, is a living organism. During the last decade there have 

been many important cases in which its principles have been 

adapted and developed by the judges (see for example Conway 

v. Rimmer [1968] A.C. 910; West Midland Baptist (Trust) 

Association (Inc.) v. Birmingham Corporation [1970] A.C. 874; 

Arenson v. Arenson [1975] 3 W.L.R. 815). Their Lordships 

however are firmly of the opinion that the invitation extended 

to them on behalf of the appellant goes far beyond adapting 

and developing the principles of the common law. What has 

been suggested is the destruction of a fundamental doctrine of 

our law which might well have far-reaching and disastrous 

consequences for public safety to say nothing of its important 

social, ethical and maybe political implications. Such a decision 

would be far beyond their Lordships' powers even if they 

approved — as they certainly do not — of this revolutionary 

change in the law proposed on behalf of the appellant. Judges 

have no power to create new criminal offences; nor in their 

Lordships' opinion, for the reasons already stated, have they 

the power to invent a new defence to murder which is entirely 

contrary to fundamental legal doctrine accepted for hundreds 

of years without question. If a policy change of such a 

fundamental nature were to be made it could, in their 

Lordships' view, be made only by Parliament. Whilst their 

Lordships strongly uphold the right and indeed the duty of the 

judges to adapt and develop the principles of the common law 

in an orderly fashion they are equally opposed to any 

usurpation by the courts of the functions of Parliament”. 

 

40. As noted earlier, it is obvious that the defence of duress has been shaped by policy and 

moral considerations. This necessarily means that the policy position may differ 

depending on which country is being considered. The question for us is what is the 

position to be taken with regard to conspiracy to commit murder when duress is being 

proposed as a defence? In the present case the trial judge stated as follows: 
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“duress is not available to the offence with which the defendant 

has been charged. It is not available to murder, or to any 

secondary person who aids, abets, conspires to commit 

murder...” 

 

41. Mr. Ducille submits that this is not an accurate statement of the law and represents a 

serious misdirection in that it deprived the Appellant of her defence of the charge laid 

against her. 

 

42. In R v Gotts [1992] 2 A.C. 412 the House of Lords, by a majority, decided that the 

defence of duress was not open to the accused on a charge of attempted murder. Lord 

Lane in his judgment observed as follows: 

 

"We note the suggestion that if attempt is excluded the same 

should apply to Conspiracy and other kindred offences. We 

consider there is a legitimate distinction to be drawn. 

Conspiracy, incitement and so on are, generally speaking, a 

stage further away from the completed offence than is the 

attempt. Wherever the line is drawn it would be possible to 

suggest anomalies."[Emphasis added] 

 

43. It is important to note the way that Parliament has chosen to deal with the offence of 

conspiracy to commit murder. The offence is constituted by a combination of Section 89 

(1), and Section 291(1) (b) of the Penal Code, Chapter 84. Section 89 (1) is in the 

following terms: 

 

“89. (1) If two or more persons agree or act together with a 

common purpose in committing or abetting an offence whether 

with or without any previous concert or deliberation, each of 

them is guilty of Conspiracy to commit or abet that offence as 

the case may be”. 

 

44. Section 291(1)(b) is in the following terms: 

 

“291. Sentence for Murder. 

(I) Notwithstanding any other law to the contrary-· 

 

(a) every person who is convicted of Murder falling within 

section 290(2)(a) to (i) shall be sentenced to death or to 

imprisonment for life; 

 

(b) every person convicted of Murder to whom paragraph (a) 

does not apply 

(i) shall be sentenced to imprisonment for life; or  

(ii) shall be sentenced to such other term given the 

 circumstances of the offence or the offender as the court 
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 considers appropriate being within the range of thirty to sixty 

 years imprisonment:..” 

 

45. What is quite clear is that Parliament in its approach to the offence of murder has taken a 

serious approach. It is clear that that the Legislators did not intend that conspiracy and 

incitement are, to be considered as being, a stage further away from the completed 

offence of murder than is the attempt. This is indicated by the penalties which have been 

prescribed for murder and related offences. Section 83 (2) provides that: 

 

“(2) Whoever attempts to commit an offence shall, if the 

attempt is frustrated by reason only of accident or of 

circumstances or events independent of his will, be deemed 

guilty of an attempt in the first degree, and shall, except as in 

this Code otherwise expressly provided, be punishable in the 

same manner as if the offence had been completed”. 

 

46. Section 86(2) is in the following terms: 

 

“(2) Whoever abets a crime or offence shall, if the same is 

actually committed in pursuance or during the continuance of 

the abetment, be deemed guilty of that crime or offence.” 

 

47. Section 90(1) provides as follows: 

 

“If two or more persons are guilty of Conspiracy for the 

commission or abetment of any offence, each of them shall, in 

case the offence is committed be punished as for that offence 

according to the provisions of this code or shall, in case the 

offence is not committed, be punished as if he had abetted the 

offence”. 

 

48. It is clear that it is not the intention of Parliament that a person who abets or conspires to 

effect a murder where the murder is actually committed, be treated any differently to the 

person who commits the actual murder. In those cases where the murder is not actually 

committed Parliament has made provision for them to be treated differently. Section 91 

as noted provides that in a case where the offence is not committed the conspirator is to 

be punished as if he had abetted the offence. For this purpose section 86(3) becomes 

relevant. 

 

49.  Section 86(3) is in the following terms: 

 

“(3) Whoever abets a crime shall, if the crime is not actually 

committed, be punishable as follows, that is to say — 

 

(a) if the commission of the crime is prevented by reason 

only of accident, or of circumstances or events independent of 



23 
 

the will of the abettor, the abettor shall, where the crime 

abetted was murder, be liable to imprisonment for life, or 

shall, where the crime abetted was any crime other than 

murder, be punishable in the same manner as if the crime had 

been actually committed in pursuance of the abetment;  

 

(b)  in any other case the abettor shall, if the crime which 

he abetted was a felony, be deemed guilty of felony, or shall, if 

such crime was a misdemeanour, be deemed guilty of a 

misdemeanor”. 

 

50.   It is section 116 which then makes provision for the penalty envisaged by section 86(3) 

(b). Section 116 (1) and (2) provides that: 

 

“116. (1) Where a crime is declared by this Code, or by any 

other statute, to be felony, and the punishment for it is not 

specified, a person convicted thereof shall be liable to 

imprisonment for seven years. 

(2) Where an offence is declared by this Code or by any other 

statute, to be a misdemeanour, and the punishment for it is 

not specified, a person convicted thereof shall be liable to 

imprisonment for two years”. 

 

51. The position is obviously different in those jurisdictions where the penalty for 

conspiracy to commit murder differs from the substantive charge. In the British Virgin 

Islands for example there is a clear difference in how conspiracy is treated in comparison 

to murder and related offences. Their code provides that : 

 

“150. Any person who is convicted of murder is liable to 

imprisonment for life.” 

 

 “156. Any person who conspires with another person or 

solicits, encourages, persuades, endeavors to persuade, or 

proposes to any other person to murder any person, whether 

such person is within the Territory or elsewhere, commits an 

offence and is liable on conviction to imprisonment for a term 

not exceeding fourteen years.” 

 

“152. Any person who, by any means, attempts to commit 

murder is liable on conviction to imprisonment for life”. 

 

52. In my view as a matter of policy we must give effect to the intention of Parliament that 

attempted murder, abetment and conspiracy to commit murder where the murder is 

actually committed be treated the same as murder. It follows that in the circumstances of 

this case and the particular charge laid against the Appellant, the defence of duress was 

not open to her. It follows that the judge was not wrong to so direct the jury. 
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53. I should note,however, that even if I am wrong on this point and duress is applicable to a 

charge of conspiracy to commit murder where the murder has actually been committed, 

such a defence did not arise on the facts of this case. It would follow that there was no 

miscarriage of justice as on a proper direction the jury would have to be so advised. It 

follows that the appeal should be dismissed in any event. 

 

54. This position is based on the fact that the decisions recognizing duress related to threats 

of death or grievous bodily harm. In the case of Regina v Quayle et al [2005] 1 WLR 

3642 Lord Mance considering the case of Regina v Z (supra) observed as follows: 

 

“38.The most important limitations of duress identified by 

Lord Bingham were these: 

  

(1) duress does not, despite the logic of the opposite argument, 

afford a defence to murder, attempted murder and, perhaps, 

some forms of treason; 

 

(2) the threat relied on must be to cause death or serious 

injury; 

 

(3) the threat must be directed against the defendant or his 

immediate family or someone close to him-in this regard, 

although the point was not in issue in R v Z [2005] 2  AC 467, it 

appeared to Lord Bingham, at para 21(3), that the Judicial 

Studies Board (April 2003) specimen direction No 49 was “if 

strictly applied … consistent with the rationale of the defence 

exception” in suggesting “that the threat must be directed, if 

not to the defendant or a member of his immediate family, to a 

person for whose safety the defendant would reasonably 

regard himself as responsible”; 

 

(4) the relevant tests have been stated largely objectively-thus 

for example the threat must induce a belief in its efficacy that 

is reasonable as well as genuine (para 23); 

 

(5) the defence is available only where the criminal conduct 

which it is sought to excuse has been directly caused by the 

threats relied upon; 

 

(6) there must have been no evasive action the defendant could 

reasonably have been expected to take-an “important 

limitation” which Lord Bingham considered to have been 

unduly weakened in recent years, in particular by the decisions 

in R v Hudson [1971] 2  QB 202 and, so far as it purported to 
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follow R v Hudson on this point, R v Abdul-Hussain [1999]  

Crim LR 570; and 

 

 (7) the defendant must not voluntarily have laid himself open 

to the duress relied upon”. 

 

55. At no point during the evidence was it revealed that anyone made a threat to the 

Appellant to cause serious injury or death. The evidence on which Mr. Ducille based his 

submissions was identified in his written submissions as follows: 

 

“In the Caution Statement of the Appellant, she said: 

 

“He then threatened me saying that ’m already in it, already 

know what’s going on and this what am going to have to do. 

Everyone is going to get in problems so they don’t go down by 

themselves. He said that know too much information and     

won’t set them up to go down |Page 256, Lines 10-15| ...He then 

later devised plan telling me that they were going to get car 

and drop it off" to me… would pick up ‘Yardy’ at 10:30 pm. 

When get him would drop him and the car at the end of 

Yorkshire Street and he would send some guys to deal with the 

situation. must call him when get O’Neil. told him okay |Page 

256, Lines 16-22|...I further state that Big Meech said he would 

bring the car through my corner so everything would lead 

back to me it tried to snitch on them [Page 257,Lines 18-20]”. 

 

56. As is readily evident there is nothing in that extract to the effect that Big Meech 

threatened the Appellant with bodily harm or death. 

 

57. Mr. Ducille sought to persuade us that we should find that even in the absence of a direct 

threat to cause harm to Moss, she was experiencing “subjective fear” as indicated by 

certain comments she made. On one occasion in her statement she observed that “I 

figured that he just wanted to kill me” and later that “I figured I was going to die 

anyway”. He contends that in the environment in which she was living (surrounded by 

unsavory characters) this fear was not unreasonable. 

 

58. The general nature of the defence of duress, where available, is that a defendant was 

forced by someone else to break the law under an immediate threat of serious harm 

befalling himself or someone else, i.e. he would not have committed the offence but for 

the threat. In most jurisdictions duress is available with offences such as murder, treason 

and attempted murder. The defence must be based on threats to kill or do serious bodily 

harm. If the threats are less terrible they should be matters of mitigation only. It is 

generally accepted that threats of violence to the defendant’s family would suffice, and 

in the Australian case of R v Hurley [1967] VR 526, the Supreme Court of Victoria 

allowed the defence when the threats had been made towards the defendant’s girlfriend 

with whom he was living at the time. 
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59.  Where available, duress is a defence because as stated in the case of Attorney-General 

v Whelan [1934] IR 518, per Murnaghan J (Irish CCA): 

 

“…threats of immediate death or serious personal violence so 

great as  to overbear the ordinary powers of human resistance 

should be accepted as a justification for acts which would 

otherwise be criminal.” 

 

60. The issue of subjectivity only becomes relevant in the consideration of the accused 

person’s response to the threat actually made to him. In R v Graham [1982] 1 WLR 294 

the Court of Appeal, in confirming the conviction, laid down the model direction to be 

given to a jury where the defence of duress was raised. (This was subsequently approved 

by the House of Lords in R v Howe [1987] AC 417.) The jury should consider: 

 

(1) Whether or not the defendant was compelled to act as he 

did because, on the basis of the circumstances as he 

honestly believed them to be, he thought his life was in 

immediate danger. 

 

(2) Would a sober person of reasonable firmness sharing the  

defendant’s characteristics have responded in the same  

way to the threats? 
 

61. Lord Lane CJ observed that “we should say that the direction appropriate in this 

particular case should have been in these words: ‘Was this man at the time of the 

killing taking part because he held a well-grounded fear of death (or serious physical 

injury) as a result of the words or conduct on the part of King?’  
 

62. It is readily recognizable that the concept of “subjective fear” is accepted as an element 

of self defence. Self-defense is the right to use reasonable force to protect oneself or 

members of the family from bodily harm and an individual who reasonably and honestly 

believes his life to be in danger may take appropriate steps to protect himself from the 

perceived harm. Logic would say that the concept is very similar to duress. However, in 

self defence a person is permitted to use force, even lethal force against the person he 

perceives to be threatening his life. However, in duress any harm inflicted by the person 

under duress is not against the person who he perceives to be threatening him but rather 

an innocent victim. This to my mind is an important distinction. 

 

63. The final point for consideration is that the defence of duress is not available to persons 

who commit crimes as a consequence of threats from members of violent gangs which 

they have voluntarily joined. A defendant who joins a criminal association which could 

force him to commit crimes can be blamed for his actions. In joining such an 

organization fault can be laid at his door and his subsequent actions described as 

blameworthy. Ms. Delancy submitted that even if duress applied in the present case the 



27 
 

Appellant on the evidence voluntarily associated with her co-conspirators thereby 

excluding her from the defence. 

 

64.  In support of that submission Counsel relied on the case of R v Sharp [1987] 1 QB 353. 

In that case, the defendant was a party to a conspiracy to commit robberies who said that 

he wanted to pull out when he saw his companions equipped with guns, whereupon one 

of the robbers threatened to blow his head off if he did not carry on with the plan. In the 

course of the robbery, the robber killed a person. The defendant was convicted of 

manslaughter and appealed. In dismissing the appeal, the Court of Appeal held that a 

man must not voluntarily put himself in a position where he is likely to be subjected to 

such compulsion.  Lord Lane CJ said: 

 

 

“Where a person has voluntarily, and with knowledge of its 

nature, joined a criminal organization or gang which he knew 

might bring pressure on him to commit an offence and was an 

active member when he was put under such pressure, he 

cannot avail himself of the defence of duress”. 

 

65. The defence is not inevitably barred because the duress comes from a criminal 

organization which the defendant has joined. It depends on the nature of the organization 

and the defendant’s knowledge of it. If he was unaware of any propensity to violence, 

the defence may be available. The court so held in R v Shepherd (1987) 86 Cr App R 

47. The defendant joined a group of thieves. They would enter retail premises and while 

one of them distracted the shopkeeper, others would carry away boxes of goods, usually 

cigarettes. The defendant claimed that after the first burglary he wanted to give up, but 

had been threatened with violence to himself and his family if he did not carry on  with 

the thefts. He was convicted of burglary and appealed against conviction. In allowing the 

appeal, the Court of Appeal held that the question should have been left to the jury to 

decide whether he could be said to have taken the risk of violence from a member of the 

gang, simply by joining its activities. 

 

66. Until these decisions there was no English authority on the point, but there was 

persuasive authority in the Court of Criminal Appeal in Northern Ireland in R v 

Fitzpatrick [1977] NILR 20. The defendant, who had voluntarily joined the IRA, tried 

to raise the defence of duress to a charge of robbery. He claimed that he had committed 

the offence following threats that had been made to him by other IRA members if he did 

not take part. The appeal court held that the trial judge had been correct in withdrawing 

the defence of duress from the jury: 

 

“ As a matter of public policy the defence could not be made 

available to  those who voluntarily joined violent criminal 

associations, and then found  themselves forced to commit 

offences by their fellow criminals. To do so would  positively 

encourage terrorist acts, in that the actual perpetrators could  

escape liability on the ground of duress, and further, it would 
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result in the  situation where the more violent and terrifying 

the criminal gang the defendant chose to join, the more 

compelling would be his evidence of the duress under  which he 

had committed the offences charged”. 

 

67. R v Fitzpatrick was endorsed by the Court of Appeal in R v Sharp, a decision which 

makes it clear that this is not a principle limited to cases involving terrorist 

organizations. The principle in R v Sharp was extended by the Court of Appeal in  R v 

Ali [1995] Crim LR 303. The defendant in that case was a heroin addict and seller     

who had fallen into debt to his supplier, X. From the outset, he knew X to be a  very 

violent man and he had been threatened by him that he would be shot if he  did not repay 

the debt. X gave him a gun and told him that he wanted the money by the following day. 

X told him to get it from a bank or building society. The  defendant alleged that he was 

scared that X would get him if he went to the  police and so he committed a robbery at a 

building society. He was convicted  despite his defence of duress. The Court of Appeal 

dismissed his appeal. They held that defence was not available where the defendant 

knew of a violent disposition in the person involved with him in the criminal activity 

which he voluntarily joined. Thus, if the defendant voluntarily participated in a criminal 

offence  with X, whom he knew to be of a violent disposition and likely to perform other  

criminal acts, he could not rely on duress if X did so. 

 

68. Whereas I accept the principle in Sharp and the other authorities I do not find them to be 

of application to this case. There was no evidence that prior to the incident involving the 

deceased, Moss was a part of any organization or that she was involved with Big Meech 

and others to the extent contemplated by the authorities. As such I do not agree with Ms. 

Delancy’s submission on this point. 

 

69. In concluding it should be noted that the issues relative to duress are not only of logic 

but policy. The efforts to determine logically which offences should be subject to a 

defence of duress will result inevitably in anomalies. As observed by Lord Lane in Gotts 

[1992] 2 A.C. 412 “the real logic would be to grant or withhold the duress defence 

universally." However, that is clearly a policy that is probably best reserved for 

Parliament. As noted by Lord Salmon in Abbott v The Queen whilst we “ strongly 

uphold the right and indeed the duty of the judges to adapt and develop the 

principles of the common law in an orderly fashion we are equally opposed to any 

usurpation by the courts of the functions of Parliament”. In our view this is an area 

of the law where we encourage Parliament to determine a policy for the way forward in 

this jurisdiction. In the same way that Parliament has made provision for other defences 

to be available to an accused person charged before the Court the operation of the 

defence of duress ought to be prescribed in the Penal Code. 

 

GROUND 3: The verdict is unreasonable and cannot be supported having regard to the 

evidence 

 

70. The Crown and the Appellant both relied on the caution statement given by Moss to the 

Police. It is clear that the jury were entitled to determine which aspects of the statement 
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they accepted. The statement in my view clearly showed that the Appellant agreed to be 

a part of the conspiracy to murder the deceased. It also detailed her participation in the 

murder which resulted. The jury were fully entitled to find that she was guilty of the 

offence charged based on the evidence which they had for consideration. In these 

circumstances I see no merit in this ground. 

 

GROUND 4: The sentence is harsh and excessive having regard to all the circumstances of 

the Appellant and her case 

 

71. The DPP as noted earlier filed a separate appeal against the sentence imposed on the 

Appellant. We agreed to deal with that appeal at the same time as Moss’ appeal against 

conviction and sentence.  As a result I will deal with this ground under that appeal as the 

same issues were argued. 

 

CONCLUSION 

 

72. After giving this matter my full consideration I am of the view that the appeal by Moss 

against her conviction should be dismissed. Firstly, I am satisfied that the learned judge 

was correct to reject the no case submission; and secondly, her direction to the jury that 

“duress is not available to the offence with which the defendant has been charged. 

It is not available to murder, or to any secondary person who aids, abets, conspires 

to commit murder...” was not a misdirection. Finally, as indicated earlier I am satisfied 

that in any event there was no evidence of a threat being made to the Appellant which 

could give rise to duress as defined by law. The evidence actually was that she was 

offered the sum of $200,000.00 as an inducement for her co-operation. 

 

THE APPEAL AGAINST SENTENCE 

 

73. The Appellant asserts that the sentence was too harsh given all the circumstances unique 

to the case. Mr. Ducille submitted that the Appellant’s record does not contain any 

violent offences. She was also not the primary mover of the Conspiracy, she was 

reluctant to carry out the plot and most importantly she only performed those acts 

because she was threatened. Further that the Appellant is not a danger to the public and 

she is remorseful. In addition, he says she came from a strong and supportive family and  

can be rehabilitated. He therefore concludes that a sentence of no more than six years 

would be appropriate in the circumstances. 

 

74. Ms. Delancy also took issue with the sentence imposed by the learned judge contending 

that the sentence passed was based on a wrong principle of law. Counsel submitted that 

the Penal Code clearly states that anyone convicted of conspiracy to commit murder, 

where the offence has been carried out, shall be sentenced to a term being within the 

range of thirty (30) to sixty (60) years of imprisonment. 

 

75. In support of this submission Ms. Delancy referred us to sections 90(1) and 291(1) (b) of 

the Penal Code.  Section 90(1) provides as follows: 
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“If two or more persons are guilty of Conspiracy for the 

commission or abetment of any offence, each of them shall, in 

case the offence is committed be punished as for that offence 

according to the provisions of this code or shall, in case the 

offence is not committed, be punished as if he had abetted the 

offence”. 

 

76. Section 291(1)(b) is in the following terms: 

 

“(I) Notwithstanding any other law to the contrary-: 

 

(a) every person who is convicted of murder falling within 

section 290(2)(a) to (i) shall be sentenced to death or to 

imprisonment for life; 

 

(b) every person convicted of murder to whom paragraph (a)  

                            does not apply: 

(i) shall be sentenced to imprisonment for life; or 

(ii) shall be sentenced to such other term given the 

circumstances of the offence or the offender as the court 

considers appropriate being within the range of thirty to sixty 

years imprisonment...” 

 

77. Ms. Delancy submitted that as this case involved a conspiracy where the offence of 

murder was actually committed section 90(1) mandated that the Appellant be sentenced 

pursuant to section 291(1) (b). Counsel further submitted that the learned trial judge 

misapplied the guidance provided in the case of Larry Raymond Jones et al SCCrim 

App Nos. 12, 18 and 19 of 2007, which was also relevant to the sentencing process. 

 

78. In Jones’ case this Court differently constituted provided guidance as follows: 

 

“In our judgement, where for one reason or another, a 

sentencing judge is called upon to sentence a person convicted 

of depraved/ heinous crime of murder and the death penalty is 

considered inappropriate or not open to the sentencing judge 

and where none of the partial excuses or other relevant factors 

are considered weighty enough to call for any great degree of 

mercy then the range of sentence  should be from thirty years 

to 60 years, bearing in mind whether the convicted person is 

considered to be a danger to the Public or not, the likelihood of 

the convict being reformed as well as his mental condition. 

Such a range of sentences would maintain the proportionality 

of the sentences for murder when compared with sentences of 

manslaughter.” 
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79. Further guidance was also provided in the case of the Attorney General v Kevin Smith 

SCCrApp. No. 261 of 2012 where the Court of Appeal again differently constituted 

opined at paragraph 21: 

 

“Offsetting the severity of the sentence and acting as 

counterbalance would be the presence of partial excuse or 

other relevant factor which may call for great degree of mercy. 

Circumstances may exist then to enable a sentencing judge to 

go below the range suggested by the President. However, the 

presence of exceptional circumstances and/or actors must be 

disclosed on the record by the sentencing judge so as to justify 

the reduced sentences. Thus if the sentencing judge was to 

stray below the recommended range, the decision for doing so 

must be demonstrably explicable”. [Emphasis added] 

 

80. Mr. Ducille in response contended in essence that the sentence applicable was at large. 

He argued that with the abolition of the Mandatory minimum sentences the range of 30-

60 years was no longer applicable. He submitted that it was in fact open to the trial judge 

to place the Appellant on probation if she saw fit. 

 

81. The sentence of 20 years imposed in the present case was clearly outside of the range 

established by this Court in Larry Raymond Jones and which was given statutory 

recognition in section 291 (1) (b) of the Penal Code. In reviewing the transcript we see 

the judge’s comments which I set out as follows:- 

 

“… the court is guided by the Court of Appeal's decision in 

Larry Raymond Jones and others, appeals Nos. 12, 18 and 19 of 

2007. The court in that case refer to the general principles of 

sentencing. There was one particular section of this case that 

would like to draw to the court's attention. It's something that 

has guided these courts that was referred to by Mr. Ducille too 

in his bundle and what he submitted to the court, and it was an 

extract taken from the Attorney General's reference No. of 

1989 reported at 1990  11 Criminal Appeal Report  by Lord 

Lane. At that time the Court of Appeal was dealing with 

whether sentence was unduly lenient, whether it fell outside the 

range of sentences that the English courts had considered 

appropriate. He went on to say this, "It must always be 

remembered that sentencing is an art rather than science; that 

the trial judge is particularly well placed to assess the weight to 

be given to various competing considerations; and that 

leniency is not in itself a vice. That mercy should season justice 

is a proposition as soundly based in law as it is in literature.’ 

 

In Larry Raymond Jones the Court of Appeal dealt with what 

has guided the lower courts in its sentencing guidelines. It 
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appears from the recent Court of Appeal decisions it's almost 

considered law rather than guideline. This court, however, 

reverts back to that particular section read out to you, in the 

Attorney General's reference No.4 of 1989. We do not have 

sentences now where we are bound. This court is a court of 

inherent jurisdiction. Yes, it should not stray out of the 

recommended guidelines, but every court notes each different 

individual that appears before it. 

 

The guidelines as listed by the Court of Appeal in Larry 

Raymond Jones are as follows: In relation to murder, 30 to 60 

years imprisonment under particular section after considering 

mitigating and aggravating circumstances, unless, there are 

extenuating circumstances which takes you out of those 

amounts. What are the extenuating circumstances that the 

court could consider in this matter? There are none. As 

alluded to earlier, had Caryn Moss done what she had 

intended to do earlier on, had she pleaded guilty, for instance, 

had she testified to bring the planners of this heinous crime to 

justice, the court could have considered going under the 

guidelines as stated under Larry Raymond Jones 30 years 

imprisonment. 

However, this court is still the court of trial. Would a term of  

30 years imprisonment be the proper sentence for Caryn 

Moss? In this Court’s opinion that is excessive. Caryn Moss 

has shown- albeit she can‘t tell the truth- she‘s not danger to 

society, in the Court’s opinion. Notwithstanding she lured a 

trusted friend and an innocent man to his slaughter, the court 

does not find, bearing in mind all of the good elements that can 

be said in her favour, that she would do such a thing again. It 

is this court's ruling that notwithstanding the court has found 

no extenuating circumstances, bearing in mind all that it's 

stated in relation to the convict, her family background, the 

fact that she has committed no offences prior to this, the fact  

that she has been employed for the majority of her life and that 

every one of her employers have spoken highly of her,  that to 

go to sentence of 30 years or more wiIl not be rehabilitative. 

Even though the court has to consider the impact of such an 

offence on society and deterrent to others, the court considers 

term of 20 years imprisonment to be just sentence to be handed 

down, bearing in mind all that have stated earlier”. 

[Emphasis Added] 

 

82. Section 12(2) and (3) of the Court Appeal Act provides as follows: 
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“(2) A person sentenced by the Supreme Court under 

subsection (2) of section 218 of the Criminal Procedure Code 

Act may appeal to the court under the provisions of this Act 

against that sentence. 

(3) The Attorney-General on behalf of the Crown may, with 

the leave of the court appeal to the court against any sentence 

passed after the coming into operation of this section on a 

person— 

(a) convicted on information in the Supreme Court; or 

(b) sentenced by the Supreme Court under subsection (2) of 

section 218 of the Criminal Procedure Code Act, unless the 

sentence is one fixed by law.” 

 

83. By subsection 13(3) of the Act: 

 

"13. (3) On an appeal against sentence the court shall, if it 

thinks that different sentence ought to have been passed, quash 

the sentence passed at the trial, and pass such other sentence 

warranted in law by the verdict (whether more or less severe) 

in substitution therefore as the court thinks ought to have been 

passed, and in any other case shall dismiss the appeal.” 

 

84. This Court in the case of The Attorney-General v. Francis [2008] BHS No. 69 adopted 

the principles laid down in the English case of Attorney General's Reference No.4 of 

1989 reported at (1990) 11 Cr. App. R. 366, at page 371, per Lord Lane, C.J. as 

applicable to the exercise of the discretion by the Court when reviewing sentences. 

Sawyer P noted those principles as follows: 

 

“The first thing to be observed is that it is implicit in the 

section that this Court may only increase sentences which it 

concludes were unduly lenient. It cannot, we are confident, 

have been the intention of Parliament to subject defendants to 

the risk of having their sentences increased with all the anxiety 

that that naturally gives rise to merely because in the opinion 

of this Court the sentence was less than this Court would have 

imposed.  A sentence is unduly lenient, we would hold, where it 

falls outside the range of sentences which the judge J applying 

his mind to all the relevant factors, could reasonably consider 

appropriate. In that connection regard must be had to 

reported cases, and in particular to the guidance given by this 

Court from time to time in the so-called guideline cases. 

However it must always be remembered that sentencing is an 

art rather than science; that the trial judge is particularly well 

placed to assess the weight to be given to various competing 

considerations; and that leniency is not in itself vice. That 
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mercy should season justice is proposition as soundly based in 

law as it is in literature. 

 

The second thing to be observed about the section is that, even 

where it considers that the sentence was unduly lenient, this 

Court has discretion as to whether to exercise its powers. 

Without attempting an exhaustive definition of the 

circumstances in which this Court might refuse to increase an 

unduly lenient sentence we mention one obvious instance; 

where in the light of events since the trial it appears either that 

the sentence can be justified or that to increase it would be 

unfair to the offender or detrimental to others for whose well-

being the Court ought to be concerned.” [Emphasis added] 

 

85. We recognize that the Supreme Court is a court which has inherent jurisdiction. 

However, each crime created by law must necessarily be accompanied by a provision 

relative to the penalty for that crime. It is accepted that a trial judge in sentencing a 

convict has a discretion to determine the appropriate sentence in each case. However, 

like all discretions vested in judicial officers that discretion must be exercised judicially. 

In that connection the trial judge must have regard to reported cases, and in particular to 

the guidance given by this Court from time to time in the so-called guideline cases. 

 

86. The law gives a convict who has been sentenced the right to appeal his sentence and now 

also affords the Crown the ability to do the same. In approaching matters of this nature 

we are always mindful of the principle that an appellate court should be slow to interfere 

with the exercise of trial judge’s discretion and should not interfere unless some error in 

principle has been disclosed. This principle is as old as the guidance given by Lord 

Hewart, LC in the case of Gumbs (1927) 19 Cr. App. R. 94 where he stated as follows: 

 

 

“Two principles from time to time have been mentioned in this 

Court, and in some cases they may have to be considered 

together. One is that this Court never interferes with the 

discretion of the Court below merely on the ground that this 

Court might have passed somewhat different sentence: for this 

Court to revise sentence there must be some error in 

principle.” 

 

87. Bearing the foregoing in mind it must necessarily be an error in principle for a trial judge 

to acknowledge guidelines that have been set by this court then proceed without 

adhering to them. Unfortunately, that is what has occurred in this case. This Court in 

setting the guideline of a sentence of 30 to 60 years for Murder and related offences such 

as conspiracy to commit murder where the offence of murder has resulted has always 

acknowledged that it is only a guideline and not law. This Court in the case of Attorney 

General v Kevin Smith (supra) made it clear that where there are extenuating 



35 
 

circumstances a sentencing judge could go below the established range. The 

circumstances which justified that change however must be documented. 

 

88. The learned judge in this case acknowledged the relevance of the Jones’ guidelines and 

the need for extenuating circumstances. She also on a review of the evidence found that 

there were no extenuating circumstances. However, she incredibly none the less found 

that she could and ought to still go below the range established by the guidelines. If the 

learned judge consistent with the guidance in A.G v Smith had identified extenuating 

circumstances we could take no issue with her decision provided they reasonably arose 

on the evidence. The fact that a trial judge has inherent jurisdiction does not justify 

ignoring guidelines issued by this court. 

 

89. As a court we do not make laws but we do have a responsibility to provide guidance to 

lower courts. This ensures that there is some uniformity of approach by sentencing 

judges and allows litigants before the court to have some appreciation as to what to 

expect on being sentenced. We appreciate that some judges may not be in agreement 

with some guidelines issued. However, the responsibility of a judge is not to agree with 

guidelines issued by this court but rather to follow them. 

 

90. I am firmly of the view that there were no extenuating circumstances in this case which 

warranted a departure from the range in the Jones’ guidelines. The facts of the case are 

striking. The trial judge referred to the fact that Moss “lured a trusted friend and an 

innocent man to his slaughter”. It was the ultimate act of betrayal. However, in 

addition to this there was the fact that Moss was aware that the deceased was a witness 

in the protection of the state in order to facilitate his testimony before the Court. She also 

knew that the purpose for wanting him killed was to prevent him providing that 

testimony. It was necessary for the trial judge to send a strong message that the 

execution of witnesses would not be tolerated. 

 

91. Moss on the evidence actually participated in the murder by driving the deceased to the 

site where the hit men were waiting to execute him. This was not only an attack on the 

deceased but also on the administration of justice. It is interesting to note also that on the 

evidence Moss could have been charged with murder as she was a part of a common 

design and played an integral part in the execution of the crime. 

 

92. In these circumstances I find that the sentence passed was based on a wrong principle of 

law and was unduly lenient. In my view there was nothing in the judge’s findings that 

could justify such a drastic departure from the accepted scale established for a sentence 

with respect to conspiracy to commit murder. I reject the assertion by Moss in her appeal 

that the sentence was too harsh and severe. What then is the appropriate sentence? Mr. 

Ducille had submitted that he thought that 6 years would be appropriate however that is 

clearly unacceptable. Ms. Delancy submitted that 50 years would be appropriate in the 

circumstances of the case. That in my view is too high. 

 

93. I have taken into consideration that although Moss played an active role in the crime she 

was not the shooter. The fact that she is a young person who was previously employed 
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and seemed to have good references with no prior known infractions are also mitigating 

factors. However, the crime for which she has been convicted is a serious one and her 

sentence must reflect that fact and must also contain an element of deterrence. Society’s 

displeasure of acts of this nature is reflected in the lengthy maximum sentence imposed 

by Parliament. It therefore follows that the Court ought to recognize the offence of 

conspiracy to commit murder as a serious offence especially where the murder, which 

was the subject of the conspiracy, has taken place and the penalty should reflect the 

seriousness of the offence. In these circumstances I am of the view that a sentence of 35 

years would be appropriate in this case. 

 

 

DISPOSITION 

 

94.  I therefore dismiss the Appellant’s appeal and confirm her conviction for conspiracy to 

commit murder. I also allow the appeal by the DPP and set aside the sentence of 20 years 

imposed by the trial judge and in place thereof impose a sentence of 35 years to take 

effect from the date of conviction. The time spent on remand prior to conviction is to be 

deducted from the 35 years. 

 
 
 
 
 

 

 The Honourable Mr. Justice Evans, JA 

 

95.  I  agree 

 

 

 

                                                                        The Honourable Madam Justice Crane-Scott, JA 

 

 

96.  I also agree 

 

 

       The Honourable Mr. Justice Jones, JA 
 

 


