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Civil Appeal- Personal Injury- Negligence –Occupiers Liability- Duty to exercise reasonable 

care- Pleadings 

On or about August 9
th
, 2013 the respondent was travelling from Fresh Creek, Andros  to Potter’s Cay 

Dock, Nassau.  It had started to rain when she attempted to board a vessel named the Seawind, owned and 

operated by the appellant when she slipped and fell on the deck. She sustained injuries to her right leg. 

She brought a claim for negligence against the appellant. The learned judge found the appellant was in 

breach of its duty of care and liable to the respondent for the accident and liable to pay her damages and 

costs. The appellant appealed. 

Held: Appeal allowed.  Respondent to pay the appellant’s costs both here and in the court below. 

We find, with some regret, that the trial judge’s excursus into the realm of an occupier’s liability 

to an invitee was, on the facts and evidence in the case, not as helpful or even warranted. The 
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real difficulty in the judgment of the court below is that the finding of negligence was not one 

that was pleaded by the respondent. This is ground 10 of the appellant’s grounds of appeal. The 

trial judge rejected the particulars of negligence pleaded and founded liability on a ground not 

pleaded in the statement of claim.  

In our judgment this is not proper and manifestly unfair to the appellant. Negligence was clearly 

pleaded and particularized. That was the case the appellant had to meet. There was no assertion 

that it was negligent in failing to delay boarding because of the rain. If that had been the case the 

appellant may have been able to lead evidence explaining why it did not delay further the 

boarding process or stop the respondent from attempting to board.  

The starting point must always be the pleadings. With much reluctance, we allow this appeal on 

the basis that the finding of negligence by the trial judge was inconsistent with the respondent’s 

pleaded case.  

 Beulah Rahming v the Mailboat Company Ltd BS 2014 SC 12  considered 

Donoghue v. Stevenson (1932) A. C, 562 mentioned 

Loveridge and Loveridge vs. Healey [2004] EWCA Civ 173 applied 

Nada Fadil Al Medenni vs. Mars UK Limited [2005] EWCA Civ 1041  applied 

 

 

JUDGMENT 
 

 

Judgment delivered by the Honourable Sir Michael Barnett, JA: 

 

1. This is an appeal by the appellant against a judgment by the trial judge whereby the 

appellant was held to be liable for the injury to the respondent whilst she was embarking 

on the appellant vessel for transport to New Providence. 

 

2. The appellant is the owner of a ferry vessel that engages in the business of transporting 

passengers between Andros and New Providence at a fare. 

 

3. The respondent was a passenger on the appellant’s ferry who was intending to travel from 

Andros to New Providence.  

 

4. She was injured whilst boarding the ferry for the trip. It was raining and the boat deck 

was slippery. She fell whilst alighting from the ramp on to the boat deck. 
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5. The Respondent alleged that the accident was caused by the negligence of the Appellant 

in breach of its duty of care to her.  

 

6. The pleaded case was: 

 

“4) At all material times the Defendant was under a duty of 

care to ensure that all of its passengers could safely board 

and/or disembark the subject vessel in all the circumstances. 

5) In breach of its duty of care the Defendant failed to ensure 

that the Plaintiff could safely board the subject vessel. 

PARTICULARS OF NEGLIGENCE 

i. Failure to ensure the safety of the Plaintiff when 

boarding the boat; 

ii. Failure to warn the Plaintiff that the deck of the boat 

was wet; 

iii. Failure to place any warning signs indicating that the 

deck of the boat was slippery when wet; 

iv. Failure to place a mat on the deck of the boat knowing 

that the same was slippery when wet; 

v. Failure to instruct its employees servant or agents to 

dry the deck of the boat knowing that the same was 

slippery when wet; 

vi. Failure to install any, or any adequate, safety 

mechanisms, when it knew or ought to have known of 

the dangers of the deck being wet; 

 

7. The trial judge did find that the appellant was in breach of its duty of care. She held at 

paragraph 38: 

“In my considered opinion, this was an isolated and 

unfortunate accident. Whilst it appears unreasonable and 

unrealistic to expect the defendant to place warning signs, mats 

and mop constantly during a downpour of heavy rain, the 

defendant could have delayed the boarding of passengers until 

the rain had subsided and to mop the deck thereafter to ensure 

safety to all passengers. The fact that other passengers entered 

the boat without falling is neither here or there. Instead, it 

appeared that the defendant was in a haste to depart on time 

since its crew members were inviting passengers to accelerate 
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their pace. As boat owners, they ought to exercise reasonable 

care to prevent injuries to passengers. In the circumstances, I 

must attribute full negligence to the defendant. The defendant 

ought to know that wetness increases risks of slips and falls 

especially on boats. In addition, there is a step down from the 

ramp to the deck and this in itself, is risky, even in dry seasons. 

Besides, I found the plaintiff to be a credible and sincere 

witness so I accepted her uncontroverted evidence that the 

deck was wet and slippery. The plain facts of this case 

demonstrated that even with the assistance of a crew member, 

the plaintiff slipped and injured herself.” 

8. This is the only basis upon which the trial judge found liability on behalf of the appellant. 

 

9. It is to be noted however that the particulars of negligence pleaded did not include the 

averment that the appellant failed to delay the boarding of passengers until after the rain 

had subsided and failed to mop the deck after the rain had subsided to ensure the safety of 

passengers boarding the ferry. 

 

10. In this case the trial judge held that the appellant a ferry transporting passengers for hire 

owed a duty to take reasonable care to prevent injuries to its patrons. 

 

11. The appellant has appealed the decision of the trial judge holding it liable for the injury to 

the respondent. 

 

12. The appellant filed some 19 grounds of appeal in which they challenge the judge’s 

findings and seek to identify numerous alleged errors of fact and of law committed by the 

judge. They are: 

 

1. “The learned judge was wrong in law in finding that the 

appellant was liable in negligence ignoring the test and 

standard, which ought to have been applied in this case to find 

a breach of Occupiers Liability. 

2. Her ladyship misstated the appellant’s duty to the 

respondent that they ought to exercise reasonable care to 

prevent injuries to passengers and failed to apply the principle 

in Cox v. Chan (1991) Supreme Court of The Bahamas No. 755 

of Sawyer J that the occupier’s duty is “not an absolute duty to 

prevent any damage to the plaintiff but is a lesser one of 

• using reasonable care to prevent damage to the 

plaintiff from an unusual danger  
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• of which the defendant knew or ought to have 

known and 

• of which the plaintiff did not know or which he 

could not have been aware.  

3. The learned judge erred in law by failing to rule or 

declare that the area in which the respondent alleges she fell 

comprised an unusual danger which is a material element 

required to be present in order for liability to be established. 

4. The decision of the learned judge is wrong in both fact 

and law and goes against public policy as identified in Cox v. 

Chan wherein if the duty of the occupier was as simply put by 

her ladyship ... to exercise reasonable care to prevent injuries 

to passengers, then the slightest alleged breach of such duty 

would lead to litigation and could perhaps hamper the 

progress of quite needful business. 

5. The learned judge erred in directing her mind solely to 

the appellant’s knowledge that wetness increases risks of slips 

and falls “especially on boats” and failed to give due weight 

and consideration to the respondent’s own knowledge. 

6. The learned justice either misdirected herself as to the 

meaning of the term unusual danger as enunciated in London 

Graving Dock Co. v Horton or with the full appreciation 

thereof failed to apply it to her decision to rule in the 

respondent’s favor. 

7. Her ladyship erred both in fact and in law in finding 

that the mere presence of water on the appellant’s premises, 

constituted a danger giving rise to liability unless it was 

removed and failed to consider and apply the rationale of the 

Court of Appeal in Laverton v Kiapasha (T/A Takeaway 

Supreme) [2002] EWCA Civ 1656 where a clear distinction was 

made between ……..spillages which pose a particular hazard 

in such premises, and dealing with the naturally occurring 

phenomenon of walked-in water, which applies to all premises 

everywhere. 

8. The learned judge’s assessment of full liability on the 

appellant is inconsistent with her finding:    
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a. that this was an isolated incident; 

b. the respondent had not proved any of the 

particulars of negligence pleaded in her 

statement of claim; and 

c. that respondent’s own evidence she was aware 

that the deck was wet before she proceeded to 

walked unassisted on it. 

9. The learned judge’s ruling that the appellant ought to 

have delayed boarding until after the rain had stopped was 

wrong and cannot be supported as: 

a. at the material time the boarding had already 

commenced when the rain came down;  

b. passengers were in the process of boarding; 

and 

c. corralling passengers in the process of 

boarding either back on land or onto the boat 

with children and baggage while it was raining 

would certainly lead to irrational decisions and 

boarding chaos. 

10. The learned judge was wrong in law to impute 

negligence on the appellant for an act or omission which was 

not pleaded by the respondent. 

11. That the learned justice misdirected herself as to the 

facts holding at paragraph 33 that the respondent fell 

notwithstanding that she was assisted by the appellant’s 

employee when in fact the evidence of the respondent was that 

she was assisted onto the deck by the appellant’s employee and 

after entering onto the deck she was walking and then she 

slipped and fell. 

12. The learned judge’s ruling that the deck was not only 

wet but slippery is inconsistent with the evidence that the 

respondent was the only person out of all of the passengers and 

crew members boarding the vessel on the day in question, 

including small children, who slipped and or fell as a result of 

the wetness in the area in question and the learned judge erred 
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in failing to consider, dismissing or not giving due weight to 

this evidence at paragraph 38 of her said judgment. 

13. Her ladyship’s acceptance that the respondent was 

credible was inconsistent with the evidence of the respondent. 

14. The finding that the appellant sustained a crushed 

fracture was contrary to the facts and evidence, and 

inconsistent with the respondent’s burden to prove facts 

alleged to the legal standard of on a balance of probabilities. 

15. Her ladyship failed to give due weight to the expert 

witness who testified that he did not make any objective 

findings of injury and penned his report based solely on what 

the Respondent told him and responded in his examination. 

16. The learned judge erred in finding no contributory 

negligence against the respondent notwithstanding that she 

stated that she was aware of the wet area, she knew it was 

raining heavily, she accepted that she was required to take care 

for her own safety and she slipped on her own and not despite 

the assistance of the appellant’s employee. 

17. In making her assessment of no contributory negligence 

on the part of the respondent the learned judge was wrong to 

consider that because the respondent may not have been 

intoxicated nor wearing high heels as was the case of the 

claimant in Laverton v Kiapasha (T/A Takeaway Supreme) that 

she could not be said to have failed to exercise due care and 

caution for her own personal safety. 

18. The award of damages in the amount of $10,000.00 was 

unreasonable and excessive in all the circumstances. 

19. The learned judge erred in law in allowing the 

respondent to recover for special damages by not holding the 

respondent to any burden to prove not only that her damages 

were incurred but also that they were reasonably incurred.” 

13. There is no cross appeal or respondent’s notice seeking to uphold the judgment on other 

grounds. More specifically, there is no respondent’s notice seeking to uphold the liability 

on any of the grounds pleaded in the Statement of Claim. 

 



8 
 

14. We do not propose to deal in extenso with the grounds of appeal challenging the findings 

of the judge on unusual danger and or occupiers liability. 

 

15. The basis upon which the judge found liability was her holding that the appellant as a 

ferry transporting passengers for hire owed a duty to take reasonable care to prevent 

injuries to its passengers. This must include when they are embarking as well as 

disembarking from the vessel. 

 

16. This issue was canvassed by this court in Beulah Rahming v The Mailboat Company 

Ltd BS 2014 SC 12. In that case the appellant was a passenger of the respondent’s vessel 

on a voyage from Nassau to Freeport, Grand Bahama. The vessel docked in Grand 

Bahama at about 2am and, according to the appellant, she and other passengers were 

urged by the respondent’s crew to quickly disembark as the vessel had to make a trip to 

the United States that same morning. While disembarking the vessel the appellant alleged 

that she slipped and fell down a dimly lit, steep and narrow stairwell. She also asserted 

that there was a liquid substance on the stairs. As a result, she suffered personal injuries 

and brought an action alleging negligence and breach of contract on the part of the 

respondent. The respondent denied the appellant’s allegations.  The trial judge found as a 

fact that on the material date and at the material time the passengers were being rushed to 

disembark quickly, that the stairwell was not well lit, that it was steep and narrow, that 

the plaintiff fell while descending the stairs, receiving injuries, that there were no 

warning signs with respect to the stairwell and that no one warned the appellant about the 

stairwell. Notwithstanding those findings, she concluded, firstly, that the stairway was 

reasonably safe and, secondly, that the appellant had failed to prove her claim. Reliance 

was placed on the fact that other passengers were able to disembark the vessel without 

incident. In the result the appellant appealed on the basis that, in essence, the judge’s 

findings of fact were inconsistent with and contradictory to the judge’s determination that 

the respondent was not liable for the appellant’s injuries. 

 

17. On appeal the Court of Appeal allowed the appeal and held the respondent vessel liable 

for the injuries. 

 

18. Just like in this present case the trial was argued and the judge considered the matter in 

the context of occupier’s liability and the duty of care of occupiers to make their premises 

safe. 

 

19. The Court of Appeal said that this was the wrong approach. It said: 

10. At the heart of the case and on this appeal, in our view, is 

the crucial issue of whether in all the circumstances of the case 

the respondent, in law, owed a duty of care to the appellant 

under the general principles of the law of negligence; and that 
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as a result of a breach of that duty, the appellant sustained 

damages. 

20. The appellant clearly pleaded her claim in negligence and gave sufficient particulars of 

the alleged negligence of the respondent. 

 

21.  The position is well stated by the learned authors Halsbury’s Laws of England in Vol. 

5(1) at paragraph 499: 

“.. The obligation upon carriers of persons is to use all due, 

proper and reasonable care, and the care required is of a very 

high degree. The obligation does not appear to be greater than 

the general duty of care of common law to take reasonable care 

in the circumstances to avoid acts or omissions which can 

reasonably be foreseen as likely to injure the person or 

property of another.” 

22. Although the respondent pleaded, in the alternative, contributory negligence on the 

appellant’s part, no evidence was led on this. It must, therefore, be assumed that the 

respondent was either wholly blamable for the injuries sustained by the appellant in the 

course of descending the stairs on the vessel, or not at all. 

 

23. From the issues joined in the case and the judge’s findings of facts, it is clear that the 

appellant was a fare-paying passenger onboard the respondent’s vessel when, while 

descending the staircase thereon, she fell and sustained the injuries giving rise to her 

claim. The appellant’s presence on the vessel was based on the contract of carriage 

between her and the respondent. She was not, in those circumstances, just a mere invitee. 

However, even if she were, as the learned judge seemed to have found, she was, at the 

least, owed the ordinary duty of care by the respondent. 

 

24. That duty of care, in the circumstances of the case, obliged the respondent to ensure that 

there was proper lighting in and around the staircase; and there be warning signage of its 

condition, given the admitted narrowness and steepness of the stairs; and that the 

employees of the respondent would not, at that time of the morning, be rushing 

passengers off the vessel: see- Praeger v. The Bristol and Exeter Railway Company 

[1871] LTR Vol. XXV, NS, 105; Protheroe v.Railway Executive, supra; Barkway v. 

South Wales Transport Co. Ltd. (1950) AC 185; [1950] 2 All ER,392 HL. 11 

 

25.  On the facts and circumstances of the instant appeal, we are convinced and satisfied that 

the respondent, in the capacity of a carrier, owed its passengers, including the appellant, a 

clear duty of care to ensure that persons in her position, using the vessel come to no harm 

while onboard and in the process of embarking and disembarking from the vessel. 
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26. We find, with some regret, that the trial judge’s excursus into the realm of an occupier’s 

liability to an invitee was, on the facts and evidence in the case, not as helpful or even 

warranted. Therefore, we find that the evident reliance by the judge on the authorities 

such as Indermaurr v. Dames (1866) L.R 1CP 274; 14 L.T, 484; London Graving Dock 

Ltd v. Horton sub nom. Horton v. London Graving Dock Ltd. (1951) A. C, 737; and 

Wheat v. F. Lacon & Co. Ltd. (1966) A.C 552, are, with respect, not helpful in light of 

her findings of primary facts in the case and the applicable law based on the pleadings in 

the case. 

 

27. There is at the moment, no Occupiers Liability statute in The Bahamas. Therefore, we 

think these cases relied upon must be treated with caution when determining cases 

sounding clearly in the tort of negligence or breach of contract as the instant case did. In 

relation to the former, we think it is the general principle of liability propounded in 

Donoghue v. Stevenson (1932) A. C, 562, that was more apposite in the determination of 

liability, if any, of the respondent in light of the appellant’s claim in negligence and the 

findings of primary facts the judge accepted from the evidence. 

 

28. In our judgment, the trial judge was correct when she held that the appellant was under a 

duty at common law to take reasonable care to prevent injuries to the respondent. The 

grounds of appeal based on arguments about occupier’s liability and unusual danger are 

in our judgment without merit. 

 

29. The real difficulty in the judgment of the court below is that the finding of negligence 

was not one that was pleaded by the respondent. This is ground 10 of the appellant’s 

grounds of appeal. 

 

30. The trial judge rejected the particulars of negligence pleaded and founded liability on a 

ground not pleaded in the statement of claim. 

 

31. In our judgment this is not proper and manifestly unfair to the appellant.  

 

32. Negligence was clearly pleaded and particularized as set out in paragraph 6 above.  

 

33. That was the case the appellant had to meet. There was no assertion that it was negligent 

in failing to delay boarding because of the rain. If that had been the case the appellant 

may have been able to lead evidence explaining why it did not delay further the boarding 

process or stop the respondent from attempting to board.  
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34. The respondent’s evidence was that it was raining when she got to the boat and had 

waited for about 30 minutes before the appellant invited her to start boarding.  

 

35. On that evidence the appellant had in fact delayed the appellant boarding for a period of 

time. There was no evidential basis for the finding that the respondent’s boarding at that 

time was unreasonable or that the appellant was negligent in not delaying the boarding 

further. The mere fact that a passenger is permitted to board a vessel whilst it is raining is 

not by itself evidence of negligence. 

 

36. There could of course have been reasons why the boarding was not delayed further. But 

given that there was not that plea of negligence, the appellant could not be faulted for 

failing to lead that evidence at the trial. 

 

37. This is not an arid pleadings point. 

 

38. In Nada Fadil Al Medenni vs. Mars UK Limited [2005] EWCA Civ 1041 Dyson LJ 

giving the decision of the English Court of Appeal said: 

“It is fundamental to our adversarial system of justice that the 

parties should clearly identify the issues that arise in the 

litigation, so that each has the opportunity of responding to the 

points made by each other. The function of the judge is to 

adjudicate on those issues alone. The parties may have their 

own reasons for limiting the issues or presenting then in 

certain way. The judge can invite, and even encourage, the 

parties to recast or modify the issues. But if they refuse to do 

so, the judge must respect that decision. One consequence of 

this may be that the judge is compelled to reject a claim on the 

basis on which it is advanced, although he or she is of the 

opinion that it would have succeeded if it had been advanced 

on a different basis. Such an outcome may be unattractive, but 

any other approach leads to uncertainty and potentially real 

unfairness.” 

39. The starting point must always be the pleadings. In Loveridge and Loveridge vs. 

Healey [2004] EWCA Civ 173, Lord Phillips MR said at paragraph 23: 

"In Mcphilemy vs. Times Newspapers Ltd. [1999] 3 ALL ER 775 Lord 

Woolf MR observed: 

'Pleadings are still required to mark out the parameters of the 

case that is being advanced by each party. In particular they 
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are still critical to identify the issues and the extent of the 

dispute between the parties.' [Emphasis added] 

40. It is on the basis of the pleadings that the party's decide what evidence they will need to 

place before the court and what preparations are necessary before trial. Where one party 

advances a case that is inconsistent with his pleadings, it often happens that the other 

party takes no point on this. Where the departure from the pleadings causes no prejudice, 

or where for some other reason it is obvious that the court, if asked, will give permission 

to amend the pleading, the other party should be entitled to insist that this is not permitted 

unless the pleading is appropriately amended. That then introduces, in its proper context, 

the issue of whether or not the party in question should be permitted to advance a case 

which has not hitherto been pleaded. 

 

41. In that case the court allowed an appeal because the manner in which the court found that 

the accident occurred was inconsistent with the pleaded case.  

 

42. As pointed out earlier, the respondent did not seek to uphold the judgment on other 

grounds.  

 

43. With much reluctance, we allow this appeal on the basis that the finding of negligence by 

the trial judge was inconsistent with the respondent’s pleaded case.  

 

44. The respondent is to pay the appellant’s costs both here and in the court below. 

 

 

 

 The Honourable Sir Michael Barnett, JA 

 

 

I agree. 

 

                                                                          The Honourable Madam Justice Crane-Scott, JA 

 

      I also agree. 

 

 

          The Honourable Mr. Justice Evans, JA 

 

 


