
COMMONWEALTH OF THE BAHAMAS 

 

IN THE COURT OF APPEAL 

 

SCCivApp & CAIS No. 168 of 2018 

 

BETWEEN  

 

PETER NYGARD  

Intended Appellant 

          AND 

 

THE RT. HON. PERRY G. CHRISTIE, 

 Prime Minister of The Commonwealth of The Bahamas  

                               (in his capacity as the Minister responsible for Crown Lands) 

 

Intended 1
st
 Respondent 

The Hon. Philip E. Brave Davis, 

                  Deputy Prime Minister of 

        The Commonwealth of The Bahamas 

                                 (in his capacity as the Minister of Works and Urban Development 

  and the Minister responsible for Building Regulation) 

 

Intended 2
nd

 Respondent 

The Hon. Glenys Hanna -Martin 

Minister of Transport and Aviation of 

The Commonwealth of The Bahamas 

(in her capacity as the Minister responsible for Ports and Harbours) 

          

Intended 3
rd

 Respondent 

                                                      

The Town Planning Committee 

         Intended 4
th

 Respondent  

 

Keod Smith 

 Intended  5
th

 Respondent 

 

Coalition to Protect Clifton Bay 

Intended 6
th

 Respondent 

 

 BEFORE:      The Honorable Sir Hartman Longley, P   

      The Honorable Mr. Justice Isaacs, JA  

      The Honorable Madam Justice Crane-Scott, JA 

  

APPEARANCES:   Mr. Carlton Martin, with Mr. Rouschard Martin, 

and Mr. Keod Smith, Counsel for Intended Appellant and  



2 
 

5
th

 Intended Respondent 

 

Mr. David Higgins, Counsel for 1
st
 through 4

th
 Intended Respondents 

Mr.  Frederick Smith, QC, and Mr. Dawson Malone, with Ms. Akeira 

Martin, Counsel for 6
th

 Intended Respondent 

 

DATES:               4 February 2019; 13 March 2019; 2
 
May 2019; 11 July  2019;                 

 

                                    31 July 2019; 16
  
September 2019; 1 October 2019; 1 Nov 2019   

 

  ************************************************************** 

Civil Appeal – Notice of Appeal Motion- Leave to Appeal- Court of Appeal Rule 27(5) - Court 

of Appeal Act Section 11(f) 

 

The intended appellant filed a Notice of Appeal against orders of contempt made against him in 

the Supreme Court. He later filed a Notice of Motion seeking, inter alia, leave to appeal out of 

time. The application for leave was heard and struck out, as the application had not yet been 

made in the Court below. However this Court, in its discretion, allowed the appeal to remain 

until the intended appellant’s application for leave was heard and disposed of in the Court below. 

This Court now provides its decision on the appeal. 

 

Held-: appeal dismissed with costs to the intended sixth respondent fit for two Counsel; such 

costs to be taxed if not otherwise agreed. 

 

We have determined that the intended appellant required leave to appeal before filing his Notice 

of Appeal Motion. The intended appellant was required to demonstrate that he had received 

leave to appeal from a Justice of the Supreme Court or that his application for leave had been 

refused in the court below. In the event leave was refused, he could then apply to this Court for 

leave.  

 

The result of failing to secure the necessary leave meant that the purported Notice of Appeal 

Motion was liable to be dismissed. 

 

Junkanoo Estate Ltd and others v UBS Bahamas Ltd (In Voluntary Liquidation)[2017] UKPC 8 

considered 
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REASONS FOR DECISION 

 

 

Reasons delivered by the Honourable Mr. Justice Isaacs, JA: 

 

1. On 1 October 2019, we dismissed the appellant’s Notice of Appeal Motion filed without 

leave on 7 August 2018, appealing from a decision of Madam Justice Rhonda 

Bain (Retired) (“Bain, J”), delivered on 29 June 2018 (“Ruling No. 30”), whereby it was 

decided that the intended appellant was guilty of contempt. We had already by a 

judgment delivered by the President, Sir Hartman Longley on 11 July 2019, dismissed 

the intended appellant’s application for leave to appeal; but had left the door open for him 

to again approach the Court once he had taken the necessary steps in the court below to 

obtain the required leave. 

Background 

2. The intended appellant had filed a Notice of Appeal Motion on 7 August 2018, 

requesting that Ruling No. 30 be set aside wholly or in part; and for an extension of time 

within which to appeal Ruling No. 30, on the grounds set out in his attached Intended 

Notice of Appeal Motion. The appellant also wanted a stay of execution of 

the Ruling pending the appeal. He made several amendments to the Notice of Appeal 

Motion over the course of the next few months 

 

3. The intended appeal application arises out of a torturous legal battle which has probably 

contributed considerably to the deforestation of the planet. So that we do not become 

complicit in that process, we propose to give the barest recounting of the matter to 

provide some context to the dispute presently before the Court. 

 

4. The intended appellant owns a Cay known as “Nygard’s Cay” (“the Cay”) on the western 

part of New Providence. He is alleged to have enlarged the size of the Cay 

by unauthorised means, that is, he had not complied with the necessary statutory 

procedures to artificially increase the land area of the Cay and to execute certain works 

involving the seabed. 

 

 

5. The intended appellant’s position is that he has received the requisite permits to execute 

all work done on the Cay; and in any event, in relation to the enlargement of the Cay, that 

resulted from a natural accretion of sand and other materials thereby increasing the size 

of the Cay. In the result, he required no permission from the authorities for that increase. 
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6. The intended sixth respondent is a concerned “citizen” who is desirous of ensuring good 

governance and stewardship of the environment. It has brought judicial review 

proceedings challenging certain permits granted to the appellant by various governmental 

agencies to engage in work on and around the Cay. Of particular interest to the intended 

sixth respondent is an area known as “Jaws Beach” and it is keen to protect that area from 

any threatened environmental degradation. It views the intended appellant and the work 

he is doing around the Cay, particularly dredging of the seafloor, as such a threat. 

 

7. Through a series of legal skirmishes, the conflict between the parties has dragged on 

interminably in the courts. It has managed to involve a number of judges in various 

applications not all of which do anything to advance the determination of the pivotal 

issues in the case. Arising out of the proceedings were applications by the intended sixth 

respondent for the intended appellant to be cited for contempt for failing to comply with 

orders of Bain, J preventing certain works to be done at the Cay while the case was 

pending. At the time of this writing there was a fourth such application before another 

Justice which resulted in another finding of contempt in the intended appellant. However, 

that is of no moment to the present application. 

 

 

The Preliminary Objection 

 

8. The issue which arose before us emanated from a preliminary objection taken by the 

intended sixth respondent via a Notice filed on 28 January 2019, bringing into question 

the appeal process embarked upon by the intended appellant. The nub of the objection 

was that the intended appellant required leave to appeal in order to approach the Court. 

The submission was that Ruling No. 30 was an interlocutory ruling and, pursuant 

to Section 11(f) of the Court of Appeal Act, the intended appellant had to get leave to 

appeal from the court below and failing that, from the Court. Section 11(f) states:  

“11. No appeal shall lie —  

(f) without the leave of the Supreme Court or of the court from 

any interlocutory order or interlocutory judgment made or 

given by a Justice of the Supreme Court except —  

(i) where the liberty of the subject or the custody of infants is 

in question;” 

9.   Rule 27(5) of the Court of Appeal Rules provides:  

 

“Wherever under the provisions of the Act or of these Rules an 

application may be made either to the court below or to the 

court, it shall  be made in the first instance to the court below.” 
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10. Junkanoo Estate Ltd and others v UBS Bahamas Ltd (In Voluntary 

Liquidation)[2017] UKPC 8 illustrates the need for an applicant to apply for leave in the 

Supreme Court before approaching this Court.. 

 

11. Thus, the intended appellant was required to demonstrate that he had received leave to 

appeal from a Justice of the Supreme Court or that his application for leave had been 

refused in the court below. In the event leave was refused, he could then re-

apply to this Court for leave. 

 

12. We have determined that the appellant required leave to appeal before filing his Notice of 

Appeal Motion on 7 August 2018. Mr. Martin sought to argue that he did not require 

leave to appeal but he did make an application for such leave in the Supreme Court and in 

this Court. In a judgment of the Court rendered by Longley, P on 11 July 2019, we 

accepted that the intended appellant required leave to appeal when we considered his 

application for an extension of time to appeal and for leave to appeal. As he had yet to 

have his application in the Supreme Court determined, we merely struck out his 

application but resisted the intended sixth respondent’s request that we dismiss the 

purported appeal since we held the view that we had the power to validate the Notice of 

Appeal once the intended appellant had complied with the requirements of s.11(f)  and 

rule 27(5) to wit, made his application for leave to appeal before a Supreme Court 

Judge. Unfortunately for the appellant, he failed to have his application heard before we 

resumed the hearing in this Court. This was an important circumstance because Longley, 

P had said at paragraphs 21 and 22:  

 

 

“21. For these reasons we struck out the application for Leave 

to Appeal made by Notice of Motion for Leave to Appeal with 

cost to the respondents and allowed the Notice of Appeal to 

remain on file and gave the parties a mentioned date to return 

to court.  

22. At that time if the leave has not been obtained the 

respondents may pursue their Application to Strike out the 

Notice of Appeal on the basis of the objections raised.”  

13.  The result of the intended appellant failing to secure the necessary leave by the return 

date meant that the purported Notice of Appeal Motion was liable to be dismissed. Mr. 

Malone, who argued on the intended sixth respondent's behalf due the indisposition of 

Mr. Fred Smith Q.C., submitted, inter alia, that there was no appeal before us due to the 

failure of the intended appellant to make his application for leave in the court below.  

 

14. We accepted his submission as it aligned with the policy behind the Rules of the Court, 
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 specifically Rule 27(5), and as a consequence, we dismissed the appeal with costs to the 

intended sixth respondent fit for two Counsel; such costs to be taxed if not otherwise agreed. 

 

  

 

 

 The Honourable Mr. Justice Isaacs, JA 

 

 

 

 

                                                             The Honourable Sir Hartman Longley, P 

 

 

 

 

            The Honourable Madam Justice Crane-Scott, JA 

 


