
COMMONWEALTH OF THE BAHAMAS 

IN THE COURT OF APPEAL 

SCCrApp. No. 203 of 2013 

SCCrApp. No. 280 of 2013 

SCCrApp.  No. 106 of 2014 

SCCrApp. No. 8 of 2014 

B E T W E E N  

STEPHEN STUBBS 

ANDREW DAVIS 

CLINTON EVANS 

         Appellants 

 

AND 

REGINA 

       Respondents 

 

BEFORE:  The Honourable Sir Hartman Longley, P 

   The Honourable Sir Michael Barnett, JA (Actg.) 

   The Honourable Mr. Justice Evans, JA (Actg.) 

 

APPEARANCES: Mr. Edward Fitzgerald, QC with Mr. Murrio Ducille, Counsel for the  

   Appellant Stubbs 

    

   Mr. Ian Cargill, Counsel for the Appellant Davis 

    

   Mrs. Ramona Farquharson-Seymour, Counsel for the Appellant  

   Evans 

    

   Mr. Neil Brathwaite with Ms. Destiny McKinney, Counsel for the  

   Respondent 

 

DATES:  12, 13, 14 November 2018; 24 January 2019 

    

   ******************************************** 

 

Criminal appeal – Murder – Attempted murder – Possession of a firearm with intent to put 

another in fear – Leave to adduce additional evidence – Identification parade – Admissibility of 

identification evidence – Putting the defence’s case to the jury – Purpose of cross examination - 

Sections 120 & 168 of the Criminal Procedure Code - Section 66 of the Evidence Act   

On the 29 March 1999 following a fight at the Club Rock Jimmy Ambrose and Marcian Scott 

were shot at. Both men attempted to flee but Ambrose was set upon by a male, alleged to be the 
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appellant Davis, who threw him on the ground, kicking him and shooting at him. Stubbs and 

Evans, allegedly, joined in on the shooting of Ambrose while he was on the ground. Scott, who 

had sought refuge behind a vehicle, saw what was happening to Ambrose. Officers Ryan and 

Duncombe were at a nearby club and saw a male come into the parking lot of that club holding 

what appeared to be a black firearm in his hand; he hid the firearm under a vehicle and left the 

parking lot. Both officers identified that man as the appellant Stubbs. The officers retrieved the 

firearm from the vehicle, no fingerprints were found on the gun but the gun matched the bullet 

casings found on the scene of the incident. Officers Robinson and Burrows were in the area of 

Club Rock when they heard gunshots and saw a man running into an alley. They gave chase and 

that man, they said, turned and pointed a gun at them, although he did not fire. They watched as 

he attempted to hide the gun in a pile of sand. This man was identified by the officers as the 

appellant Evans. The gun was retrieved and it matched the bullet casings collected from the 

scene.  

Each appellant was questioned by the police and admitted their presence at the club that night.  

Stubbs and Davis each said that they were not involved in a shooting.  Stubbs, Davis and Evans 

were placed on an identification parade. John Campbell gave oral testimony at the preliminary 

inquiry and at the trial indicating that he identified all three men. Inspector McKenzie conducted 

the identification parade and testified that Campbell only identified one person.  

The appellants were charged with the murder of Ambrose and the attempted murder of Scott. 

Evans was also charged with two counts of possession of a firearm with intent to put another in 

fear. This is an appeal from the appellants’ third trial. 

Scott died in 2006 after the appellants’ first trial. However, his deposition given at the 

preliminary inquiry and his oral evidence given at the first trial were admitted into evidence. 

Inspector Terence Higgs completed a ballistics report but was not called to give evidence at any 

of the trials. None of the appellants gave evidence at the trial but instead relied upon the contents 

of the interviews. Evans called three witnesses. 

Following their third trial the appellants were convicted for murder of Ambrose and the 

attempted murder of Scott. Evans was also convicted of the firearm offences. The appellants 

were each sentenced to life imprisonment and 10 years imprisonment, respectively. Evans was 

sentenced to 3 years imprisonment for each of the firearm offences. They now appeal their 

convictions and sentences.  

Held (Longley, P dissenting on order for retrial): appeals against conviction for the offences of 

murder and attempted murder with respect to Stubbs and Davis dismissed, appeal with respect to 

Evans allowed; no retrial ordered. Appeal against conviction for the firearm offences dismissed; 

sentence affirmed. Appeal against sentence following murder conviction allowed; life sentence 

quashed and a determinate sentence of 45 years imprisonment imposed on Stubbs and Davis.  
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per Barnett, JA (Actg.): Stubbs and Davis allege that the transcript of Scotts’ evidence was 

improperly admitted into evidence. There is no suggestion that the conditions set out in the 

section were not met and there is no dispute that the court has a discretion both at common law 

and under section 178 of the Evidence Act to refuse to admit the evidence if it is satisfied that it 

would be unfair and not in the interest of justice to admit the same into evidence. Secondly they 

argue that having regard to the inconsistencies in Scotts’ evidence and their inability to cross 

examine him on those inconsistencies it was unfair to admit the evidence. Finally, they sought 

leave to adduce additional evidence that Scott was not a police officer at the time of the incident 

like he testified. They say this seriously questions the reliability of his evidence. There is no 

apparent reason why this information could not have been obtained before the first trial and the 

issue put to Scott when he testified. Nor is there any reason that the information could not have 

been obtained before the second or third trials and put to the jury for them to consider when 

assessing Scott’s evidence.  

Stubbs and Davis also attack the decision to admit the evidence of John Campbell and assert that 

insufficient directions were given to the jury with respect to his evidence. The fundamental 

conflict of the evidence between Campbell and McKenzie was in our view properly left to the 

jury. Of course proper directions must be given to the jury but in our judgment the judge’s 

directions in this regard though not as robust as it could have been but they were adequate. 

Stubbs and Davis also attack the decision of the trial judge to admit into evidence the forensic 

report of Terence Higgs without his oral testimony. The record does not reveal that a request was 

made for Higgs to testify during the first or second trials. At the third trial all three appellants 

asked for Higgs to give evidence. The reasons for this request were advanced by Counsel for the 

third appellant. The Court agrees with the trial judge that Counsel for Stubbs ought to have given 

some explanation as to why he thought that it was in the interest of justice that Higgs be called to 

give oral evidence. Regarding Stubbs’ appeal his defence as contained in his statement to the 

police that the gun was not his. The ballistics report as to the connection between the gun and the 

bullets was ex facie immaterial to his defence. Regarding Evans’ appeal, the only evidence 

against him is the identification evidence of Campbell and the forensic report linking the bullets 

to the gun which officers Ryan and Duncombe said he hid in the sand. The forensic report of Mr. 

Higgs was essential to the Crown’s case against Evans. It was that evidence that linked the gun 

found by the police to the shooting. The purpose of cross examination is not simply to advance 

the case of an accused. It is also for the purpose of impeaching the credibility or accuracy of the 

witness against him and or the case of the prosecution. One of the purposes of cross examination 

is to test evidence. The burden is always on the Crown. Having found as a fact that it was in the 

interests of justice that Higgs be called to testify, and having found that the Crown had not taken 

all reasonable steps for him to testify the Court is of the view that as a result Evans was deprived 

of a fair trial. In the absence of the ballistic report, we are not satisfied that the identification 

evidence was such that a jury properly instructed could properly convict Evans.   

Ajodha v State [1981] 2 All ER 193 applied 
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Angelo Poitier v R SCCrApp. No. 95 of 2011 mentioned  

Attorney General v. Larry Raymond Jones et al SCCrApp. Nos. 12, 18 & 19 of 2007 applied 

Barkway v South Wales Transport [1948] 1 KB 55 distinguished  

Benedetto v R [2003] UKPC 27 considered  

Bennet (Andre) and John (Augustus) v R (2001) 60 WIR 123 applied 

Director of Public Prosecutions v Martin Kelly [2006] 3 IR 115 considered 

El Shaddai Ferguson v R SCCrApp. No. 313 of 2013 followed 

Ellison Smith v R SCCrApp. No. 156 of 2010 considered 

France and another v R [2012] 82 WIR 382 considered 

Ladd v Marshall [1954] 3 All ER 745 considered 

Maxo Tido v R [2012] 1 WLR 115 considered 

Mikko Black v R SCCrApp. No. 40 of 2014 followed 

Nicholls (Everard) v R (2000) 57 WIR 154 applied 

Peter Meadows v R SCCrApp. No. 132 of 2009 considered 

R v Beckford [2004] BHS J No 430 applied 

R v Blake (2017) 91 WIR 463 considered 

R v Davis [2008] 1 AC 1128 applied 

R v Galbraith [1981] 2 All ER 1060 mentioned  

R v Iqbal [2011] EWCA Crim 1348 considered 

R v Morris [1998] Crim LR 416 considered 

R v O’Laughlin and McLaughlin (1987) 85 Cr App R 157 distinguished 

R v Popescu [2010] EWCA Crim 1230 considered 

R v Welstead [1996] 1 Cr App R 59 considered 

Reid v R (1978) 27 WIR 254 applied 

Shivnarine v The State (2012) 80 WIR 357 mentioned 

 

per Longley, P: I disagree with the majority as it relates to the decision to not order a retrial in 

the matter involving Clinton Evans for the following reasons. Even if the Higgs report is 

discounted, the evidence that remains is still sufficient to found a conviction in this case because 

the gun and the circumstances that surround its finding cannot be so easily discounted and in fact 

corroborates or supports Campbell’s identification of Evans as one of the shooters.  

 

What the majority seems to overlook or give insufficient weight to in this regard is that Evans 

was charged with being concerned together in the commission of these offenses. The law is 

clear. Where an offence is committed jointly by two or more persons each of them may play a 

different part, but each is guilty of the offence. Jurors are directed that before they can convict 

the defendant they must be sure that he committed offence himself or that he did an act or acts as 

part of a joint plan with [the others] to commit it. Put simply, are you sure that they were in it 

together? On the evidence, Evans committed acts of his own that would have resulted in the 

commission of the offenses and he also acted in concert with the others in the commission of the 

offences. That evidence does not change with time and would be available for another trial.  

The evidence to which the majority refer was not only always available to the prosecution and 

used in all three trials but was and will be available by virtue of the statutory provision that 

permits its admissibility without calling the maker of the report. 
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I see no case for prejudice by the appellant not being able to cross-examine Higgs. At no time 

prior to this in any of the trials was any attempt made to cross-examine Higgs. Nor did they seek 

the assistance of their own firearm examiner to test the conclusions reached by Higgs. The 

firearm examiner Thompson is a local expert who could have addressed their technical questions. 

In short, nothing was done to call into question the accuracy of the Higgs report and I would rule 

that it was not unfair to Evans not to have been able to cross-examine Higgs; he suffered no 

prejudice. I have not seen anything to suggest that any of the evidence now available will not be 

available on a retrial and no prejudice has been shown or alleged by the appellant to prevent a 

retrial. 

Director of Public Prosecutions v Donald White [1977] 3 WLR 447 considered  

Ibbs v The Queen [2001] WASCA 129 considered 

Ng Yuk-Kin v. the Crown (1955) 39 H.K.L.R. 49, 60 applied 

R v Birks 19 NSWLR 677 considered 

R v Foley [1998] QCA 225 considered 

Reid v The Queen [1980] AC 343 applied 

The Queen v Taufahema [2007] HCA 11 considered 

 

 

 

 

J U D G M E N T 

 

Judgment delivered by the Honourable Sir Michael Barnett, JA (Actg.): 

The proceedings 

1. On the 25 July 2013 the appellants were convicted of the offences of murder and attempted 

murder, which were alleged to have occurred on the 29 March 1999 (Jones J (as he then was) 

and a jury). The third appellant, Clinton Evans, was also convicted of two counts of 

possession of a firearm with intent to put another in fear. The appellants were sentenced on 

the 30 October 2013 to life imprisonment with hard labour for murder and 10 years 

imprisonment for attempted murder. The third appellant also received 3 years imprisonment 

for each of the firearm offences. All the terms of imprisonment imposed were to run 

concurrently. This is an appeal by all three persons against their convictions and sentences. 

 

2. This trial before Jones J, was the third trial of the matter ("the third trial"). The appellants had 

been tried between 14 May 2002 and 18 June 2002 (before Allen J (as she then was) and a 

jury) ("the first trial") where they were convicted of murder and sentenced to death. Their 

convictions were overturned on appeal on 8 March 2004. The appellants' second trial 

commenced on 5 February 2007 ("the second trial"), which was presided over by Isaacs J (as 
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he then was). However, the trial was aborted on the 27 February 2007, which was the first 

day of Isaacs J's summing up, due to the jury reporting that a third party had attempted to 

influence one of the jurors.  

 

3. At the commencement of the hearing of the appeal from the third trial on 4 May 2015 the 

Court was constituted as follows: Conteh, Isaacs and Adderley JJA. Isaacs JA was asked to 

recuse himself on account of his previous involvement in the second trial. The application 

was refused by written judgment dated 4 June 2015 and the appeal hearing continued 

between 14 and 25 September 2015 (Conteh, Isaacs and Crane-Scott JJA). 

 

4. On 8 July 2016, the Court of Appeal unanimously dismissed the appeals against conviction 

and sentence in respect of Stubbs and Davis (the first and second appellants, respectively). 

The majority of the Court of Appeal (Conteh and Isaacs JJA) dismissed the appeals of the 

third Appellant. Crane-Scott JA dissented and would have upheld the third appellant's appeal 

against conviction in respect of all four offences. 

 

5. All of the appellants appealed to the Privy Council who, on 18 October 2018, allowed their 

appeals on the basis that Isaacs JA ought not to have participated in the appeal due to his 

involvement in the second trial. The Privy Council quashed the decision of the Court of 

Appeal and remitted the matter to the Court of Appeal for the appeals to be reheard. 

 

The allegation 

 

6. On 29 March 1999, at about 1:30 am, police officer, Jimmy Ambrose, and security officer 

employed with Paradise Security Services, Marcian Scott, were at the Club Rock nightclub 

located on Bay Street in Nassau. Both officers were in plain clothes and were there to see an 

informant. While inside the club a fight broke out between two groups of men. One of those 

men approached the officers and made a report, and he, along with a second man, went with 

the officers outside. While the officers were talking with the two men, some men who had 

been part of the other group to the fight had emerged from the front door of the club. Some of 

these men had firearms and began shooting in the direction of the officers and the two men. 

Scott identified two of the men with firearms as Stubbs and Davis, the first and second 

appellants. As the officers and two men attempted to run away, Ambrose was set upon by a 

man alleged to be the second appellant, who grabbed his arm and threw him to the ground. 

The man kicked Ambrose, produced a gun and fired at Ambrose as he lay on the ground. 

Two other men, alleged to be the first appellant and third appellant, joined this shooter. Both 

of these men fired at Ambrose whilst he was on the ground. Scott had hidden behind a 

vehicle and ran back to the door of the club from where he turned back to look at what was 

happening to Ambrose. The three men who had attacked Ambrose ran off. 
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7. Meanwhile Officers Ryan and Duncombe who had been at the Cocktails and Dreams 

nightclub west of Club Rock heard gunshots. They observed persons running from where 

Club Rock was located to the parking lot of Cocktails and Dreams. The officers saw a male 

come into the parking lot holding what appeared to be a black firearm in his hand. He 

approached a reddish coloured Honda vehicle which was about 20-30 feet from their position 

and slid the firearm under the car. The man then ran back towards the road and entered a 

white Mustang vehicle, which drove away. Ryan and Duncombe identified this man as 

Stephen "Die" Stubbs, the first appellant. The officers made their way to the Honda and 

Duncombe discovered under it was a black pistol. No fingerprints were found on the gun. 

The evidence was that the gun matched bullet casings found at the scene of the incident.  

 

8. Officers Ryan and Duncombe proceeded to Club Rock's parking lot where they saw a group 

of persons standing around a body. The second appellant was standing with the group. He 

was pointed out as being one of the men who shot the policeman. 

 

9. Two other police officers, Officers Robinson and Burrows, were also in the area after 1 am 

and heard gunshots. They said they saw a man running from the parking lot outside Club 

Rock and into an alley. Whilst running, the man was said to have turned and pointed a gun at 

Burrows and Robinson, although he did not fire it. This man they said was the third 

appellant. Robinson said he then saw the third appellant attempt to conceal the gun in a pile 

of sand that was part of a construction site. Robinson further said Knowles searched the sand 

and retrieved the gun. The evidence was that the handgun matched bullet casings collected 

from outside Club Rock. 

 

10. Ambrose died at 4 pm on 29 March 1999. On 31 March 1999 all the Appellants were charged 

with firearms offences and on 8 April 1999 they were charged with murder. 

 

Police interviews 

 

11. On the 29 March 1999, each of the three appellants was interviewed under caution by 

Superintendent Elsworth Moss and Acting Superintendent Hutcheson on suspicion of 

shooting Ambrose. 

 

12. The first appellant said he had been at the club for about half an hour when he saw that 

everyone was heading outside. He followed and saw the third appellant with a gun beating up 

someone. He then heard a shot followed by several shots and saw the third appellant being 

chased by police. He said he went up to the police, raised his shirt, and then went home. The 

first appellant said he had seen the second and third appellants in the club together. He 

denied having a gun or being involved in the attack and stated that he did not know the man 

who had been shot was a policeman. 
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13. The second appellant agreed that he had been at Club Rock that night and that he had had a 

fight with a member of the Raiders gang inside the club. The fight had been broken up by a 

security officer. The security officer and the Raiders members went outside and he went to 

the door of the club. He said he saw 'Tall' with three other gang members standing outside. 

Tall then pointed out the second appellant as the person who had attacked and slapped him 

inside the club. The second appellant said he then walked from behind the barricades at the 

entrance to the club and heard shots firing. He ran, bumped into someone and jump over the 

fence into the road. He saw officer Rolle with a gun, who told him to stop, which he did. The 

second appellant said he was then searched but no weapon was found on him. 

 

14. The second appellant denied having a gun or seeing anyone with a gun and said that he only 

heard shots. He was asked in interview "what about the gun the police found that you tried to 

hide?" The second appellant said that the gun retrieved by the police was not his. 

 

15. The third appellant said that he was present at the club that night when a fight broke out. He 

was not involved in the fight and he did not know what it was about. After the fight had 

stopped he went outside, when the men who had been involved in the fight said "that look 

like one of them right there". They started beating him. The third appellant then said that he 

did not want to say anything else until he had seen his lawyer. The interview was then 

stopped. It was not resumed. 

Identification parade 

16. On 30 March 1999, John Campbell attended an identification parade, where the first 

appellant stood at position 5, the second appellant at position 10 and the third appellant at 

position 2. Campbell made a statement of the same date in which he said that he had 

identified two people involved in the shooting - the person at position 10 and the person at 

position 2. The latter he described as "Dye of Ridgeland Park West". 

Charge and indictment 

17. On 31 March 1999, the appellants were charged with firearms offences. On 8 April 1999, 

they were charged with murder pursuant to section 312 of the Penal Code (as it was then), 

which was later renumbered to become section 290. At the time of the offence, the penalty 

for murder was understood to be a mandatory death sentence. 

 

18. In 2011, the Penal Code was further amended so that section 290 became sections 290(1) and 

a new s.290(2) was inserted. Section 291 (1)(a) prescribes a death sentence or life 

imprisonment for murders committed in the circumstances that are specified in s.290(2), such 

as the murder of a member of the disciplined forces (s.290(2)(a)). Section 291 (1)(b) 

prescribes a life sentence or a sentence of 30-60 years imprisonment for a murder committed 

in the absence of the circumstances specified in s. 290(2). 
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19. On 10 June 2013, the prosecution sought to amend the indictment to reflect the fact that 

section 312 no longer existed and the appellants were now charged with an offence falling 

within section 290(1)(a) of the Penal Code. Counsel for the second appellant and third 

appellant objected to the amendment on the basis that the applicable law was as it stood at 

the time of the offence and that the deceased was in plain clothes at the time of the shooting. 

The judge overruled counsels' objections and permitted the amendment. 

Important witnesses in the trial 

20. The evidence implicating the first appellant, Stephen Stubbs, mainly came from Marcian 

Scott, an eye-witness John Campbell and Officers Ryan and Duncombe.  

 

21. The evidence implicating the second appellant, Andrew Davis, mainly came from Scott and 

Campbell.  

 

22. The evidence implicating the third appellant, Clinton Evans, mainly came from Campbell 

and Officers Burrows and Robinson.  

 

23. Campbell, Ryan and Duncombe gave oral evidence. Scott, however, died on 29 June 2006 

after the first trial. The trial judge in the third trial ruled that his deposition of 17 January 

2000 given at the preliminary inquiry and his oral evidence of 21 May 2002 from the first 

trial should be admitted into evidence. Both of his oral testimonies were read out to the jury 

and the transcripts were given to the jury for the remaining duration of the trial.  

 

24. None of the appellants gave evidence at trial but instead relied upon the contents of the 

interviews that they gave to the police. Also, the third appellant adduced evidence from three 

witnesses including another eyewitness, Shandiola Colebrooke. She exculpated the third 

appellant. Colebrooke could not be located to give oral evidence at the third trial and her 

evidence from the second trial given on 21 February 2007 was read to the jury. The jury was 

also given a transcript of that oral evidence for the remaining duration of the trial. The third 

appellant also called Officer McClure, the police officer on duty when he was taken to the 

police station on the night in question. 

EVIDENCE, JUDICIAL RULINGS AND DIRECTIONS 

Preliminary Inquiry 

25. In June 1999 and January 2000, a Preliminary Inquiry was held during which evidence was 

taken from a number of witnesses, including Campbell and Scott. 
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Evidence of John Campbell 

26. On 17 June 1999, Campbell gave a deposition. In his deposition Campbell said that on 29 

March 1999, the date of the incident, he was outside Club Rock on West Bay Street. He said 

that at some time around 1:30 am he saw three young men exit the club. There were another 

two young men a bit further from the door. One of the three men shouted to a young man 

standing with the officer. After that another of the three men pulled out a gun and started 

shooting. He first fired two shots in the air in the direction of where a security officer and 

police officer were standing. Then the two other men came running out and started firing 

shots at the police officer and security officer who were standing in the parking lot. He said 

that the police officer was in casual clothes and that he knew he was a police officer because 

he was in the club regularly. After the shots were fired, he described the security officer 

running inside the club and the police officer running away from the club towards the gate 

entrance being chased by one of the three men. He said that the police officer ran behind a 

black truck. He then described one of the men running past him, grabbing the police officer 

and 'licking' him down. He started to kick him and then fired two shots at the officer. He was 

joined by two other men who fired about four shots at the officer. Campbell said the officer 

was on the ground right in front of him. He described the first man that grabbed the officer as 

being dressed in white, gray and black camouflage pants. He described one of the other men 

as wearing a red top and black jeans and the other a light coloured outfit, but he couldn't get a 

full description of this man. He said that all three of the men had guns and fired shots. 

Afterwards they put their guns in their waist and walked out of the gate. 

 

27. Campbell was asked about the lighting conditions and said that there were lights in front of 

the club. He said that it was clear and that where the police officer ran there was light right 

above there and he could see. He said that he was about 15 feet away from the club when the 

incident occurred. 

 

28. Campbell confirmed that he attended an identification parade on 20 April 1999. He said that 

he identified the first man that ran around the truck as the man standing at position 10. He 

then pointed at the man in court and Inspector Gibson stated that Campbell had identified the 

second appellant. Campbell said that he identified the next man he saw on the night in 

question in the red top as the man at position number 2. He was then asked whether he was 

able to identify anyone else on the parade and he said "number 5". When asked whether he 

saw number 5 in court, Campbell indicated the first appellant. 

 

29. It was put to Campbell in cross-examination that he only identified two people at the 

identification parade, not three. Campbell said that he identified three men. It was put to him 

specifically that he did not identify the third appellant but Campbell disagreed. He agreed 

that he had identified the third appellant as 'Die' at the parade. He also agreed that Die was 



11 
 

someone he had known for eight years. Campbell was then asked at what position on the 

parade was the person he called Die standing. He said he was standing at position number 2. 

30. Campbell was cross-examined by the second appellant in person. He put to Campbell the 

discrepancy in his description of the assailant's height and his own height and that his 

evidence was a fabrication, which Campbell denied. 

 

31. In re-examination, Campbell maintained that the three men in court were standing at 

positions 10, 5 and 2 at the parade. 

Evidence of Marcian Scott  

32. Scott gave evidence on 17 January 2000. In his deposition Scott said that on 29 March 1999, 

the date of the incident, he was employed by the Royal Bahamas Police Force. He said that 

shortly after 12 am he and Ambrose went to Club Rock in West Bay Street to meet an 

informant. He was in plain clothes. On their arrival at Club Rock, a fight broke out between 

two groups of young men. They went to see what the problem was, but when they reached 

the balcony of the club, the fight was already over. He said that a young man came up to 

them and said something and he was advised to make a complaint at the police station. They 

went outside of the club. Whilst outside, the young man "tried to go back at the fellas he was 

fighting with". He was advised not to take matters into his own hands. By that time a second 

group of men were at the front door of the club. There were about 7 other people right 

outside the club at this time. Words were exchanged, and then shots were fired from the front 

door of the club. He said that he ducked and ran for cover behind a car, as did Ambrose. 

When he looked up, he said he saw the first and second appellants with guns in their hands, 

firing in the direction of himself and the other young men he had spoken to. The first 

appellant was wearing a bright yellow shirt. He said Ambrose and the two other men ran 

towards the road. The first appellant fired in the direction of Ambrose and the other men. 

 

33. Scott said that he then ran back to the club entrance, looked behind him and saw the second 

appellant hold Ambrose's left hand and fire a shot at him. He saw the first appellant run to 

where Ambrose was on the floor and that he also fired several shots at the officer. Both the 

appellants then ran off leaving the area. He went over to Ambrose and saw that he was shot. 

Shortly after, the police arrived. He said the second appellant came back to the scene, was 

pointed out by the crowd as one of the shooters and was arrested. 

 

34. Scott said that when the men shot Ambrose, he was about 20 feet away from them. He also 

said that there was lighting on in the club building and lights in the parking area. He said he 

knew the appellants because he had had dealings with them before. He was asked how long 

he had known the first appellant and he said that he knew him for a year from working at 

CID. Scott identified both the first and second appellants in court. 
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35. It was put to him in cross-examination that he could not have known the first appellant for 

about a year before the incident because the first appellant had been in prison for more than 

three years immediately prior to the incident. Scott said he had known him, heard about him, 

seen him. He may have known him longer. 

 

36. The second appellant represented himself at the Preliminary Inquiry. In cross-examination of 

Scott, he put to him that Scott and Ambrose had previously arrested him and they had had a 

dispute at the police station. Scott admitted that he had punched and slapped up the second 

appellant on this occasion to "put you in your place". It was put to Scott by the second 

appellant that Scott was giving evidence against him in order to get even. Scott denied this. 

 

37. The three appellants were committed for trial in the Supreme Court. 

First trial 

38. The first trial took place between 14 May and 18 June 2002 (Stubbs v AG SCCrApp. No. 

153 of 2013, 3 July 2013) before Allen J (as she was then). The appellants were convicted. A 

fourth defendant, Eric Newbold, was acquitted following a submission of 'no case to answer'. 

Evidence of John Campbell  

39. On 15 and 16 May 2002, Campbell gave evidence that at the identification parade in 1999, he 

had picked out three men who had shot Officer Ambrose. He said he saw the men he had 

identified at the parade in court and was permitted to identify all the appellants whilst they 

were in the dock. His statement, which only mentioned him having identified two people, 

was put to him in cross-examination. He maintained that he had identified all three appellants 

at the parade. He said that the person he had identified in the dock as the first appellant was 

wearing "tanish" colour clothing on the night of the incident. He said that the person he had 

identified in the dock as the second appellant was wearing camouflage pants with a vest and 

cap. He said that the person he had identified in the dock as the third appellant was wearing 

"dark clothes" on the night but he couldn't really pinpoint the colour, but they were "dark 

colours". 

Evidence of Marcian Scott 

40. Scott's evidence at this trial was admitted as evidence in the second and third trials. 

 

41. In his examination in chief, Scott said that he observed four men at the doorway of Club 

Rock holding firearms. Shots were fired in the direction of himself, Ambrose, and two other 

persons who were in his company at the time. Scott said he and Ambrose ducked behind a 

car. The other two men ran off in the direction of the road. Scott heard continuous fire and 

saw through the glass in the car doors that the men were still firing. He ran behind a second 

car parked parallel to the first and saw the men jump over the barricades in front of the club 
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and move in his direction. There were people all around. From behind the rear of the second 

car he saw the first appellant about 6ft away from him, firing shots in the direction of the 

road where the two men had run off. He ran back to the club door. He looked back and saw 

the second appellant grab Ambrose by the left arm. Ambrose struggled to pull away and the 

second appellant shot at him. Scott said that at that point he was 20-35 feet away from them. 

There was lighting at the club to the west, and to the parking area at the east, west and front. 

There were no obstructions between himself and Ambrose and the second appellant, whom 

he saw for about 30 to 35 seconds. Ambrose fell to the ground, got up again and stumbled. At 

this point, the first appellant pointed and fired at Ambrose. After the two appellants stopped 

firing, Scott said they stomped and kicked the deceased and then they ran off. Scott ran to 

where the deceased was lying on the ground. While he was there, the second appellant, who 

was standing over him, was pointed out to him as one of the shooters. He said the second 

appellant started to deny that it was him who shot the officer.  

 

42. Scott said he had seen the second appellant three or four times before in his capacity as a 

police officer and that the last time he saw him was about a week before the incident. He said 

that he knew the first appellant for about nine years. He saw him once or twice before that 

incident, and although he was not sure, the last time was for about 5 minutes about four 

months ago. He said that he came to know the first appellant in his capacity as a police 

officer. He was permitted to identify the first and second appellants whilst they were in the 

dock.  

 

43. Scott was cross-examined about the fact that he had said at the Preliminary Inquiry that he 

had known the first appellant for one year before the incident and seen him four months 

prior. Scott said the reason why he lied about how long he knew the first appellant was 

because of threats made to him and his family who he said lived in the same area as the first 

appellant. He also said he knew the appellant from Ridgeland Park area and from school, 

where he had seen him occasionally. 

 

44. The three appellants' convictions were subsequently overturned on appeal and a retrial 

ordered. 

Second trial 

45. The second trial took place between 5 and 27 February 2007 before Isaacs J (as he was then) 

but was abandoned before he had summed up the case. 

 

46. On 21 February 2007, Shandiola Colebrooke gave evidence on behalf of the third appellant. 

Her evidence was later read out to the jury in the third trial and a transcript of her evidence 

given to the jury. 

 



14 
 

47. She said that on 29 March 1999 she was at Club Rock when a fight broke out inside the club. 

She saw a man she knew as 'Eric' being involved in this fight. The police had escorted him 

and another man out of the building. She left the club. When she got outside, another fight 

had started on the pavement to left of the door. She said there was a man "getting ganged by 

a lot of fellas in black”. She said the man started to stagger, managed to get away and ran off. 

She identified that man in court as the third appellant. She did not know the third appellant, 

but had seen him occasionally when she visited Bozine Town. She was then heading towards 

her car when she saw Eric, who was to the left of the door of the club, pull out a black gun 

and start shooting. She said she heard three or four shots. Once he started shooting she ran to 

her car because she was afraid for her life and left the area. She did not know if the third 

appellant came back. 

 

48. Colebrook said that when she saw the third Appellant being beaten up outside there were 

lights from the building and in the parking lot. The fight did not last long because the third 

appellant was trying to get away. It felt like 20 minutes but was not as long as that. She 

estimated 10-15 minutes. There was lighting to the left hand side of the building so she could 

see Eric when he pulled out the gun. When Eric was shooting she was near her car which was 

about 75-150 feet away. 

 

49. Colebrooke went on to say that she saw Eric again the Wednesday after the incident, when he 

said that he "shot a cop". 

Third trial  

50. The third trial took place between 10 June and 25 July 2013 before Jones J (as he was then). 

Prosecution evidence  

John Campbell 

51. On 1 and 2 July 2013, Campbell gave oral evidence. He said that on 29 March 

1999 he was outside Club Rock when he saw two men run towards two officers, who were 

about 15 feet away from him. About 5 minutes after the first two men had come out, he saw 

four other men exit the club shooting. They fired in the direction of the officers 

and in the air. The two men and one of the officers ran 

away out of the exit gate to the road. The other officer ran towards a black truck 

25-30 feet away from him. One of the shooters, who 

wore a grey and white camouflage vest and a grey and white camouflage 

fisherman hat, ran after the officer near the truck, grabbed him from the back, 

threw him down and started to stomp on him. 

This was about 8 feet from the truck. He said that he 

could see the face of this man, who was tall, medium build, with a dark 
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complexion. After this man started to stomp the officer he shot him using a black 

gun. Two other men ran past him and joined in. They 

started stomping and then shot at the officer while he was on the ground. One 

of the men wore a tannish light-colour outfit. He had seen 

this man twice before at a bar when he was living in Yellow Elder for about 2 to 

3 minutes each time and from a distance of 25-30 feet. He said he had not seen 

him for a while before the incident. The other man 

who joined in wore a red shirt and black jeans. One man had a black gun and 

the other a chrome gun. The three men put the guns 

in their waist and exited the western gate heading to the Cocktails & Dreams 

area. The entire incident took about 5 minutes. 

Campbell said nothing obstructed his view of the men and there was lighting 

from the club and in the driveway. 

 

52. Campbell said that afterwards lots of other police officers arrived. The man in 

the camouflage jacket and vest and the fisherman hat came back and stood 

amongst the crowd around the officer on the ground. Campbell said he told the 

officers that this man was one of the men who shot the officer. Officers took hold 

of this man, who said, "It wasn't me". 

 

53. On 30 March 1999, Campbell said he attended an identification parade. He was 

told by the police that "these are them here". He was taken to a room where he said that he 

identified three men. He said the man standing at position number 10 was the 

man who had been wearing the camouflage vest and the camouflage fisherman 

hat. He was permitted to identify him in court as the second appellant. He said 

the man standing at position number 5 was the man who had been wearing the 

tannish outfit. He was permitted to identify him in court as the first appellant. 

The person who was wearing the red shirt and the black jeans was standing at 

position number 2. He was permitted to identify him in court as the third 

appellant.  

 

54. Campbell was cross-examined by counsel for each of the appellants on his 

statement of 29 March 1999 and 30 March 1999 and his earlier oral evidence. 

It was put to him that he only identified one person at the identification parade, 

and that his statement said that he had identified only two individuals, one at 

position 1 and the other at position 2, whom he said was 'Die' from Ridgeland 

Park (spelt 'Dye' in his 30 March 1999 statement). Campbell maintained he had 

identified three individuals. He admitted that he called the third appellant 'Die' 

at the Preliminary Inquiry, but said that he called the first and third 

appellants by each other's names deliberately to avoid giving evidence. He also admitted that 
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his statement said that he saw three, not four, individuals exit the door of the club shooting, 

but said this was before he saw four men shooting. 

 

55. Campbell was cross-examined on the fact he had had eye surgery, but said that 

this was months before the incident and he had no eyesight problems at that 

time. He later agreed in cross-examination that he had had further eye surgery in November 

1999 whilst in prison, that he still had a cataract in his left eye, and had had 

cataracts all his life. 

 

Inspector McKenzie 

 

56. Inspector McKenzie was the police officer who conducted the identification 

parade which Campbell attended. He said that Campbell had picked out one 

person, the person who had stood at position 10 (the second appellant), and no 

one else. 

 

57. Inspector McKenzie agreed in cross-examination by counsel for the third 

appellant that three potential eyewitnesses besides Campbell had attended the 

identification parade and that none of them had picked out the third appellant. 

Marcian Scott 

58. Scott's deposition from the Preliminary Inquiry and his evidence from the first 

trial in 2002 were admitted as evidence in the third trial pursuant to sections 168 

of the Criminal Procedure Code (in the case of the deposition) and section 66 of 

the Evidence Act (in the case of the oral testimony). Assistant Police 

Commissioner Stephen Seymour, who was the prosecutor at the Preliminary 

Inquiry, read out Scott's deposition and Judith 

Clark, the court reporter before Allen J on 16 and 21 May 2002, read out the 

transcript. 

Police Officers Ryan and Duncombe 

59. Ryan and Duncombe said they were on surveillance duty at the Cocktails and 

Dreams nightclub on West Bay Street sometime after 1 am. They heard shots 

and saw people running from where Club Rock was located across the parking 

lot towards Cocktails and Dreams. Both said they saw a man come into the 

parking lot holding what appeared to be a black gun. They observed this from 

about 20 feet away and there was lighting in the parking lot and from the 

Cocktails and Dreams club. The said that they saw the man's 

face for about 2-5 minutes from a number of angles. The officers said that this man was the 

first appellant. Ryan said that he had seen the first appellant multiple times over the 
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past 10-year period. Duncombe said he had seen the first appellant multiple times over the 

past four or five years. 

 

60. The officers alleged that the first appellant then slid the firearm under a reddish 

Honda vehicle, stood up, looked around, crossed the road and jumped into a 

tinted white Mustang, which drove off. The officers made their way to the Honda 

vehicle and Duncombe found under it a black .45 Llama pistol with the serial 

number erased. The firearm was dusted for fingerprints. 

The first appellant's fingerprints were not found on the gun. 

 

61. Afterwards, the officers went to the yard outside Club Rock. There they saw 

what appeared to be a lifeless body on the ground that was surrounded by a 

group of persons. They recognized the body to be that of Officer Ambrose. The 

second appellant was in the group and the officers heard 

others in the group shout that the second appellant was one of the men who 

shot the policeman. Duncombe said that the second appellant did 

not say anything in reply. 

 

62. Both officers were cross-examined on the basis that they had had previous 

dealings with the first appellant in which charges had been dismissed and 

therefore they had a motive to lie about the first appellant's involvement in the 

offence, which both denied. It was also put to the officers that in 1999 they 

worked in the Firearms Unit and it was accepted that both had access to firearms. 

 

63. Both officers agreed that they had arrested a second suspect that night, 

Jermaine Poitier. Poitier had been pointed out to them by Lenardo Murphy. 

Duncombe said that Poitier was wearing a red shirt and black jeans. 

Officer Burrows and Inspector Robinson 

64. Sometime after 1 am Burrows and Robinson were on patrol in a van along Bay 

Street just past Club Rock when they heard rapid gunfire. The officers got out of their vehicle 

and ran back towards the club. They said they saw a man running 

from the exit gate into an alley. There was lighting from lamp poles on the street 

and the man was about 20-30 feet away when they first 

saw him. Burrows said he saw the man trying to put a silver handgun in his waist but that 

he could not get it in. Robinson did not see this. The officers recognised the man as the third 

appellant. 

 

65. Both officers pursued the third Appellant into the alley. Robinson was in front 

and Burrows 5 feet behind. There was lighting from the 
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business premises in the alley. Burrows shouted, "Police stop!" The third 

appellant was alleged to have turned and pointed the gun in the officers' 

direction, but did not fire. Both officers pulled out their service revolvers and fired 

shots at the third appellant. The alley led to Virginia Street where there was a building under 

construction. Robinson said the third appellant put the firearm in a pile of sand. 

 

66. The third appellant was said to have put his hands up and said that it was not 

him, and that some men were trying to kill him. Burrows searched the sand for a gun but did 

not find anything. Knowles, who had arrived seconds later also 

searched the sand. He pulled out a silver Desert Eagle .357 magnum handgun. Robinson said 

they showed it to the third appellant. Burrows said the third appellant was not shown the gun. 

As they were searching, another man known as 'Twin' (Eric Newbold) came up 

and said, "Officer release him, it ain't him". Robinson asked the man 'Twin' to 

come to him, but he ran off instead. 

 

67. Robinson said he and Officer Knowles then took the third appellant to Central 

Police Station. 

 

68. In cross-examination, it was put to both officers that they had fabricated the 

evidence that the third appellant was in possession of a firearm in order to justify 

the use of their service revolvers. Both officers denied it. 

 

69. Burrows admitted that he had not mentioned in his report that he saw the third 

appellant attempting to put a gun in his waist. Robinson admitted that he had probably not 

mentioned in his report that the third Appellant was shown the firearm by Knowles. It was 

further put to Robinson that he did not take the third appellant to the police 

station, but that this was done by other officers. Robinson denied it. He said he handed the 

third appellant over to the duty officer at Central Police Station and that he would have told 

the duty officer why they were there. He said that he could not remember to whom he spoke 

on this occasion or if they were male or female and no paperwork was filled out in 

his presence. He did not see if Knowles showed the gun to the duty officer,  

although he was in the vicinity. Robinson and Knowles left separately and met at CID and 

Robinson said it was there that he put his initials on the gun. The gun was not tested for 

fingerprints. 

 

70. Knowles did not give evidence because he was no longer alive. 

Inspector Moss 

71. Inspector Moss interviewed all three appellants. 

 



19 
 

72. In respect of the third appellant, Moss said that he requested to have his lawyer present but 

was not able to provide his lawyer's surname. He made attempts to find out his lawyer's 

details by telephoning his girlfriend. Contact could not be made with the third appellant's 

girlfriend and the interview was stopped. The third appellant's sister, Altaneese Evans, then 

attended the police station and the interview was continued in her presence. During the 

course of the interview, the third appellant indicated that he did not wish to answer any 

further questions without his lawyer being present. The interview was then terminated. 

 

73. In cross-examination Moss said that he was aware that burgundy jeans and a white striped 

shirt were taken from the Third Appellant after he was arrested to be tested for gunshot 

residue. 

 

Sergeant Phyllis Smith 

 

74. Smith said that one of her duties was to collect the exhibits in the case. She gave evidence 

about the items of clothing that had been seized from the appellants after they were arrested, 

which she handed to Inspector Higgs for gunshot residue testing. She said that she had 

received the following items: a Fila jacket, blue denim trousers; a striped shirt, a pair of 

burgundy denim trousers, a red shirt, a pair of tennis [shoes], a pair of black denim trousers, a 

pair of black tennis [shoes], multicolour trousers and a multicolour shirt. She could not say 

whether the multi-coloured items were a camouflage pattern or not because she didn't open 

the sealed bag that they were in. 

 

Inspector Terence Higgs 

 

75. Higgs was not called to give evidence at any of the trials. A report made by him was 

admitted into evidence under section 120 of the Criminal Procedure Code (CPC), which 

permits certain reports to be admitted into evidence unless the judge considers it to be in the 

interests of justice to hear live evidence from the maker. In Higgs' opinion both the black 

Llama pistol and the silver Desert Eagle handgun matched bullet casings found at the scene 

of the incident. 

 

Defence evidence  

 

First and Second Appellants 

 

76. The first appellant and second appellant did not give evidence or call witnesses, but relied 

upon their statements to the police of 29 March 1999. 

 

77. The first appellant had said that he had been present at the club, but did not take part in the 

shooting, nor had a gun. 

 

78. The second appellant had said that he had been involved in a fight inside the club but that he 

was not involved in the shooting outside the club. He denied that he had possessed a gun. 
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Third Appellant 

 

79. The third appellant relied upon his statement given to the police on 29 March 1999 in which 

he said he was at the club that evening and that he was not part of a fight inside the club. 

However, when he got outside some of those who had been involved thought he was part of 

the rival group. They started beating him. 

 

80. The third appellant called three witnesses: Inspector McClure, Helen Farmer and Shandiola 

Colebrooke. 

 

Inspector McClure 

 

81. McClure was the officer (then corporal) who made up the detention record for the third 

appellant when he was brought into Central Police Station. She had recorded that Ryan had 

arrested the third appellant and Rolle and Dames had brought him into the police station. She 

had noted that he had been arrested for possession of an unlicensed firearm, ammunition, and 

attempted murder. She said that if a weapon had been brought in with a suspect she would 

normally note the type of weapon on the detention record, although the weapon would 

remain with the arresting officer. In this case there was no note made of any weapon on the 

detention record. 

 

Shandiola Colebrooke 

 

82. The evidence from the 2007 trial of Colebrooke was admitted pursuant to section 66 of the 

Evidence Act because she could no longer be traced. The jury was also given a transcript of 

Colebrooke's oral evidence for the remaining duration of the trial.  

 

Helen Farmer 

 

83. Helen Farmer was the court reporter on 21 February 2007 before Isaacs J in the second trial 

when Colebrooke gave oral evidence. Farmer read out for the jury Colebrooke's testimony. 

 

Rulings made by trial judge 

 

84. The trial judge made a number of rulings during the trial, which included the following: 

 

(i) Counsel for the first appellant argued that section 66 of the 

Evidence Act had no relevance to depositions or transcripts being 

read at trial or, if it did, that section and section 168 of the 

Criminal Procedure Code (which applies to depositions) would be 

contrary to Article 20(2)(e) of the Constitution, which gives a party 

the right to examine witnesses. The judge ruled that the 

presumption of constitutionality had not been displaced. Further, 

the judge ruled that there were adequate provisions in section 66 of 
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the Evidence Act and section 168 of the Criminal Procedure Code 

to protect the appellants and ensure a fair trial. 

 

(ii) The judge conducted a voir dire in respect of the admissibility 

of Scott's deposition and his testimony in 2002. He ruled both were 

admissible and declined to exercise his discretion under section 

178(1) of the Evidence Act to exclude them. 

 

(iii) Counsel for the first and third appellants objected to Campbell 

making dock identifications of the first and third appellants on the 

basis that there had been no pre-trial identification of them. The 

trial judge permitted these dock identifications. 

 

(iv) Counsel for all appellants made submissions of no case to 

answer which the judge rejected. 

 

Summing up  

 

85. During the third trial, the trial judge began his summing up to the jury on 25 July 2013 at 

11:16 am. At 2:11 pm, the jury retired for their deliberations. After submissions by counsel, 

the trial judge called back the jury at 4:24 pm to give further directions on certain issues that 

had been raised by counsel. The jury resumed deliberations at 4:31 pm and they delivered a 

verdict at 7:40pm that evening. 

 

86. The judge summarized the prosecution’s case as follows: 

 

“Madam Foreman and members, credibility of the witnesses 

and the evidence is a very live issue in this case. The 

prosecution in this case in large measure depends on the 

credibility of their witnesses. The prosecution called Constable 

Gareth Ryan, who testified that after hearing gunshots coming 

from Club Rock he saw the accused Stephen Stubbs whom he 

said that he knew before come from Club Rock with a black 

firearm in his hand and slid it underneath a red Honda vehicle. 

He said that Stubbs then crossed the street where he jumped 

into a white Mustang vehicle and headed west along Bay 

Street. He said that he retrieved the firearm from under the 

red Honda vehicle. He also said that he saw a group of men 

standing around a lifeless body which he recognized to be the 

deceased Jimmy Ambrose. He was given information as a 

result of which he arrested a person whom he knew to be the 

accused Andrew Davis. Constable Antoine Duncombe also 

gave evidence of hearing what sounded like gunshots coming 

from Club Rock and seeing the accused Stephen Stubbs with a 

dark- coloured handgun in his hand placing it under the front 
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section of a red Honda vehicle. He also said that he went to the 

Club Rock disco and saw a group of men standing around a 

man lying on the ground whom he identified as the deceased 

Jimmy Ambrose. The accused Andrew Davis was five feet 

away from him and he heard some say he was one of the 

fellows that shot the officer. He did not hear Andrew Davis say 

anything in reply to that statement. His evidence is that he 

knew the accused Stephen Stubbs and Andrew Davis before 

that night. The Deposition of Marcian Scott given at the 

preliminary inquiry on February 16, 2000, was read into 

evidence and also the transcript of his evidence at a previous 

trial given on May 21, 2002. I will give you directions later on 

how to assess the evidence of this witness whose evidence was 

read and who was not here to be cross-examined in your 

presence. Marcian Scott said that he went to the Club Rock at 

about 12:10 a.m. on Sunday March 28, 1999, and a fight took 

place in the club. Words were exchanged and shots were heard 

coming from the front door. He said that he saw the accused 

Andrew Davis and Stephen Die Stubbs firing. He said that the 

deceased Jimmy Ambrose ran towards the road, and he saw 

the accused Andrew Yogi Davis holding the deceased man's 

hand and fired a shot at him. He also saw the accused Stephen 

Die Stubbs fire several shots pointing in the direction of the 

deceased Jimmy Ambrose. Both men then ran leaving the area. 

He said that Andrew Davis came back to the scene, was 

pointed out and arrested. He said that he knew Stephen Stubbs 

for one year at the preliminary enquiry, but at the trial says 

now that he knew him for nine years. When pressed for an 

explanation as to why he was not truthful to the magistrates at 

the enquiry he said, "There is a reason why I didn't say I knew 

him for nine years, being that there was threats on my family 

who lived in the same area as the accused. That's why I never 

said that he knew him for nine years. Another witness, John 

Campbell, gave evidence that he went to Club Rock on March 

29, 1999, and while there he saw two men run out of the club 

towards two police officers who were in plainclothes. 

Approximately five minutes later he saw four men exit the club 

shooting in the direction of the men who were talking to the 

plainclothes officers. When that occurred, the two men and one 

of the officers ran to the western gate in the direction of the 

Fish Fry and the other officer ran to a black truck parked 

under a light on a lawn by an old building. He saw when one of 

the men run after one of the officers, grab him, throw him to 

the ground and stomp him. Two other men then went to the 

officer on the lying on the ground and started stomping him.  

He said that three of the men then pulled out guns and shot at 
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the officer while he was on the ground. One had a black gun 

and the other had a chrome gun. One of the men who had on a 

camouflage jacket, a vest and a fisherman's hat came back and 

stood amongst the persons that were gathered around the 

officer on the ground. He said that he spoke to the police 

officer and the police held on to the man. The man told the 

police, "it wasn't me." This witness John Campbell, then went 

to an identification parade and pointed out the man with the  

camouflage jacket as number 10, who is the accused Andrew 

Davis. He said that he also picked out a man who on March 29, 

1999, had on a tannish outfit and who was one of the men that 

shot the officer, at position number 5. He said that he had seen 

this man before in the area of Yellow Elder at a bar on about 

two occasions. He pointed to the accused Stephen Stubbs as  

being that man. He said that he also identified a man who was 

wearing the red shirt and black pants at position number 2. He 

was one of the men that he saw stomping and shooting at the 

officer. That man is the accused Clinton Evans. You may be 

satisfied that John Campbell previously made a statement 

which conflicted with his evidence in this trial. You may take 

into account the fact that he made such a statement when you 

consider whether he is believable as a witness. However, the 

contents of the statement are not part of the evidence in this 

trial, except for those parts of it which he has told you are true. 

Some of the evidence of John Campbell was contradicted by 

Detective Inspector Rodney McKenzie. He was a Detective 

Inspector at the CID on March 30, 1999. He was also the 

officer in charge of the identification parade held at the Traffic 

Police Station at Chesapeake Road at 2:40 p.m. on March 30, 

1999.  His evidence was that the three suspects Stephen Stubbs, 

Andrew Davis and Clinton Evans, were put on an 

identification parade. A witness John Campbell attended on 

the parade and picked out the person at number 10 as one of 

the persons that he saw shoot the officer Jimmy Ambrose on 

May 29, 1999. The person at number 10 was the only person 

pointed out on the parade. Normally, a witness will be asked 

questions as to his or her means of knowledge, opportunity for 

observation and reasons for recollection and belief about 

matters that he or she has come forward to testify about. A 

cross examiner will therefore try to elicit from the witness 

evidence supporting his party's version of the facts in issue. He 

will also try to weaken or cast doubt upon the accuracy of the 

evidence given by the witness in chief and in appropriate 

circumstances try to impeach the witness's credibility. Madam 

Foreman and members of the jury, the object or purpose for 

cross-examination as to the credit of a witness is to show that 
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he or she might not be believed on oath. The witness's 

credibility depends then upon: One, his knowledge of the facts 

to which he or she testifies. Two, his or her disinterestedness. 

Three, his or her integrity. Four, his or her veracity, and five, 

his or her being bound to speak the truth on his or her oath. As 

judges of the facts, you will have to find whether or not there 

are contradictions or inconsistencies, and if there are, whether 

they have weakened the case for the prosecution so as to cast 

doubt. If this occurs, then the accused men ought to be 

acquitted of the charge. An inconsistency occurs when a 

witness gives different evidence concerning the same facts or 

circumstances. A contradiction occurs when two witnesses each 

gives different evidence concerning the same facts or 

circumstances. You will therefore have to decide if you so find 

that there are such contradictions or inconsistencies, whether 

they go to the root of the case, or whether they are of no 

serious moment and have no serious effect on the credibility of 

the witness. I must tell you that the contradiction between the 

evidence of John Campbell and Detective Inspector Rodney 

McKenzie is fundamental. Both accounts cannot be true and 

are not reconcilable. It is a matter for you the jury. Madam 

Foreman and members, one of the rules which you will bear in 

mind throughout the case is this: The prosecution has a duty to 

prove the case against each of the accused men to your 

satisfaction, so that you can feel sure of their guilt. You must 

consider each count separately and the case against and for 

each defendant separately on each count. The evidence is 

different, and therefore your verdicts need not be the same.  

Now, let me deal with the ingredients of the offence of murder 

for which the accused men have been charged. Now, Section 

291 of the Penal Code tells us that: "Whoever intentionally 

causes the death of another person by unlawful harm is guilty 

of murder, unless the crime is reduced to manslaughter by 

reason of extreme provocation, or other matter of partial 

excuse." Section 23 of the Penal Code provides that “harm” 

means any bodily hurt, disease or disorder, whether 

permanent or temporary and Section 24 says that harm is 

unlawful which is intentionally or negligently caused without 

any of the justifications mentioned in the Code. So then, 

murder, in law, is the unprovoked killing of a human being by 

another, without lawful justification or excuse with the 

intention of killing. Section 12(c) of the Penal Code provides 

that, "If a person does an act of such a kind or in such a 

manner as that, if he used reasonable caution and observation, 

it would appear to him that the act would probably cause or 

contribute to cause an event, or that there would be great risk 
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of the act causing or contributing to cause an event, he shall be 

presumed to have intended to cause that event, until it is shown 

that he believed that the act would probably not cause or 

contribute to cause the event. So then, to amount to murder, 

the killing must be firstly, the result of a deliberate or 

voluntary act, that is to say, it must not be by accident; an 

accidental killing is no offence at all. Secondly, the killing must 

be intentional; that is, the act which results in death must have 

been done or committed with the intention to kill. But, a 

deliberate and intentional killing done as a result of legal 

provocation is not murder but manslaughter; and a deliberate 

and intentional killing done in lawful self defence is no offence 

at all. In this case, the prosecution must prove, firstly, that 

Corporal Jimmy Ambrose is dead and he died through some 

unlawful harm. The first witness Sergeant Keith Rolle said that 

on March 30, 1999, he visited the Rand Morgue. While there, 

he saw and spoke to Dr. Pradeep Kumar, who gave him 

additional information and pointed out a body to him. He said 

that he recognized the deceased to be Officer Jimmy Ambrose 

whom he knew before. He had postmortem number 86 for 

1999. You will also recall the evidence from the pathologist Dr. 

Pradeep Kumar who gave evidence via video link from India. 

He said that he prepared and signed a postmortem report 

which was entered as Exhibit SS-7. He said that he performed 

a postmortem on the body of Jimmy Ambrose on April 1, 1999. 

 Now we know that postmortems are performed on dead 

people. The postmortem report which is an exhibit in this case. 

Exhibit SS-7 listed the cause of death on page one under 

anatomical diagnosis. It says (A), hypovolemia, polytrauma, 

secondary to, (B), firearm injuries. There is also the evidence 

of Dr. Duane Sands of unlawful harm. He said that the most 

critical injury to the deceased was the injury to the artery 

going to his right leg because he was what he called 

exsanguinating or bleeding to death from that injury. From the 

evidence the deceased Jimmy Ambrose was shot on March 29, 

1999. He died later that day. So you can say that Jimmy 

Ambrose is dead; it was within a year and a day of being shot; 

and it was as a result of some harm. Secondly, the prosecution 

must satisfy you that it was these accused men Stephen Stubbs, 

Andrew Davis and Clinton Evans, who killed the deceased 

Jimmy Ambrose. To this end the prosecution relies on the 

visual identification evidence of Marcian Scott and John  

Campbell. They also rely on the statements in the record of 

interview by the three accused Stephen Stubbs, Andrew Davis 

and Clinton Evans. All three men put themselves in proximity 

to the incident that night, but deny that any of them shot and 
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killed Corporal Jimmy Ambrose. The prosecution also rely on 

the objective scientific evidence from the firearms examiner 

Terrence Higgs who prepared a forensic report which was put 

in evidence and commented on by Inspector Earl Thompson. 

Marcian Scott said that he saw the accused Andrew Davis 

struggling with the deceased Jimmy Ambrose and shooting 

him. He also said that a second accused who he identified as 

Stephen Stubbs went to where the deceased was and pointed a 

firearm at the deceased and fired. I will review this evidence 

later. The other eyewitness John Campbell said that he saw 

four men run out of Club Rock shooting at other persons. One 

of them ran to where the deceased Jimmy Ambrose was lick 

him down, and stomp him. The man then grabbed a gun and 

started shooting at the deceased. He said that two other men 

ran past him, joined in with the other man and the three of 

them started stomping and shooting at the deceased Jimmy 

Ambrose who was on the ground. All three of the men had 

guns. Thirdly, the prosecution must satisfy you that the 

accused men killed the deceased by a voluntary and deliberate 

act; that is, not by accident. Again the evidence of the 

eyewitnesses Marcian Scott and John Campbell is capable of 

satisfying you that what was done was not accidental. The 

witness John Campbell said, "They went and joined and was 

beating the officer and they pull out the gun. Each one of them 

shooting at the officer while. "Q. How many had the gun? "A. 

Three of them. One had a black gun and the next one had a 

chrome gun. Marcian Scott also said, "I ran back to the club 

door and before entering, I looked back for Ambrose who I 

saw was coming from the fence which was close to the road. 

While he was coming I saw one of the accused grab him by his 

left arm and as he struggled to pull away, the accused fired at 

him." I will review all this evidence later. Fourthly, you must 

be satisfied that whoever killed the deceased intended to kill 

him. You must be satisfied so that you feel sure that when the 

person or persons did the act, they intended to kill the deceased 

Jimmy Ambrose. This intention which I have mentioned has to 

be proved like any other fact. But of course, intention is not 

capable of positive proof. The only practical way of proving a 

person's intention is by inferring it from his words or conduct 

or from both. You cannot cut open a person's head to see what 

he intended to do; it is never written there. In the absence of 

evidence to the contrary, you are entitled to regard the accused 

men as reasonable men, that is to say, as ordinary, responsible 

persons capable of reasoning. In order to discover their 

intention, therefore, in the absence of an expressed intention, 

you look at what each man did and ask, whether as ordinary,  
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responsible persons, as reasonable men, they must have  

known that death or really serious bodily injury likely to cause 

death would result from their actions. If you find that each 

man must have so known, then, you may infer that he intended 

the result and this would be satisfactory proof of the intention 

required to establish the charge of murder for each accused. It 

is the actual intention of the accused men that you are trying to 

discover, so you have to take into account any evidence given 

by them explaining their actions and stating what was their 

intention, or perhaps their absence of intention, and then on 

the totality of the evidence in the case you come to your 

decision whether the required intention has been proved.  The 

relevant evidence of the eyewitness Marcian Scott as follows: 

"When I saw them coming, I hid by a car. Ambrose and the 

two other men, ran towards the road. At this time I saw Die 

close to me. He was firing in the direction of Ambrose, so I hid 

on the other side of the car and ran to the club to use the phone 

to contact Police Control Room. Before reaching inside the 

club, I looked back. I saw Yogi holding Jimmy's left hand. 

"Question: Who is Jimmy? "Answer: Jimmy Ambrose, Officer 

Ambrose. I saw him holding Jimmy's left hand and he fired a 

shot at him. I then saw Die ran in the area where Officer 

Ambrose was on the floor. He fired several shots pointing in 

the direction of Officer Jimmy Ambrose. They then left." The 

other witness, John Campbell, said that he saw one man throw 

the deceased to the ground and start to stomp him, he then 

grabbed a gun. Two other men ran up to where the officer was 

on the ground and they started stomping and shooting at the 

deceased whilst he was on the ground. These men he said was 

the three accused. The prosecution in this case is asking you to 

draw the inference that the accused men as ordinary 

responsible persons, as reasonable men, must have known that 

death or really serious bodily injury likely to cause death 

would result from their actions of using a firearm in the way 

that the prosecution says that they did. Let me now deal with 

the ingredients of the second count, that of Attempted Murder 

for which the accused men have also been charged. An attempt 

to commit a crime is itself a crime. Section 292 of the Penal 

Code tells us that, "Whoever attempts to commit murder shall 

be liable to imprisonment." What we have here is an allegation 

of an attempt to commit murder. So then, you have to be 

satisfied that all the elements for the charge of murder are 

present, short of the actual person being killed in the offence 

alleged by the prosecution in this case. The definition of 

murder set out in Section 290 of the Penal Code says, 

"Whoever intentionally causes the death of another person by 
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unlawful harm is guilty of murder, unless the crime is reduced 

to manslaughter by reason of extreme provocation, or other  

matter of partial excuse." As I have indicated the allegation 

here is not that Marcian Scott died, but that there was an 

attempt to kill him. Section 83(2) of the Penal Code provides 

that, "Whoever attempts to commit an offence, shall, if the 

offence is frustrated by reason only of accident or of 

circumstances or events independent of his will, be deemed 

guilty of an attempt." For example, if a person points a gun at 

another person believing it to be loaded, and meaning to  

immediately discharge it at the other person, the person 

pointing the gun at the other is guilty of an attempt, although 

the gun is not, in fact, loaded. So then, in this case, before the 

accused can be convicted of this offence of attempted murder, 

it  must be proved that they had the intention to commit the 

full offence of murder, and that in order to carry out that 

intention, they did an act or acts which are steps towards the 

commission of the specific crime of murder. These acts are 

directly or immediately and not merely remotely connected 

with the commission of the offence of murder and the doing of 

which, cannot be reasonably regarded as having any other 

purpose than the commission of the specific crime of murder. 

All the above must coexist. Intention alone is not sufficient. It is 

no offence merely to intend to commit a crime. Doing of the 

acts alone without intention is not sufficient. Furthermore, acts 

done must be something more than mere preparation for the 

commission of the offence. As I said, you have to be satisfied 

that all the elements of murder which I have given you before 

are present except for the death of the person, in this case 

Marcian Scott. First, the prosecution must satisfy you that 

harm was directed against some person, in this case, Marcian 

Scott by these accused men who shot at him with firearms. To 

this end the prosecution relies on the evidence of Marcian Scott 

himself that he observed four men who were standing at the 

front door firing firearms. "Q. Do you know where they were 

firing those firearms? "A. They were firing the firearms in the  

direction of myself and the other three people who were in my 

company. After the continuous fire, I ducked behind the car, 

the first car that was parked parallel, along with Ambrose. I 

looked through the window and saw the men proceeding in our 

direction, continually firing the shots." They also rely on the 

evidence of John Campbell who said that he saw two 

gentlemen run out of the club and was talking to the officers, a 

short time after that, he saw four men exit the club shooting in 

the direction of where the guys was talking to the officers, I 

will review this evidence in detail later. In the meanwhile, 
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please remember that if a person does not change his mind and 

he carries out a course of conduct which could have a 

particular result to commit an offence but the offence does not 

actually occur, the person can be found guilty of an attempt to 

commit that offence. Second, the prosecution must prove that 

the harm had no legal justification, that is the harm was not 

done as a result of legal provocation or self-defence. From the 

evidence of the two witnesses there is no suggestion that the 

persons were acting with any justification at all. Thirdly, you 

must be satisfied that the act by which the harm was directed 

was intentional. You must be satisfied so that you feel sure that 

when the accused men did the act of shooting at Marcian Scott 

with the firearms they intended to murder him. This intention 

which I have mentioned has to be proved like any other fact. 

But of course, intention is not capable of positive proof. The 

only practical way of proving a person's intention is by 

inferring it from his words or conduct or from both. You 

cannot cut open a person's head to see what he intended to do; 

it is never written there. In the absence of evidence to the 

contrary, you are entitled to regard the accused persons as 

reasonable men, that is to say, as ordinary, responsible persons 

capable of reasoning. In order to discover his intention, 

therefore, you look at what the accused men did and said and 

ask, whether as ordinary, responsible persons, as reasonable 

men, they must have known that death would result from their 

actions. If you find that he must have so known, then, you may 

infer that he intended the result and this would be satisfactory 

proof of the intention required to establish the charge of 

attempted murder. As I said before, it is the actual intention of 

the accused men that you are trying to discover, so you have to 

take into account any evidence given by them explaining their 

actions and stating what was their intention, or perhaps his 

absence of intention, and then on the totality of the evidence in 

the case you come to your decision whether the required 

intention has been proved. The prosecution in this case is 

asking you to accept the evidence of Marcian Scott and John 

Campbell and draw the inference that each of the accused men 

as ordinary responsible persons, as reasonable men, must have 

known that death would result from their actions of using 

firearms in the way that the prosecution says that they did. If, 

in all the circumstances, you are satisfied that death was likely 

from the actions of the accused in shooting at Marcian Scott 

but was frustrated only by reason of accident or of 

circumstances or events independent of their will, if you are 

satisfied that the  act of shooting at Marcian Scott was done 

with the intent to cause death, if you are satisfied that it was 
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unlawful, not done in lawful self-defence and it was without 

provocation, then you may find in those circumstances if you 

believe the witnesses for the prosecution, that the accused men 

are guilty of the offence of attempted murder as charged on 

this indictment. Now let me deal with the ingredients of the  

offence of possession of a firearm with intent to put another in 

fear for which the accused Clinton Evans has been charged 

with on two counts. The accused is charged under Section 34 of 

the Firearms Act which provides as follows: One, any person 

who has with him a firearm or imitation firearm with intent to 

put any other person in fear, shall be guilty of an offence. A 

charge under this section requires proof of two elements: One, 

possession of a firearm in the Bahamas and two, at the time of 

possession of the firearm an intent to put another person in 

fear. First, the prosecution must prove that the item is a 

firearm within the Firearms Act. Firearm is defined as any 

barrelled weapon of any description capable of inflicting injury 

from which any shot, bullet or other missile can be discharged. 

Now, the prosecution has exhibited a firearm which they say 

was recovered from the sand where the accused Clinton Evans 

placed it. This was a chrome handgun. Inspector Calvin 

Robinson identified it by the serial number 19724 and also by 

his initials and number Second, the prosecution must prove 

possession. In the ordinary use of the word "possession", one 

has in one's possession, whatever is, to one's own knowledge, 

physically in one's custody or under one's physical control. In 

this case, Inspector Calvin Robinson gave evidence that he 

engaged Clinton Evans in a chase along an alley. He said that 

the accused man was running with a firearm in his hand. You 

may say that that is sufficient to prove that he had it in his 

possession, custody and control. Subsection 34(2) provides 

that, "In any proceeding for an offence under this section 

proof that the accused person had a firearm or imitation 

firearm with him and that he intended to put another person in 

fear shall be evidence that he intended to have it with him 

while so doing. Section 12 of the Penal Code outlines what 

constitutes intention, and that is whether an individual intends 

the consequences of his actions. Section 12(3) states 

particularly, if a person does an act of such a kind or in such a 

manner as that if he used reasonable caution or observation it 

would appear to him that the act would probably cause or 

contribute to cause causing or contributing to cause an event, 

he shall be presumed be to have intended to cause that event 

until it is shown that he believed that the act would probably 

not cause or contribute to cause the event. Both Sergeant 

Frank Burrows and Inspector Calvin Robinson said that the 
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accused Clinton Evans pointed the firearm in their direction 

and they were in fear for their lives. Inspector Calvin Robinson 

and Sergeant Burrows both discharged their firearms. So then, 

to establish intention, the prosecution are required to prove 

that the person possessed the firearm with the intention to put 

another in fear. This if you accept that evidence as true is 

sufficient evidence to establish an intention in the accused to 

cause fear to Inspector Calvin Robinson and Sergeant Frank 

Burrows. Inspector Calvin Robinson said that he saw the 

accused man Clinton Evans stick the firearm into the sand. 

The accused then approached the officer and said, "Officer it 

ain't me. Some fellas trying to kill me." The prosecution asks 

that you draw an inference that what was seen in the hand of 

the accused is the same firearm that was found in the sand and 

is the same firearm produced at this trial. Remember now, do 

not speculate or guess. There must be evidence to draw the 

inference from. The evidence is that Constable Knowles and  

Robinson went to Central Station and then left there and went 

with the firearm to CID where it was initialled and placed into 

a bag for safekeeping. The serial number of the firearm is 

19724, and this was identified by the Officer Robinson on the 

scene. This is the same firearm that was tested by Terrence 

Higgs and confirmed to be a barrelled weapon capable of 

discharging .357 bullets.” 

 

87. He continued: 

 

“Now, the prosecution submits that the case is proved by the 

eyewitnesses evidence, the objective scientific evidence from 

the forensic examiner, and the record of interviews given to 

Detective Inspector Moss. They say the witnesses are truthful 

and have no reason to lie on the accused men. They also say 

that the witnesses made a correct and reliable identification of 

the accused men. This eyewitness testimony is supported by the 

objective evidence as well as the statements given by the 

accused. They say that this evidence taken together and in the 

round, proves the guilt of each and all of the accused men.” 

 

88. The judge then directed the jury with respect to the identification evidence as follows: 

 

“The issue which I come to at this point is visual identification. 

In this case, although all three accused men in their record of 

interview agreed that they were present at Club Rock when a 

fight took place and were in proximity to the shooting of 

Jimmy Ambrose on March 29, 1999, they all denied taking 

part in it and in the circumstances a mistaken identification 
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was clearly possible. Where the prosecution's case rests wholly 

or substantially on evidence of visual identification, then you 

the jury must be careful how you assess that evidence, because 

it is possible that a person who says I saw so-and-so, a perfectly 

honest witness can make a mistake. A mistake is no less a 

mistake because the person is an honest person. An apparently 

convincing witness can be mistaken. So can a number of 

apparently convincing witnesses. So you, the jury, has to be 

warned that it is dangerous to convict persons on "I see" 

evidence unless you are satisfied that the people who come 

along and claim that they have seen the accused have the kind 

of opportunity to make the identification and to recall the 

circumstances of the identification, and you the jury can be 

quite sure that the person is not making any mistake at all. 

From the evidence there were a number of persons outside 

Club Rock in the parking lot that night. It was not daylight. 

Any identification of the persons who shot and killed Jimmy 

Ambrose would depend on artificial light. From the evidence, 

four men were involved in the shooting and there were many 

persons running during and after the shots were fired. A 

mistaken identification in those circumstances is clearly 

possible. You must be satisfied that it is a true and correct 

identification. so you will have to take into consideration a 

number of things: If one sees somebody for the first time and 

tries to identify him two or three weeks later on, then that 

might be more difficult than if he says I am ':identifying 

somebody whom I have known for many years and whom I see 

regularly. So that the more you are acquainted with, the longer 

you know the person, the better you are able to identify that 

person, by seeing the person, In your own experience, 

somebody whom you know but you might not see very often 

you might start off by saying, what a person resembles so-and-

so, but when the person comes near, you say, oh, it is a 

mistake. But you might have turned off before the person got 

to you and you might have gone away with the feeling that it 

was the person, not realizing that you were mistaken. Did 

witness know Stephen Stubbs? Marcian Scott said that he 

knew Stephen Stubbs for nine years. He also said that he knew 

him from CID, from the Ridgeland Park area and from school. 

I should warn you that mistakes are sometimes made in 

recognition cases even of close friends, sometimes even of close 

relatives. You will recall that the witness Marcian Scott 

admitted that at the preliminary enquiry he said that he knew 

Stephen Stubbs for one year. When pressed about how well he 

knew him a this trial he said he knew him for nine years. Here 

is the exchange: "By Mr. Ducille, Question: As a matter of fact, 
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my suggestion to you is that you never knew him at all. You 

never knew Stephen Stubbs. "Answer: I knew him from school 

days. "Question, what school was that? "Answer: He went to 

C.H. Reeves. "Question: "Answer: CI Gibson." What school 

you went to? The witness admitted that he never made mention 

of knowing the accused Stephen Stubbs from school on any 

occasion prior to this trial. When he was pressed for a reason 

for this his explanation that he was never asked. In addition 

Marcian Scott gave evidence in 2002 that he last saw the 

accused Stephen Stubbs four months before the incident in 

March 1999. This is a matter in for you, Madam Foreman and 

members, whether this witness knew the accused Stephen 

Stubbs really well this before this incident as he alleged. Did 

the witness know Andrew Davis? Marcian Scott said that he 

knew Andrew Davis, Yogi, before the date of the incident. At 

the preliminary inquiry, it was asked: “Question: Officer Scott, 

where you know me from? “Answer: Where I know you from? 

“Question. Yes. “From CID. You were arrested before. 

“Question: What you arrest me for? “Answer: I arrested you. 

“Question: Did you arrest me in Bozine Town – didn’t you 

arrest me in Bozine Town before? "Answer: Officer Ambrose 

arrested you in Bozine Town before. I was along with Officer 

Ambrose and other officers." Is this evidence of knowing the 

accused Andrew Davis well? It's a matter for you. John 

Campbell has not said that he knew Andrew Davis before, but 

he pointed as one at an identification parade as one of the men  

that shot and killed Officer Jimmy Ambrose.  

 

Now, when considering whether you will rely on a witness's 

identification, you will take into consideration the light 

conditions. In broad daylight one is better able to see 

somebody than say at night even if you have electric lights, and 

if one has bright electric lights, you might have a better 

opportunity of seeing someone than when you have a small 

shaded lamp. So the lighting conditions you must take into 

consideration when you are dealing with whether or not the 

person had the opportunity to make observation which the 

person made. 

 

Gareth Ryan gave evidence that the parking lot of the area had 

lights around there, so the lighting was very good.  

 

"What was the source of the lighting. "They had like the 

parking poles, like the light poles with the spotlights and stuff 

in the parking lot."  
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In relation to counts three and four, Calvin Robinson said that 

Virginia Street had street lights 

which he said was good. 

 

Sergeant Frank Burrows gave evidence that the area outside 

Club Rock was well-lit from lamp poles. These lamp poles were 

on regular lamp poles on West Bay Street. You may think that 

this was good lighting, although not daylight. 

 

Marcian Scott was asked about the light when he ran back to 

the club and looked back, This is what he said.  

 

"Question: Where was the lighting when you looked back?  

 

"Answer: The lighting was at the club to the west. The parking 

area to the west, the east and the front. 

 

"Question: And the lighting was where those cars were 

parked? Was there lighting there near the cars that you had 

ducked behind?  

 

"Answer: If the light was actually there?  

 

"Question: Was there light where the cars were where you 

ducked behind the cars?  

 

"Answer: I can't say if there was light actually there, but there 

was lighting in the area, yes.  

 

"Question: Now, what was the lighting like? Answer: There 

was lighting on the club itself and bright spotlights in the 

parking area of the club."   

 

Can this evidence satisfy you of the witnesses ability to see? It's 

a matter for you, Madam Foreman and members of the jury.  

 

Now you also have to take into consideration whether there 

were any obstructions that prevented the persons from making 

the observation that they claim to have made.  

 

Examples of obstructions would be like if the person had on a 

mask, or whether there was any physical object that could 

obscure vision. It could include a group of persons that could 

obstruct the view of a  witness. In this case, the witness 

Constable Gareth Ryan was asked: 
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"Question: How many persons were between Club Rock and 

Cocktails & Dreams, did you see?  

 

"Answer: I can't say. 

 

"Question: You can't say. A lot? Especially after you heard the 

shooting. There was a lot? It was 'panic? 

 

"Answer: Yes, sir. 

 

"Question: Persons running and screaming, I assume? 

  

"Answer: Yes, sir." 

 

On the other hand, John Campbell said that nothing 

obstructed his view of what was taking place. Also from the 

witness Marcian Scott:  

 

"Question: Were there any obstructions between you and 

Ambrose and that person? 

 

"Answer: No, sir." 

 

If you accept what Constable Gareth Ryan said, you may say 

that in these circumstances the situation was chaotic. Could 

this have prevented a correct identification of the assailants of 

Jimmy Ambrose? If you accept what John Campbell says there 

was no obstructions and the opportunity for the observation 

was quite good. It is a matter for you. You must take into 

consideration the distance that the parties are separated. That 

would make a difference; someone who is near to you the 

likelihood, you might say, is that you would be able to observe 

that person more easily than one who is far away. 

 

Marcian Scott said that when he saw the accused men fire on 

Jimmy Ambrose, he was 20 feet away from where the accused 

was. 

 

John Campbell estimated that the distance between where he 

stood at the club and the parking lot where Officer Ambrose 

and the other officer stood was about 15 feet. It's a matter for 

you whether the witnesses made a correct identification from 

that distance. 

 

The length of time that the observation was made would be an 

important factor. John Campbell says that he observed the 
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incident for about five minutes. This is not a fleeting-glance 

case. 

 

Now, you will have to consider, naturally, whether the witness 

who you have before you is a credible witness, that is to say, 

somebody who you can believe, because a person might be 

right up against another one and tells you, I saw so-and-so, but 

you say, Look, I can't believe a word this man has told me, I 

don't believe him. So, his opportunity means nothing to you if 

you don't believe him. 

 

In this case, suggestions were made that the witnesses who 

came forward to make the identification of the three accused 

men had reasons to tell you an untruth on them. Suggestions 

were made that John Campbell was given an nolle prosequi, 

which is a document filed by the Attorney-General which 

brings the prosecution on an offence to an end. This, it is said, 

was in exchange for his testimony against these accused at this 

trial. There was no evidence of that in this court. 

 

It was never suggested that any of the family feud, about which 

you had evidence, spilled over to any of these witnesses. The 

suggestion was you are mistaken, the light was not good 

enough. They said a police officer was killed and the police 

simply wanted 

to pin his death on the accused men. Is this a credible reason? 

 

So, you may take, as sensible people, all these things into 

consideration and say now, well, was the distance is too far for 

them to make any identification? Was the light too poor for the 

witness to make any identification? What about the time, was 

it sufficient? What of the obstructions? Was this a chaotic 

incident? Because, if you say, we can't accept he identification 

in relation to those persons who said they were there, then the 

case would be weakened against the accused. There still 

remains supporting evidence which I will identify for you in a 

moment. 

 

The law says, Madam Foreman and members of the jury, that 

where a witness has picked out the accused man on an 

identification parade, it enhances the weight to be placed on his 

or her identification evidence. That parade can be used then to 

confirm the witness's ability to pick out the person identified. 

 

You will recall that Marcian Scott was identifying the accused 

men Stephen Stubbs and Andrew Davis for the first time at the 
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preliminary inquiry and later at a previous trial. No 

identification parade was held for the witness Marcian Scott. 

He was not given an opportunity to attend and see whether he 

was in a position to identify the men who he says shot and 

killed Jimmy Ambrose and attempted to murder him by 

shooting at him. The identification that took place in court in 

2002 by Marcian Scott in respect to Stephen Stubbs and 

Andrew Davis, and in respect to Andrew Davis by John 

Campbell at this trial is called a dock identification and I must 

warn you about this. 

 

Identification parades offer safeguards which are not available 

when the witness is asked to identify the accused in the dock at 

his trial. An identification parade is usually held much nearer 

the time of the offence when the witness's recollection is 

fresher. 

 

When an accused is placed among a number of stand-ins of 

generally similar appearance, as in an identification parade, it 

provides a check on the accuracy of the witness's identification 

by reducing the risk that the witness is simply picking out 

someone who resembles the perpetrator. 

 

There are major disadvantages of an identification carried out 

when the accused is sitting in the prisoner's dock guarded by 

police officers; the implication the defence is asserting when 

that is done is that the accused man or men is or are the culprit 

or  culprits. 

 

So then, I must tell you that when a witness is invited to 

identify the perpetrator in court sitting in the dock, there is a 

substantial risk that his evidence will be influenced by seeing 

the accused sitting in the dock in this way, and it is said this 

was done in this case. So a dock identification can be criticized 

in two respects: First, it lacks the  safeguards that are offered 

by an identification parade; second, the accused man's position 

in the dock greatly increases the risk of a wrong identification. 

Bear in mind however, what the witness Marcian Scott told 

you about his previous knowledge of these men, Stephen 

Stubbs and Andrew Davis, the length of time he said he knew 

them and the opportunities he had in identifying them. 

 

On the other hand, bear in mind also any inconsistencies in his 

evidence about how long he knew them and the reasons he has 

given for those inconsistencies. So then, you will have to 

consider all the circumstances of the dock identification to see 
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that there was no unfairness where the accused men are 

concerned. That is not to say that such evidence is worthless or 

inadmissible; it is for you the jury to assess the weight to be 

attached to it.” 

 

89. Subsequently, he directed them on how to approach Scott's and Colebrooke's evidence: 

 

“Madam Foreman and members, the evidence of Marcian 

Scott was read to you from a deposition given before a 

magistrate at the preliminary enquiry on a previous occasion. 

It was entered as an Exhibit SS-6 and will be available to you 

in the jury room. You should bear in mind that this deposition 

evidence is not necessarily of the same weight as evidence 

which has been tested before you by cross-examination in this 

trial. In assessing this evidence, you should take into account 

the fact that you the jury have not had the benefit of seeing the 

deponent, nor of hearing his evidence tested in cross-

examination at this trial and you must take this into account 

when evaluating the reliability of this evidence. The general 

rule in the courts is that evidence has to be given orally from 

the witness box. Then you have the opportunity to see the 

witness for yourselves and judge his or her evidence 

accordingly. However, there are certain circumstances where a 

witness is unavailable and the transcript of the previous  

evidence of that witness is read out. That has happened here in 

the case of the witness Marcian Scott and Shandiola 

Colebrooke, a witness for the accused Clinton Evans. These 

statements are contained in transcripts of evidence from the 

trial in 2002 in the case of Marcian Scott, and for Shandiola 

Colebrooke in 2007. The statements in the transcripts in this 

case is evidence which you can consider, but as he or she did  

not come to court, his or her evidence has certain limitations 

which I must draw to your attention. First, when someone's 

statement is read out, you do not have the opportunity of 

seeing him or her in the witness box, and sometimes when you 

see a witness you get a much clearer idea of whether that 

evidence is honest and accurate. Second, his or her evidence 

has not been tested under cross-examination in this trial, and  

therefore you have not had the opportunity of seeing how the 

evidence survived this form of challenge. You must therefore 

consider the evidence of Marcian Scott and Shandiola 

Colebrooke in the light of these limitations. You should only 

act upon it if, having taken these matters into account, you are 

nevertheless sure that it is reliable. In the deposition of 

Marcian Scott, he says that he was employed at Paradise 

Security Services on Paradise Island on March 29, 1999. He 
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said that on Sunday, the 28th of March, 1999, he was at home 

and at 11:30 p.m., Officer Ambrose came to his house and 

spoke with him. At about 12:10 a.m., they went to Club 

Rockon West Bay Street to meet an informant. On their 

arrival at the Club Rock, a fight broke out between two groups 

of young men. They went to see what the problem was, but 

when they reached the balcony of the club, the fight was 

already over. He said that a young man came up to them and 

said something and as a result he was given some advice. They 

all proceeded outside of the club. While outside, the young man 

tried to go back at the persons he was fighting with, but was 

advised not to do so. At that time, a second group of men came 

to the front door of the club. Words were exchanged, and then 

shots were fired. He said that the shots came from the area of 

the club's front door. He said that he ducked and ran for cover 

by the car along with Officer Ambrose. When he looked up, he 

saw the accused Andrew Davis and Stephen Stubbs firing. 

They had guns in their hands and were firing in the direction 

of himself and the other young men. He said that he hid by the 

car and Officer Ambrose and the two other men ran towards 

the road. He said that he saw the accused Stephen Stubbs who 

was close to him firing in the direction of Officer Ambrose. He 

said that he ran in the direction of the club to make contact 

with the police control room.” 

 

90. Thereafter, he deals with the Appellants' police interviews: 

 

“Detective Inspector Ellsworth Moss gave evidence. He is the 

investigating officer in the case. On March 29, 1999, he was 

attached to the Criminal Investigation Department. On that 

day at about 2 a.m., as a result of information he received, at 

8:10 a.m., he was at the office. He spoke with the accused 

Stephen Stubbs in the presence of Assistant Superintendent  

Hutchinson. He explained to him that he was suspected along 

with others of shooting Detective Constable 2393 Jimmy 

Ambrose whilst at Club Rock, West Bay Street. He then 

cautioned him. He explained to him that he is not obliged to 

say anything unless he wished to do so and whatever he says 

will be taken down in writing and may be given in evidence. "I 

then asked him he if wished to have a lawyer present. He said 

no. He did nothing, he don't need his lawyer. As a result of 

what he said, I told him I wished to ask him a few questions 

concerning his whereabouts earlier that day. He agreed to 

answer my questions. I recorded the questions on an interview  

form and the answers to those questions which was read over 

to Stubbs. He appeared to have read it. He signed the answers 
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to those questions, so did Assistant Superintendent 

Hutchinson. He signed on completion of the interview and I 

signed, placed my signature, the date and my rank." He was 

able to identify the record of interview by his signature. 

Madam Foreman and members of the jury, the record of 

interview given by the accused men to Detective Inspector 

Ellsworth Moss contains both incriminating parts and excuses. 

They all deny that they had a firearm or that they shot and 

killed Jimmy Ambrose or attempted to kill Marcian Scott. 

Clinton Evans denies that the had the Desert Eagle firearm in 

his possession. You must consider the whole of the statement in 

deciding where the truth lies. You may feel that the 

incriminating parts are likely to be true, for why else would he 

have made them? You may feel that there is less weight to be 

attached to his excuses. They were not made on oath, have not 

been repeated on oath, and have not been tested by cross-

examination. Now, the record of interview, CID, New 

Providence, 29th of March, 1999. Interview of Stephen  Ronel 

Stubbs, a/k/a Die, aged 24 years, date of birth, the 10th of the 

3rd, '75. Address, Ridgeland Park. Occupation, unemployed. 

Taken down by E Moss at the Criminal Investigation 

Department. Other person present, ASP Hutchinson. The 

interview commenced at 8:10 a.m., concluded at 8:40 a.m. The 

caution reads, "You are suspected of shooting Detective 

Constable 2393 Ambrose on the 29th of March, 1999 while at 

the Club Rock disco club, West Bay Street. You do not have to 

say anything unless you wish to do so and whatever you say 

may be given in evidence. "Question: Do you understood what 

I have explained to you? "Answer: Yes, sir. "Question: Do you 

wish to have a lawyer present? "Answer: Through my lawyer 

in court, I ain't do nothing. I will answer the questions. 

"Question: Were you at Club Rock last night? "Answer: I 

been there, I ain't gonna lie. "Question: What time did you go 

there? "Answer: I gone there around about 12, through I ain't 

had no watch. I really don't know the time. "Question: Who 

and you went there? "Answer: Me and Darren. "Question: 

While you were there, did anything happen in the club?  

"Answer: I ain't really sure. I think they had one fight in there 

still. "Question: Were you involved in the fight? "Answer, no, 

sir. "Question: Do you know anyone who was involved in the 

fight? "Answer: No, sir. "Question: What happened? 

"Answer: When I first reached, I pay my 20 dollars. Me and 

Darren, and we walk in. Then half an hour I see everyone 

heading outside. Then me and Darren gone outside and I see 

Clint Evans them beating up one fella. I see him had one gun. 

So I walk where they were beating the fella. Then I heard one 
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shot first. Then I hear several shots. So I walk up the road and 

I see the police chasing him. I figure the people was going to 

call my name though they see me out there, so I walked to the 

police car and I raise up my shirt and I show them, you know, 

you know? I talked to them and then me and Darren gone 

home. "Did you see Yogi? "Answer: Yeah. I see Yogi them and 

Clint was together. "Question: Did you have a gun in your 

hand? "No, sir. "Did you go in the area where the police was 

shot?  "Yes, sir. I didn't know he was a police. I gone over 

there to see who the fella was them was beating up. That's how 

I get in the area where they was. "Question: What were you 

wearing to the club? "Answer: I had on one mustard shirt, 

black pants, y'all have the clothes. Man, Inspect, I ain't do 

nothing. I grow up. I ain't get no time to get in you say and I 

say. "Question: Do you wish to take a written statement?  

"Answer: Man, Inspect, I ready to do anything. I ain't do 

nothing. That's the statement I done give you." That's the 

conclusion of the interview with Stephen Stubbs. Now the 

record of interview, Inspector Moss said, "At 10:55 a.m., I 

spoke with the accused Andrew Davis, alias Yogi, in the 

presence of ASP Hutchinson. I explained to him that he was 

suspected of shooting Police Detective Constable 2393 Jimmy 

Ambrose whilst at Club Rock, West Bay Street. I then 

cautioned him. I asked him if he wished to have his lawyer 

present. He said no. "I then told him that I wished to ask him a 

32 few questions, to which I will write down and I will also 

write his answers to those questions. He had no objections to 

that. I asked him a few questions to which he gave me some 

answers to those questions. On completion, the questions and 

answers were read over to him. He appeared to have read. "He 

signed his initials at the answers that he gave and also at the 

end of the interview form. I did likewise to the questions, and 

also I signed my name, ASP Hutchinson, who was present, also 

signed his name." The record of interview, "CID, New 

Providence District, 29th of March, 1999, interview of Andrew 

Davis a/k/a Yogi. Age 22 years, date of birth the 9th, 11
th

 '76; 

handyman, Radisson; address, Ridgeland Park. Prepared by E 

Moss at CID. Other persons present, ASP Hutchinson, time of 

interview 10:50 a.m., time concluded 11:35 a.m." "You are 

suspected of shooting Detective Constable 2339 Ambrose on 

the 29th of March, 1999, at Club Rock situated at West Bay 

Street. You do not have to say anything unless you wish to do 

so and whatever you say will be taken down in writing and 

may be given in evidence. Do you understand what I have said 

to you?" "Yes. "Do you wish to have a lawyer present:  
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"Answer: No, he off the island. "Question: Do you wish to have 

anyone else present? "Answer: No. I all right, 'cause I ain't do 

nothing. "Question: Were you at Club Rock last night? 

"Answer: Yes, sir.  "Question: What time did you go there? 

"Answer: Around 11:30, 12:00. Question: Who did you go 

there with? "Answer: By myself. I hike a ride there. 

"Question: While you were at Club Rock, did anything happen 

on the inside of the club? "Answer: A fight. "Question: Who 

was fighting? "Answer: Me and one Raider fella, Tall Boy.  

"Question: What is Raider? "Answer: That's a gang.  

"Question: Are you in a gang? "Answer: No, sir. "Question: 

What were you all fighting about? "Answer: He was shouting 

"Raiders, Raiders" on the dance floor and he come in my face 

flashing he Raiders hat. "Question: So what happened after 

that? "Answer: Me and him had a fight. "Question: Did 

anyone stop y'all from fighting? "Answer: Yeah. The security. 

"Question: Then what you did? "Answer: After they gone part 

the fight, him and he fellas gone outside. "Question: Then what 

did you do? "Answer: I gone by the door. "Question: What 

happened at the door? "Answer: I see Tall and three other 

boys them. Three of he boys them standing outside. "Question: 

Then what? "Answer: He say, See the sissy boy there who was 

wearing the jacket and who attack and slap him in the dance. 

"Question: Then I walk out the door and I walk outside and I 

walk from behind the barricade and all I hear was shots firing. 

I then run across the road and the same time I was running 

across, trying to get out, I bump into one fella and jump over 

one fence and hit the road. "Question: Did anything else 

happen? "Answer: I see Officer Rolle. He said, 'Yogi, stop.' I 

see he had one gun, so I stop and I gone to him and he search 

me down. I tell him fellas firing shots over there. Me and the 

officer walk back to the club and we see one fella on the 

ground and some people was loosing he pants and he shirt 

because he got shot. They show one hole in the belly where he 

got shot. The same time, Officer Ryan tell the police to hold me 

for him and they lock me up. "Question: What about the gun 

you had in your hand? "Answer: I ain't had no gun. 

"Question: What were you wearing? "Answer: I was wearing 

a brown and black jacket and one camouflage pants and shirt. 

The police got them. "Question: Did you see anyone with a 

gun? "Answer: No, I just hear shots. "Question: What about 

the gun the police found that you tried to hide? "Answer: I 

hear them say they find one, but that was not mine. I was done 

lock up. "Question: Do you wish to make a written statement? 

"Answer: No, sir." "At about 1:55 a.m., I think it was, I spoke 

with the accused Clinton Evans in the presence of ASP 
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Hutchinson. I explained to him that he was suspected of 

shooting Officer Ambrose earlier that day whilst at Club Rock, 

West Bay Street. I then cautioned him and I asked him if he 

wished to have a lawyer present. He said yes, but he don't 

know the name and how to reach his lawyer. He then asked me 

-- he gave me a telephone number and asked me to call that 

number and speak to his girlfriend who would have the 

information with respect to his lawyer. He said that he then 

called the number which was answered by a male who 

identified himself as Mr. Evans. He said that he told him of the 

request made by Clinton Evans and he said that his girlfriend 

was not at the house. He said that he explained that to Clinton  

Evans. He then requested his sister. He said that he explained 

this to the father and the his father said his sister will be there 

during the interview." He said that he discontinued the 

interview with the suspect and about 3:15 p.m., a young lady 

by the name of Altaneese Evans came. She identified herself at 

CDU saying she was the brother of the Clinton Evans. He then 

explained to her the reason her brother is in custody. He said 

that he told her that he wished to have an interview with him 

and if she had any objections to being a part of that interview. 

She said no. He said that he began to read out the caution to 

the accused and started an interview with him. During the 

interview, the accused Clinton Evans says he did not wish to 

answer any more questions and we discontinued the interview. 

The record of interview reads: "CID, New Providence, 29th of 

March, 1999. Interview of Clinton Evans, a/k/a alias Rust; age 

28; date of birth, 19th of July, 1970; occupation, fisherman; 

address, Bozine Town. Recorded by E Moss at CID. Other 

persons present, ASP Hutchinson, Altaneese Evans. Time of 

interview commenced at 1:55 p.m., interview concluded, 3:55 

p.m. "You are suspected of shooting Detective Constable 2393 

Ambrose on the 29th of March, 1999 while at Club Rock 

situated at West Bay Street. You do not have to say anything 

unless you wish to do so and whatever you say will be taken 

down in writing and may be given in evidence. "Do you 

understand what I have explained to you? "Answer: Yes, sir. 

"Do you wish to have your lawyer present? "Answer: Yes, sir. 

"Question: Who is your lawyer? "Answer: Eliezer. "Question: 

Eliezer who? "Answer: I do not know his last name.  

"Question: Do you know how to reach him? "Answer: I have 

to call home, my girlfriend knows. "Indication where 

Superintendent Moss dialed 328-1436 for the suspect. A 

gentleman who said his name is Wendall Evans, father of the 

suspect came to the phone and said Clinton does not live with 

him and he would have to try and find his girlfriend. This 
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message was relayed to the suspect who requested his sister. "I 

spoke with his sister Altaneese Evans who said that she will 

come to the office. The interview was stopped at 2:10 p.m. "At 

3:15 p.m., Altaneese Evans, sister of the suspect arrived at CID 

where the interview was read over to her in the presence, and 

interview continued. "Question: Do you wish that I continue 

my interview with you? "Answer: Yes, sir. "Question: Were 

you at Club Rock last night? "Answer: Yes, sir. "Question: 

What time did you go there? "Answer: Around 12:00. 

"Question: Who did you go there with? "Answer: Me and 

Jason gone there. But he leave me there and gone and pick up 

his girlfriend. "Question: Did anything happen to you while  

you were at the club? "Answer: A fight break out while I was 

at the club. "Question: Were you involved in the fight?  

"Answer: No, sir. "Question: Do you know who was involved 

in the fight? "Answer: Couple people I know. "Question: Do 

you wish to give me their names? "Answer: These some fellas -

- some far back people. "Question: Do you know what the fight 

was about? "Answer: No, sir. "Question: Who stopped the 

fight? "Answer: No, sir. "Question: After the fight stopped, 

what happened? "Answer: I walk out by the road, niggers 

them say that look like one of them right there. "Question: 

What nigger them say that? "Answer: The niggers them that 

been in the fight. "Question: Were they speaking about you 

when they said one of them? "Answer: Yeah. They say I was 

one of them. "Question: Then what happened? "Then they 

start beating me. "Question: They beat you with what?" 

Answer: They hand and thing. "Question: What happened? "I 

don't want to say anything else until I see my lawyer.  

"Question: Do you wish to initial the answers I read over to 

you? "Let my sister read it." That's the conclusion.” 

  

91. He gives directions on the appellants' silence in court and then he summarises the appellants' 

case: 

 

“The defence submits that the evidence of the eyewitnesses 

Marcian Scott and John Campbell is mistaken and that they 

are lying as they do not know what happened, as the accused 

men were on the scene, but did not stomp and kill Jimmy 

Ambrose.” 

 

92. Following these directions, the jury retired to consider their verdict.  

 

93. After the jury had retired there was discussion with counsel about the directions the judge 

had given. The judge then called the jury back into court to give them further directions as 

follows: 
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“THE COURT: Madam Foreman and members of the jury, I 

just need to give you a further direction in relation to a 

number of items. Firstly, when I gave you a direction in  

relation to the record of interview for Stephen Stubbs, in the 

record of interview "Me and Darren gone outside and I see 

Clint Evans beating up one fella. I see him had one gun." I'm 

going to tell you that that cannot be evidence against Clinton 

Evans. A confession is only admissible against the person who 

makes it. So that cannot be considered to be evidence against 

Clinton Evans. That's the first thing. I also told you, Madam 

Foreman and members of the jury when you retired, that for 

the accused man to be found guilty of murder on this 

information your verdict must be unanimous, and I said to you 

-- in other words, you must all agree that they are guilty and I  

said that for the other counts I can accept a majority verdict; 

that is, a verdict of at least nine of you agree. For the other 

counts, I can accept a majority verdict for at least eight of you 

agree, not nine. That's a correction. There are some aspects in 

relation to the credibility for the forensic report put in by 

Inspector Thompson. A question was asked in cross-

examination in relation to the expert who came here, Inspector 

Thompson, and that was in relation to the forensic report by 

Terrance Higgs. Counsel asked, can you, as an expert, from 

what you have read on the examination results have come to 

the conclusion that number 4, and his answer was no. In 

relation to investigating Officer Elsworth Moss, counsel had 

asked whether or not he arrested Clinton Evans. Do you know 

who would have arrested Clinton Evans on the morning of the 

29th? He said yes. And he said he asked to refresh his memory 

and he was allowed to do so and the notes were made  

contemporaneously, he said, and he said yes, ma'am, 1202 

Robinson reference to the arrest of Clinton Evans. Later down, 

he said after Knowles retrieved the firearm, I then arrested 

and cautioned him. This is Robinson now. Inspector Robinson. 

He says further, after arresting and cautioning him, do you 

know Officer Knowles' number? And he says his number 1205, 

I think, if I can remember. I think." Inspector Robinson, who 

is the person who said that he had arrested Clinton Evans, the 

question was asked what are your initials, sir, "CLR, 2250 

would be my police number." In relation to the witness John 

Campbell, he was asked were you aware that his clothing, his 

burgundy jeans pants and his striped shirt was taken from 

him. This was Elsworth Moss. He said, yes, ma'am. You are 

aware of that, yes, ma'am. Now, in relation to that, the 

evidence is from John Campbell that the gentleman was 
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wearing the red shirt and the black pants was number two, 

that person is the accused Clinton Evans. So there is a 

difference in the dress on the night of the 29th of March. So 

what I'm saying, Madam Foreman and members of the jury, is 

where a person has admitted that they have made a statement 

in the past -- there is one other thing. John Campbell in his 

statement said that he picked out number 35 at the 

identification parade. In this trial, he has said that the person 

he picked out is number 5. So there is a difference between 

what he said in his statement and what he has said here. The 

question was asked of him, do you accept that what is in that 

statement would be fresh in your mind? He says the statement 

stated 10 and 2. In respect of number 2, isn't it true that you 

stated number 2 was a person named Die of Ridgeland Park 

west and he says yes, ma'am . And you would have known that 

person for about eight years, and he says yes, ma'am. Now, 

where a witness admits that he has previously made a 

statement which conflicts with what he has said in this court, 

the evidence in this trial, I'm going to ask that you take into 

account the fact that he has made a statement when you 

consider whether that person is believable as a witness. It goes 

to credibility. The contents of the statement are not part of the 

evidence except for those parts that are true. I will leave you 

with that direction and you can retire and consider your 

verdict. 

 

MR. DUCILLE: My Lord, in respect of that, my Lord, the 

person he referred to as Die was in fact Clinton Evans. 

 

THE COURT: Yes, the person referred to as Die was Clinton 

Evans.  

 

MR. DUCILLE: And further, the cross-examination of Gareth 

Ryan.  

 

THE COURT: I'm not going to doing to – I have dealt with the 

matters.  

 

MR. DUCILLE: The deposition.  

 

THE COURT: I have looked through the depositions and I see 

nothing to raise anything.  

 

MR. DUCILLE: The deposition of Marcian Scott.  

 

THE COURT: The cross-examination of Mr. Hilton. 
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MR. DUCILLE: Yes. 

 

MS. GRAHAM ALLEN: My Lord, there was another point 

that was raised in the direction given in relation to who 

identified -- I don't recall, the two, all three were identified by 

two persons.  

 

THE COURT: Yes. In my directions, I had told you that three 

accused men had been identified by two witnesses for the 

prosecution as being the person that shot and killed Corporal 

Jimmy Ambrose on March 29, 1999. And they have chosen not 

to give evidence. I'm going to correct that to say that the 

accused Clinton Evans was identified only by one person, John 

Campbell. Those are the corrections I wish to make.” 
 

94. He directed the jury on how to treat the accusation made by the first appellant in his police 

interview that implicated the third appellant: 

 

“Firstly, when I gave you a direction in relation to the record 

of interview for Stephen Stubbs, in the record of interview 

"Me and Darren gone outside and I see Clint Evans beating up 

one fella. I see him had one gun." I'm going to tell you that that 

cannot be evidence against Clinton Evans. A confession is only 

admissible against the person who makes it. So that cannot be 

considered to be evidence against Clinton Evans. That's the 

first thing.” 

 

And he gave further directions to the jury about the identification evidence: 

 

“In relation to the witness John Campbell, he was asked were 

you aware that his clothing, his burgundy jeans pants and his 

striped shirt was taken from him. This was Elsworth Moss. He 

said, yes, ma'am. You are aware of that, yes, ma'am. Now, in 

relation to that, the evidence is from John Campbell that the 

gentleman was wearing the red shirt and the black pants was 

number two, that person is the accused Clinton Evans. So 

there is a difference in the dress on the night of the 29th of 

March. So what I'm saying, Madam Foreman and members of 

the jury, is where a person has admitted that they have made a 

statement in the past -- there is one other thing. John Campbell 

in his statement said that he picked out number 35 at the 

identification parade. In this trial, he has said that the person 

he picked out is number 5. So there is a difference between 

what he said in his statement and what he has said here. The 

question was asked of him, do you accept that what is in that 
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statement would be fresh in your mind? He says the statement 

stated 10 and 2. In respect of number 2, isn't it true that you 

stated number 2 was a person named Die of Ridgeland Park 

west and he says yes, ma'am . And you would have known that 

person for about eight years, and he says yes, ma'am.” 

 

95. The jury was then invited to continue their deliberations. 

 

CONVICTION AND SENTENCE 

 

Conviction 

 

96. On 25 July 2013, the appellants were found guilty of all the offences with which they were 

charged and the judge adjourned the matter for a sentencing hearing. 

 

Sentence 

 

97. A sentencing hearing was held on 16, 22 - 24, and 30 October 2013. Both psychiatric and 

social enquiry reports were before the judge and live evidence was given.  

 

98. The prosecution invited the judge to impose the death penalty on each of the appellants since 

they had been convicted of an offence pursuant to section 290(2)(a) of the Penal Code 

(murder of a police officer in the execution of his duties), for which the specified punishment 

in 291 (1)(a) is either a death sentence or imprisonment for life. Defence counsel for the first 

and second appellants submitted that the sentencing provisions in section 291(1)(a) were 

inapplicable because the offence had been committed before the introduction of the Penal 

Code amendments and at a time when the lawful penalty for murder was either death, a life 

sentence or a term of years. 

 

99. Counsel for the first appellant raised as a mitigating factor the fact that Ambrose was in plain 

clothes when he was shot and it had not been established that the appellants knew that the 

deceased was a police officer. 

 

100. The first and third appellants raised as a point of mitigation the fact that the relevant practice 

directions, which specify that the prosecution must notify the defence of its intention to seek 

the death penalty by the latest on the date of conviction, had not been complied with. 

 

101. Furthermore, all appellants submitted in mitigation that there had been inordinate delay in 

bringing them to trial, through no fault of their own. 

 

102. On 30 October 2013, the trial judge proceeded to sentence the appellants. He concluded that 

the appellants' offence of murder was not of the "worst of the worse". Moreover, he noted 

that the prosecution had not formally given notice about its intention to seek the death 

penalty by the date of conviction, in accordance, with practice guidelines. For these reasons 

he declined to impose a sentence of death and imposed a term of life imprisonment for 

murder on the appellants, instead. 
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Appeal by the First Appellant 

 

103. The grounds of the first appellant were: 

“2.2. Ground 1: The deposition of Marcian Scott and the 

transcript of his evidence at the first trial should not have been 

admitted in evidence, because  

(i) The transcript was not admissible under section 66 of 

the Evidence Act.  

(ii) It was not in the interests of justice to admit either 

the deposition or the transcript of Scott's evidence.  

(iii) The deposition and the transcript both contained 

dock identifications that should not have been 

permitted.  

(iv) Further and alternatively, it was unfair and 

procedurally improper to place before and leave with 

the jury throughout their deliberations both a copy of 

the deposition and the transcript of Scott's evidence.  

2.3 Ground 2: The judge's directions on the identification 

evidence of Scott were defective.  

2.4 Ground 3: There is new evidence that reveals that Scott 

was lying in his evidence when he claimed on three occasions to 

be a police officer at the time of the incident. The First 

Appellant applies to the Court to admit that new evidence in 

the interests of justice.  

2.5. Ground 4: The judge wrongly permitted a dock 

identification of the First Appellant by the witness John 

Campbell.  

2.6 Ground 5: the judge failed to direct the Jury properly on 

the identification evidence given by Campbell.  

2.7 Ground 5A: The report of firearms examiner Inspector 

Higgs was wrongly admitted into evidence. This was because  

 (i) Section 120 Criminal Procedure Code, pursuant to 

 which the report was admitted, does not apply to 

 Supreme Court trial proceedings.  
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 (ii) It was unfair to admit the evidence because the First 

 Appellant was not able to cross-examine Inspector 

 Higgs about the findings in his report and the interests 

 of justice demanded that the judge should have ruled 

 that the prosecution call Inspector Higgs to give live 

 evidence at trial.” 

104. The second appellant adopted the arguments of Mr. Fitzgerald on behalf of the first 

appellant. 

Ground 1 

105. The deposition was admitted pursuant to section 168 of the CPC. The material parts of the 

Code provide: 

“168. (1) Where any person has been committed for trial for 

any offence, the deposition of any person taken before the 

committing court may, if the conditions hereinafter set out are 

satisfied, without further proof be read as evidence on the trial 

of that person, whether for that offence or for any other 

offence arising out of the same transaction, or set of 

circumstances, as that offence. The conditions hereinafter 

referred to are the following —  

(a) the deposition must be the deposition either —  

(i) of a witness whose attendance at the trial is 

stated to be unnecessary in accordance with the 

provisions of section 131 of this Code; or  

(ii) of a witness who is proved to the satisfaction 

of the court by evidence on oath to be dead or so 

ill as not to be able to travel, although there may 

be a prospect of his recovery, or incapable in 

consequence of his condition of mind of giving 

evidence or of a witness who cannot be found 

after all reasonable steps have been taken to find 

him or who is absent from The Bahamas and it is 

not reasonably practicable to secure his 

attendance; or  

(iii) of a witness who is proved to the satisfaction 

of the court, by evidence on oath, to be kept 
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away by means of the procurement of the 

accused or on his behalf;  

(b) the deposition must purport to be signed by the 

magistrate before whom it purports to have been taken;  

(c) it must be proved at the trial either by a certificate 

purporting to be signed by the magistrate before whom 

the deposition purports to have been taken or by the 

oath of a credible witness that the deposition was taken 

in the presence of the accused and that the accused or 

his counsel had full opportunity of crossexamining the 

witness: Provided that the provisions of this section 

shall not have effect in any case in which it is proved —  

(i) that the deposition was not in fact signed by 

the magistrate before whom it purports to have 

been signed; or  

(ii) that the deposition is that of a witness whose 

attendance at the trial was stated to be 

unnecessary as aforesaid, and the witness has 

been duly notified subsequently that he is 

required to attend the trial.” 

106. There is no suggestion that the conditions set out in the section were not met. 

 

107. There is also no dispute that the court has a discretion both at common law and under 

section 178 of the Evidence Act to refuse to admit the evidence if it is satisfied that it would 

be unfair and not in the interest of justice to admit the same into evidence.  

 

108. The transcript of the evidence given by Scott was admitted pursuant to section 66 of the 

Evidence Act. That section provides: 

66. (1) Subject to section 67 a statement in a document shall be 

admissible in any criminal proceedings as evidence of any fact 

stated therein of which direct oral evidence would be 

admissible if —  

(a) the document is or forms part of a record compiled 

by a person acting under a duty from information 

supplied by a person (whether acting under a duty or 

not) who had, or may reasonably be supposed to have 
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had, personal knowledge of the matters dealt with in 

that information; and  

(b) any condition relating to the person who supplied 

the information which is specified in subsection (2) is 

satisfied.  

(2) The conditions mentioned in paragraph (b) of subsection 

(1) are —  

(a) that the person who supplied the information —  

(i) is dead or by reason of his bodily or mental 

condition unfit to attend as a witness,  

(ii) is outside The Bahamas and it is not 

reasonably practicable to secure his attendance, 

or  

(iii) cannot reasonably be expected (having 

regard to the time which has elapsed since he 

supplied or acquired the information and to all 

the circumstances) to have any recollection of the 

matters dealt with in that information;  

(b) that all reasonable steps have been taken to identify 

the person who supplied the information but that he 

cannot be identified; and (c) that, the identity of the 

person who supplied the information being known, all 

reasonable steps have been taken to find him, but that 

he cannot be found. 

(3) Subsection (1) shall apply whether the information 

contained in the document was supplied directly or indirectly 

but, if it was supplied indirectly, only if each person through 

whom it was supplied was acting under a duty; and applies 

also where the person compiling the record is himself the 

person by whom the information is supplied.  

(4) Where —  

(a) a document setting out the evidence which a person 

could be expected to give as a witness has been prepared 
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for the purpose of any pending or contemplated 

criminal proceedings; and  

(b) the document falls within subsection (1), a statement 

contained in it shall not be given in evidence by virtue of 

this section without the leave of the court, and the court 

shall not give leave unless it is of the opinion that the 

statement ought to be admitted in the interests of justice 

having regard —  

(i) to the circumstances in which leave is sought 

and in particular to the contents of the 

statement, and  

(ii) to any likelihood that the accused will be 

prejudiced by its admission in the absence of the 

person who supplied the information on which it 

is based.  

(5) Where in any criminal proceedings a statement based on 

information supplied by any person is given in evidence by 

virtue of this section —  

(a) any evidence which, if that person had been called as 

a witness, would have been admissible as relevant to his 

credibility as a witness shall be admissible for that 

purpose in those proceedings;  

(b) evidence may, with the leave of the court, be given of 

any matter which, if that person had been called as a 

witness, could have been put to him in cross-

examination as relevant to his credibility as a witness 

but of which evidence could not have been adduced by 

the crossexamining party; and 

(c) evidence tending to prove that that person has, 

whether before or after supplying the information, 

made a statement (whether oral or otherwise) which is 

inconsistent with that information shall be admissible 

for the purpose of showing that he has contradicted 

himself.  
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(6) A statement which is admissible by virtue of this section 

shall not be capable of corroborating evidence given by the 

person who supplied the information on which the statement is 

based.  

(7) In deciding for the purposes of subsection (2)(a)(i) whether 

a person is unfit to attend as a witness the court may act on a 

certificate purporting to be signed by a registered medical 

practitioner.  

(8) Any reference in this section to a person acting under a 

duty includes a reference to a person acting in the course of 

any trade, business, profession or other occupation in which he 

is engaged or employed or for the purposes of any paid or 

unpaid office held by him.  

(9) In estimating the weight, if any, to be attached to a 

statement admissible in evidence by virtue of this section 

regard shall be had to all the circumstances from which any 

inference can reasonably be drawn as to the accuracy or 

otherwise of the statement and, in particular —  

(a) to the question whether or not the person who 

supplied the information from which the record 

containing the statement was compiled did so 

contemporaneously with the occurrence or existence of 

the facts dealt with in that information; and  

(b) to the question whether or not that person, or any 

other person concerned with compiling or keeping the 

record containing the statement, had any incentive to 

conceal or misrepresent the facts.  

(10) Nothing in this section shall prejudice the admissibility of 

any evidence that would be admissible apart from this section. 

109. There was no dispute that Scott was dead at the time of the third trial. 

 

110. There is also no dispute that section 66 (4) of the Evidence Act gives the court the discretion 

to refuse to admit the transcript in the interest of justice. 

 

111. Before dealing with the argument of unfairness with respect to the admission of the 

transcript, it is necessary to deal with the challenge that the transcript was improperly 
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admitted into evidence as it was read into evidence by the stenographer that took the 

evidence at the first trial. It was argued that Scott, when giving evidence, was not supplying 

information to the stenographer. In this the first appellant relies on the decisions in 

Barkway v South Wales Transport [1948] 1 KB 55 and R v O’Laughlin and 

McLaughlin (1987) 85 Cr App R 157.  

 

112. The evidence was admitted because it was information given to the court and transcribed by 

the stenographer who had a duty to properly transcribe the evidence given by Scott to the 

court. 

 

113. The decision in Barkway v South Wales Transport is of no assistance. In that case 

Asquith LJ simply said that there was an artificiality in describing a witness whose evidence 

is taken down and embodied in a transcript as a person making a statement in a document. It 

is not clear what Asquith LJ was intending to assert as a principle of law, but there is no 

doubt that the evidence was information being given to the court. We can see no reason why 

that information having been transcribed by the stenographer cannot be given in evidence by 

the stenographer as an accurate record of the information given by Mr. Scott. 

 

114. For reasons explained in an earlier decision of this court in El Shaddai Ferguson v R 

SCCrApp. No. 313 of 2013, we do not agree with the decision in O’laughlin and prefer the 

decision in R v Iqbal [2011] EWCA Crim 1348. 

 

115. The appellants complained that the judge wrongly permitted the jury to have with them the 

written deposition and the transcript. They argued that the jury should only have been 

permitted to rely upon the oral testimony of the witnesses who read the deposition and the 

transcript to them at the trial.  

 

116. Those cases involve ABE interviews given to police or other persons by complainants of 

child abuse and sexual assaults. The interviews, which are videotaped, are admissible in 

evidence pursuant to statutory provisions in England. Where those videos are admitted the 

jury is able to see the witness and the interview and observe his demeanour. They may be 

allowed to have a transcript of that interview whilst observing the witness. The court held 

that in only limited cases should the jury be allowed to keep the transcript of the interview 

whilst carrying out its deliberations. In R v Popescu [2010] EWCA Crim 1230 the court 

considered earlier decisions including R v Welstead [1996] 1 Cr App R 59 and made the 

following observations. 

 

117. In its summary of the principles in Welstead, the court said at point 4, on page 68 of the 

report:  
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"If a transcript of the video‑recorded interview is available, 

the jury should not normally be permitted to take it with them 

when they retire, unless the defence consents: Coshall.  This is 

because there is no effective safeguard in such circumstances 

against the jury giving that part of the child's evidence 

disproportionate weight."  

 

118. In the subsequent case of R v Morris [1998] Crim LR 416, the jury was permitted to retire 

with the transcript of the video evidence with the defence's consent. On appeal, the 

conviction was quashed because the judge had given no warning as to prevent the 

disproportionate weight being given to the transcript.  It was held in that case that:  

 

"…even in cases where there had been consent by the defence, 

or, as in the present case, the transcript had been introduced in 

the first instance at the suggestion of the defence, it was 

incumbent on the judge to give warnings to the jury which 

would prevent their giving disproportionate weight to the 

transcript; that consideration should always be given to what 

should happen once the evidence had come to an end and it 

was rarely that the jury should be permitted to retire with the 

transcript of the evidence and then only if they had received an 

appropriate warning; and that, the judge having summed up 

the evidence of the complainant much more fully than that of 

the defence without having given the jury the appropriate 

warnings, the convictions were unsafe."  

 

119. So far as counsel have been able to discover, there are no more modern cases dealing with 

this issue since the "special measures" regime has been in force.   

 

“32. It is submitted on behalf of the appellant that, in this case, 

the evidence of the complainant was central to the case.  We 

agree.  It is also submitted that her credibility was central to 

the case.  We agree.  It is therefore submitted that the jury 

should not have been allowed to retire with the transcripts of 

her ABE interviews, which amounted to he her evidence in 

chief, even if there was no objection from defence counsel at 

the time.  Alternatively it is submitted that at least the jury 

should have been given a clear explanation from the judge as 

to why they were to keep the transcripts upon retirement, and 
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the jury should have been given clear warnings by the judge 

against giving the transcripts disproportionate weight.   

 

33. It is said that the jury should have been warned also not to 

use the transcripts for any other purpose than to remind them 

of the evidence in chief of the complainant.  It is said that if 

there was a possibility that the transcripts were to be retained 

by the jury upon retirement, then that should be discussed 

with counsel before speeches and the summing‑up, and the 

judge should have taken care to ensure that the cross ‑

examination or examination of the complainant or any other 

relevant witnesses was summed up fully to the jury.   

 

34. The practices and safeguards which have been developed in 

relation to the use of transcripts by the jury are all founded on 

one central principle, which is the right of the defendant in a 

criminal trial to have a fair trial, with no unfair procedural or 

evidential advantage being given to the prosecution.  If this 

right to a fair trial has been infringed, then the verdict cannot 

be regarded as safe, however strong the case is against the 

accused: see Randall v the Queen [2002] Cr App R 17 at page 

28 per Lord Bingham of Cornhill.  The question in this case is 

whether that right was infringed so as to render the verdicts 

against the appellant unsafe. 

 

35. We venture to suggest some general comments before 

coming to the particular facts of this case.  First, the general 

rule must be that great care must be taken before a jury is 

given transcripts of an ABE in-review at all, even whilst the 

video is being shown.  It should only be given to the jury after 

there has been discussion of the issue between the judge and 

counsel in the absence of the jury, and it should only be done if 

there is a very good reason for it, eg the evidence would be 

difficult to follow on the screen or the audio quality is very 

poor. 

 

36. Secondly, if the transcripts are given to the jury, we 

suggest, first, that the judge must warn the jury then and there 

to take care to examine the video as it is shown, not least 

because of the importance of the demeanour of the witness in 
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giving evidence.  Thirdly, the transcript should, save perhaps 

in very exceptional circumstances, be withdrawn from the jury 

once the ABE video evidence in chief has been given.  Again, if 

the jury is to retain the transcripts during the cross ‑

examination, this possibility must be given positive thought 

before it is done, and should, if possible, be discussed in the 

jury's absence before the start of the evidence in chief, if 

practicable.  If the jury are to retain the transcripts, the 

reasons why the jury are being permitted to do so should be 

explained to them.   

 

37. Fourthly, if the transcripts are retained during cross‑

examination, then they should be recovered once the witness 

had finished his or her evidence.  The general rule must be that 

the jury should not there-after have the transcripts again.   

 

38. Fifthly however, it must be for a very good reason.  It must 

be discussed with counsel in the jury's absence and the judge 

should give a ruling on it.  Sixthly, the jury should not, except 

perhaps in exceptional circumstances, be permitted to retire 

with the transcripts.  Those exceptional circumstances will 

usually only be present if the defence positively wants the jury 

to have the transcript and the judge is satisfied that there are 

very good reasons why the jury should retire with the 

transcripts.   

39. If the jury is to do so, it must again be the subject of 

discussions with counsel and a specific ruling from the judge.  

The judge must explain to the jury, in the course of his 

summing‑up, why they are being allowed the transcripts and 

the limited use to which they must put them, viz. to aid them to 

understand the evidence in chief of the relevant witness and, if 

it be the case, that the defence wants the jury to retain the 

transcripts.  If this course is adopted, then it is incumbent upon 

the judge to ensure that the cross ‑ examination and re ‑

examination of the witness is fully summed up to the jury, and 

the jury must be specifically reminded that they must take all 

that evidence into consideration in their deliberations, and 

must not be over-reliant upon the evidence in chief.” 
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120. In the ABE interview cases the court was concerned that by having the transcripts the jury 

would give disproportionate weight to the transcript and thus give the prosecution “an unfair 

procedural and evidential advantage”. The vice and unfair procedural and evidential 

advantage the prosecution may have over an accused is that whilst the jury may have a 

transcript of the interview they will not have a transcript of the cross-examination of the 

witness and thus may give the direct evidence undue weight over the evidence as a whole. 

 

121. This complaint cannot apply where what is being given to the jury is transcript of the 

material read to them at the trial by another person. It is not an issue of observing the 

demeanour of witnesses or having a transcript of the evidence in chief but not the cross-

examination. 

 

122. In reality, it is not apparent to us why the deposition and transcript could not be treated as 

exhibits and left with the jury as is the usual case in criminal trials. 

 

123. There is no suggestion that the first appellant (nor any other appellant) objected to the 

statements being given to the jury while they were deliberating. Even in decisions 

concerning ABE interviews the jury can be permitted to have transcripts of ABE interviews 

where “the defence wants the jury to have them”. In this case whilst the defence did not ask 

for the jury to have the transcripts and depositions there was no suggestions that they ever 

raised an objection the jury having them during their deliberations.  

 

124. In our view the prosecution did not have any advantage by the jury having with them a copy 

of the deposition given at the preliminary inquiry and transcript of the evidence given at the 

first trial.  

 

125. This complaint must be rejected. 

 

126. It was then argued that having regard to the inconsistencies in the evidence of Marcian Scott 

in his testimony at the preliminary inquiry and at the first trial and the appellants’ inability 

to cross examine him on those inconsistencies it was unfair to admit the evidence under 

section 66 and section 168. 

 

127. I do not agree. The inconsistencies were a matter for the jury and for them to assess. That in 

my judgment would not be a basis for refusing to admit the evidence. 

 

128. The appellants again challenge the decision to admit the deposition and transcript on the 

basis that they contain improper “dock identification” by Mr. Scott. 
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129. The law with respect to what has been called dock identification has been traversed in the 

courts on many occasions. In Maxo Tido v R [2012] 1 WLR 115, the Privy Council said: 

 

“[21] The Board therefore considers that it is important to 

make clear that a dock identification is not inadmissible 

evidence per se and that the admission of such evidence is not 

to be regarded as permissible in only the most exceptional 

circumstances. A trial judge will always need to consider, 

however, whether the admission of such testimony, 

particularly where it is the first occasion on which the accused 

is purportedly identified, should be permitted on the basis that 

its admission might imperil the fair trial of the accused. Where 

it is decided that the evidence may be admitted, it will always 

be necessary to give the jury careful directions as to the 

dangers of relying on that evidence and in particular to warn 

them of the disadvantages to the accused of having been denied 

the opportunity of participating in an identification parade, if 

indeed he has been deprived of that opportunity. In such 

circumstances the judge should draw directly to the attention 

of the jury that the possibility of an inconclusive result to an 

identification parade, if it had materialised, could have been 

deployed on the accused's behalf to cast doubt on the accuracy 

of any subsequent identification. The jury should also be 

reminded of the obvious danger that a defendant occupying the 

dock might automatically be assumed by even a well-

intentioned eye-witness to be the person who had committed 

the crime with which he or she was charged.” 

 

130. Marcian Scott was never asked to identify the first appellant in an identification parade. 

Scott was a policeman and had testified that he knew the first appellant and recognized that 

he was one of the persons who shot Ambrose. He said that he had known him in his capacity 

as a police officer. Although there were inconsistencies in his evidence as to length of time 

that he knew the first appellant there was no evidence led that he did not know the first 

appellant.  The first appellant never testified and said that he did not know Scott or that 

Scott’s evidence that he knew him was false. 

 

131. In France and another v R [2012] 82 WIR 382 the Privy Council considered the propriety 

of holding an identification parade where the witness claimed that he knew the accused 

person. It said: 
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“[28] It is now well settled that an identification parade should 

be held where it would serve a useful purpose: R v Popat 

[1998] 2 Cr App R 208 at 215 per Hobhouse LJ and endorsed 

by Lord Hoffmann giving the judgment of the Board in 

Goldson v R (2000) 56 WIR 444. In John v The State [2009] 

UKPC 12, (2009) 75 WIR 429, addressing the question of how 

to assess whether an identification parade would serve any 

useful purpose, Lord Brown considered three possible 

situations: the first where a suspect is in custody and a witness 

with no previous knowledge of the suspect claims to be able to 

identify the perpetrator of the crime; the second where the 

witness and the suspect are well known to each other and 

neither disputes this; and the third where the witness claims to 

know the suspect but the latter denies this. In the first of these 

instances an identification parade will obviously serve a useful 

purpose. In the second it will not because it carries the risk of 

adding spurious authority to the claim of recognition. In the 

third situation, two questions must be posed. The first is 

whether, notwithstanding the claim by a witness to know the 

defendant, it can be retrospectively concluded that some 

contribution would have been made to the testing of the 

accuracy of his purported identification by holding a parade. If 

it is so concluded, the question then arises whether the failure 

to hold a parade caused a serious miscarriage of justice--see 

Goldson (2000) 56 WIR 444 at 450.” 

 

132. In that case the appellants, were convicted, of the murder of G. G and his brother, S, had 

been outside their home when a vehicle drove up and stopped in front of them. Two men 

inside the vehicle pointed guns from the vehicle. As G ran away, he was shot and killed. S 

claimed that he recognised the two occupants in the vehicle as the appellants. S stated that 

he had known one for eight to ten years before the murder and that he had known the other 

through playing football with him on a regular basis although S had known him under a 

different name. He identified both during the trial. On appeal to the Privy Council, the 

primary ground of appeal common to both appellants was that the trial judge had failed to 

give appropriate directions in relation to the identification of the appellants by S. The 

appellants contended that the judge's direction was generally deficient; that the case could 

not properly be characterised as one of recognition but, if it could, that the judge had not 

warned the jury in sufficiently clear terms of the dangers attendant on that species of 

evidence; that the judge had not adverted sufficiently to the fact that no identification parade 

had been held and that the appellants had been subject to impermissible dock identifications. 
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133. The Board dismissed the appeal. In its advice Lord Kerr on behalf of the Board said:  

 

[33] The argument that the trial judge should not have 

permitted a dock identification of the appellants and that he 

failed to deal adequately with the dangers of such an 

identification can be taken together and dealt with briefly. A 

dock identification in the original sense of the expression 

entails the identification of an accused person for the first time 

by a witness who does not claim previous acquaintance with 

the person identified. The dangers inherent in such an 

identification are clear and have been the occasion of repeated 

judicial warnings--see, for instance, Pop v R [2003] UKPC 40, 

(2003) 62 WIR 18, Pipersburgh v R [2008] UKPC 11, (2008) 72 

WIR 108, Edwards v R [2006] UKPC 23, (2006) 69 WIR 360 

and Tido v R [2011] UKPC 16, (2011) 79 WIR 1. The 

inclination to assume that the accused in the dock is the person 

who committed the crime is obvious. 

 

[34] There has been a tendency to apply the term 'dock 

identification' to situations other than those where the witness 

identifies the person in the dock for the first time. This is not 

necessarily a misapplication of the expression but it should not 

be assumed that the dangers present when the identification 

takes place for the first time in court loom as large when what 

is involved is the confirmation of an identification already 

made before trial. Nor should it be assumed that the nature of 

the warning that should be given is the same in both instances. 

Where the so-called dock identification is the confirmation of 

an identification previously made, the witness is not saying for 

the first time 'This is the person who committed the crime'. He 

is saying that 'the person whom I have identified to police as 

the person who committed the crime is the person who stands 

in the dock'. 

 

[35] In Stewart v R [2011] UKPC 11, (2011) 79 WIR 409 the 

identifying witness, Ms Minnott, claimed to have known the 

appellant and his family for a long time. Although the defence 

attacked Ms Minnott's evidence on this, the Board held that 

there was no real challenge to her in fact knowing the 

appellant and his family in the way she described and 
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accordingly being in a position to have recognised them on the 

day of the killing as she said she did. Lord Brown, delivering 

the judgment of the Board, said (at [10]): 

 

'It is the Board's clear view that this cannot properly be 

regarded as a dock identification case at all. As already 

indicated, Ms Minnott knew not only the appellant but 

also his mother and his brother as well and it can 

hardly be thought that she was mistaken in her 

recognition of all three of them as having been present 

on the day in question. By the time she came to point 

out the appellant in the dock at trial (the "dock 

identification" as Mr Aspinall seeks to characterise it) 

she had already told the police precisely who he was ... 

It was in answer to the question "and you see Peter 

Stewart here today?" that she pointed to the appellant 

in the dock. It was a pure formality.' 

 

[36] The same considerations apply here. This was not in any 

real sense a dock identification. It was, as Lord Brown said in 

Stewart, a pure formality. The warning in the present case 

needed to be directed, therefore, not to the danger of the 

witness assuming that the persons in the dock, simply because 

of their presence there, committed the crime but to the need 

for careful scrutiny of the circumstances in which the 

purported recognition of the appellants was made. For the 

reasons given earlier in this judgment, the Board considers 

that the necessary directions to deal with those circumstances 

were contained in the judge's charge. 

 

134. In our judgment the trial judge was entitled to exercise his discretion to permit Scott to 

identify the first appellant at the trial. Of course the necessary warnings as to identification 

evidence were required to be given. We have set out the directions that were in fact given by 

the trial judge on the issue of the identification evidence by Mr. Scott and the care that the 

jury must take into account. We are satisfied that no credible attack can be made against 

them. 

 

135. It follows that the submission that the judge should have edited the dock identification from 

the deposition and /or the transcript must also fail. 
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136. Finally, the first appellant seeks leave to adduce additional evidence to substantiate a claim 

that at the time of the incident Scott was not a police officer as he asserted in his testimony 

both at the preliminary inquiry and at the first trial. They allege that this evidence shows that 

Scott was lying in his evidence and thus seriously questions the credibility and reliability of 

his evidence thus making the conviction unsafe.    

 

137. At the time Scott first gave his deposition at the preliminary inquiry, he was not a police 

officer.  

 

138. Whether Scott was a police officer at the time of the incident on an undercover mission was 

a material fact at the very beginning of this prosecution. 

 

139. No doubt it would have been a matter that could have affected the reliability of his 

testimony. It was also information which the defence could have with reasonable diligence 

have obtained. They could have subpoenaed the Commissioner of Police, the National 

Insurance Board, his employer at the time to obtain information as to when he started 

working. 

 

140. None of that appears to have been done and the record before us does not reflect that at the 

time of the preliminary inquiry or at the first trial was Scott challenged as to whether he was 

in fact a police officer at the time of the incident. 

 

141. The second trial took place in 2007. The first appellant in his affidavit evidence states that in 

2007he became aware that Scott may not have been a police officer at the time of the 

incident. He does not say whether it was before during or after the second trial in 2007. He 

apparently did not give the information to his counsel before the third trial in 2013 as his 

counsel in a letter states that he did not become aware of this information until during the 

middle of the trial in 2013. He does not state what efforts he made to verify that 

information.  

 

142. In Ladd v Marshall [1954] 3 All ER 745, the court said: 

“It is very rare that application is made to this court for a new 

trial on the ground that a witness has told a lie. The principles 

to be applied are the same as those always applied when fresh 

evidence is sought to be introduced. In order to justify the 

reception of fresh evidence or a new trial, three conditions 

must be fulfilled: first, it must be shown that the evidence 

could not have been obtained with reasonable diligence for use 

at the trial: second, the evidence must be such that, if given, it 

would probably have an important influence on the result of 
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the case, although it need not be decisive: third, the evidence 

must be such as is presumably to be believed, or in other 

words, it must be apparently credible, although it need not be 

incontrovertible. We have to apply those principles to the case 

where a witness comes and says: “I told a lie but nevertheless I 

now want to tell the truth”. It seems to me that the fresh 

evidence of such a witness will not as a rule satisfy the third 

condition. A confessed liar cannot usually be accepted as 

credible. To justify the reception of the fresh evidence, some 

good reason must be shown why a lie was told in the first 

instance, and good ground given for thinking the witness will 

tell the truth on the second occasion. If it were proved that the 

witness had been bribed or coerced into telling a lie at the trial, 

and was now anxious to tell the truth, that would, I think, be a 

ground for a new trial, and it would not be necessary to resort 

to an action to set aside the judgment on the ground of fraud. 

Again, if it were proved that the witness made a mistake on a 

most important matter and wished to correct it, and the 

circumstances were so well explained that his fresh evidence 

was presumably to be believed, then again there would be 

ground for a new trial: see Richardson v Fisher.” 

143. The first appellant asserts that the principles in Ladd v Marshall have been reformulated by 

the decision in Benedetto v R [2003] UKPC 27.  

 

144. In that case, the Privy Council, on appeal from the British Virgin Islands, said:  

“…Fresh evidence on appeal on appeal must always annex (as 

was done here) either the documentary evidence or a statement 

of the evidence which it is sought to adduce. The court's first 

duty is to read it. If, having done so and listened to any 

submissions made about it, the court considers the evidence on 

its face to be obviously unworthy of belief, or considers that the 

evidence would afford no ground for allowing the appeal even 

if accepted, the court would be very unlikely to admit it: see R 

v Sales [2000] 2 Cr App R 431 at 438; R v Pendleton [2001] 

UKHL 66, [2002] 1 WLR 72, 78H-79A, paragraph 10. 

Although these decisions were based on section 23(2)(a) and (b) 

of the Criminal Appeal Act 1968 as it now stands, the 

approach commended is in truth no more than common sense” 
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145. There is no apparent reason why this information could not have been obtained before the 

first trial in 2003 and the issue put to Mr. Scott when he testified. Nor is there any reason 

why it could not have been obtained in 2007 and 2013 and the information put to the jury 

for them to consider when assessing Mr. Scott’s evidence. 

 

146. Moreover, this new evidence is at best ambiguous. The respondent has produced evidence 

that Mr. Scott did not apply for disengagement until March 1999 and was paid his salary as 

a policeman by the police up to May, 1999. Even if he was not in fact a police officer the 

evidence that he did not apply for disengagement until March 1999 and was paid up to May, 

1999 leads to the inference that Mr. Scott regarded himself as being a police officer at the 

time. 

 

147. In the circumstances I would refuse leave to admit this new evidence. 

 

148. In my judgment first appellant’s challenge on the ground of appeal in relation to the 

evidence of Marcian Scott must be rejected. 

 

149. The first appellant also attacks the decision to admit the evidence of John Campbell and 

further asserts that insufficient directions were given to the jury with respect to his evidence. 

 

150. The principal attack on the evidence of John Campbell is that the trial judge improperly 

allowed Campbell to identify Stubbs at the trial in the dock when according to Inspector 

McKenzie, Campbell did not identify Stubbs when an identification parade was held shortly 

after the incident. 

 

151. In our view there is a short answer to this challenge. 

 

152. Campbell in his evidence insisted that he had identified Stubbs at the identification. If this 

was true then there was no real basis for refusing to permit him to identify Stubbs in the 

dock. We have already referred to the Board’s decision in France. 

 

153. The fundamental conflict of the evidence between Campbell and McKenzie was in our view 

properly left to the jury. Of course proper directions must be given to the jury but in our 

judgment the judge’s directions in this regard though not as robust as it could have been but 

they were adequate. Counsel for the first appellant has stressed the crucial role of McKenzie 

as the officer supervising the identification exercise. In our judgment the quality of 

Inspector Mckenzie’s evidence in that regard was adversely affected by the absence of his 

notes of the results of the identification parade and that he was testifying from memory 

which was not supported by any notes taken at the time. It was a matter for the jury having 
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regard to all the evidence. They saw the witnesses and could form their own opinion as to 

the weight to be given to the evidence of Campbell and McKenzie. 

 

154. We reject the appeal on that ground. 

The forensic report of Mr. Higgs 

155. The first appellant argues that the report of Mr. Higgs should not have been admitted 

without him giving oral testimony. 

 

156. Section 120 of the Criminal Procedure Code provides: 

“120. (1) Any document purporting to be —  

(a) a survey for public purposes within the meaning of 

the Land Surveyors Act; or  

(b) a report made under the hand of an analyst on any 

matter or thing duly submitted to him for examination 

and report, shall be receivable in any criminal 

proceedings in any court as evidence of any matter or 

thing contained therein relating to the survey or 

examination as the case may be.  

(2) Notwithstanding subsection (1) the court may of its own 

motion or where it appears desirable in the interests of justice 

on the application of any party to the proceedings require the 

person who did the survey or the analyst to attend before the 

court and give evidence.  

(3) The provisions of this section shall with the necessary 

modifications apply to a document purporting to be a post 

mortem report of a duly registered medical practitioner and to 

a document purporting to be a report made by such a 

practitioner within forty-eight hours of his examination of —  

 (a) any injury received by; or  

 (b) the condition of, a person and which injury or 

 condition is relevant  to the criminal proceedings in 

 which the document is sought to be introduced as 

 evidence.  
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(4) In this section the expression “analyst” means a person 

employed in the public service as an analyst, a firearms 

examiner, a ballistics expert, a firearms technician or a 

radiologist or, subject to him being designated for the purposes 

of this section by the Minister responsible for the Health 

Services, a laboratory technician.  

(5) The court may for the purposes of the proceedings assume 

that the signature on any such document is genuine without 

further evidence on the point and that the person preparing or 

signing it held the qualification and office which he professed 

to hold at the time of that preparation or signature.  

(6) Notwithstanding anything to the contrary in this or any 

other law, any document purporting to be a report of an 

analysis, test or examination carried out by a person employed 

in the public service in the capacity of an analyst, chemist, 

laboratory technician or medical practitioner shall be 

receivable, without proof of the signature, qualification, 

employment or office of the person by whom the report 

purports to be issued, in any proceedings of a criminal nature 

as prima facie evidence of the results of such analysis, test or 

examination, as the case may be.” 

157. In considering this issue, a bit of background is necessary. 

 

158. At the first trial, the evidence of Mr. Higgs was admitted under section 120. The record 

before us does not show any request by the first appellant (or indeed any appellant) for him 

to testify. Mr. Higgs left the police force in 1999 and has left The Bahamas. 

 

159. The same appears to have been the case at the second trial in 2007. The report was admitted 

under section 120. 

 

160. At the third trial counsel for the first appellant as well as counsel for all other appellants 

asked for Mr. Higgs to give evidence. This application was made under section 120(2) of 

the CPC. The reasons for this request were advanced by Counsel for the third appellant. She 

said that she wanted to examine Mr. Higgs about swabbing’s taken from the clothes of the 

witnesses and whether there was evidence of residue on those clothes that indicated the 

presence of gunpowder. She wanted to know whether any tests were conducted on the third 

appellants’ clothing. Mr. Higgs’ report did not address that issue and it is difficult to see 

why it was necessary for him to give oral testimony prior to that report being admitted into 

evidence. The third appellant also indicated a second issue upon which she wanted to 
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examine Mr. Higgs. It was about the projectiles and the basis upon which he came to the 

conclusion that the casings came from the gun which the police officers said that the third 

appellant had hid in the sand.  

 

161. The Record does not reflect that the first appellant advanced any reason as to why he 

required Mr. Higgs to attend and give oral testimony. Indeed, the trial judge specifically told 

counsel for the first appellant: 

“THE COURT: If you are going to make an application before 

me like that to say it is in the interest of justice that he be 

called, then you need to be more wholesome. You are saying 

you need Mr. Higgs. That’s not sufficient.” 

162. After hearing argument the Judge ruled as follows: 

“THE COURT: That's fine, but I'm saying to you that under 

subsection (2), if it is in the interest of justice to have the 

person attend give evidence, then that's where we are at. 

Because that is why I asked counsel to give me a reason why. 

It's not just a simple matter of saying I want him for cross-

examination. They have to justify it, and counsel has shown me 

the sections here relating to her client which she says she wants 

explained from Mr. Higgs. And that's the difficulty I have. Mr. 

Ducille didn't want to give me a reason but she has. 

MR. ARMBRISTER: I will say to that this, my Lord, the case 

law, I think that's applicable here addresses the burden of the 

Crown in terms of locating witnesses and whether or not the 

Crown has taken all reasonable steps. 

THE COURT: That's a different issue. You can raise that.  

MR. ARMBRISTER: I think it's a related issue because if the 

court is of the view that pursuant to subsection (2) of 120, that 

it is in the interest of justice to have Mr. Higgs, then I think 

whether or not reasonable steps have been taken to secure Mr. 

Higgs's attendance is relevant. 

THE COURT: Clearly. 

MR. ARMBRISTER: Because the presupposition there is that 

Mr. Higgs is available and also too, I think the difficulty is, my 

Lord, that Mr. Higgs, how do we subpoena him in how do we 
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even force him to come here? If Mr. Higgs is unwilling to 

cooperate. 

THE COURT: That's for you to tell me. 

MR. ARMBRISTER: That's why I brought up the issue, my 

Lord. 

THE COURT: There is nothing before me in relation to that. 

I'm dealing with subsection (2). 

MR. ARMBRISTER: Very well. So do I understand your 

Lordship to be saying that pursuant to subsection (2) Mr. 

Higgs ought to be provided? 

THE COURT: Pardon? 

MR. ARMBRISTER: Pursuant to subsection (2) Mr. Higgs 

ought to be provided? 

THE COURT: Yes. I believe it's in the interest of justice to call 

the analyst himself.” [Emphasis added] 

163. As a result of that Ruling the following is taken from the Record: 

“MR. ARMBRISTER: At this point, my Lord, I think evidence 

will have to be adduced of the efforts that were in fact taken to 

secure the attendance of Mr. Higgs. As alluded to earlier, there 

is the English Court of Appeal jurisprudence on the burden of 

proof that the Crown has and it only requires that all 

reasonable steps be taken. Certain steps were taken and we are 

in the position now where we have to decide how to marshal 

that evidence before your Lordship. 

THE COURT: We can do that. 

MR. ARMBRISTER: That will require some time.  Possibly -- 

I think we will require of the court of its audio/visual 

technology, there is a particular person at the Department of 

Justice in the US who we may need to lead evidence from. And 

perhaps the US Embassy here in the Bahamas. So we will need 

some time to organize that together. The difficulty is, today is 

Friday and very late in the day. I cannot promise that we will 

be able to lead evidence by video link by those persons on 

Monday. So we need to -- perhaps Tuesday morning. 
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THE COURT: Yes. You have other witnesses to lead for 

Monday? 

MR. ARMBRISTER: Yes, we have a witness we can lead 

evidence from on Monday, my Lord. 

THE COURT: All right, we'll take a break for the afternoon.” 

164. A voir dire was then conducted as to the steps taken by the Crown to procure Mr. Higgs to 

give evidence. Following that voir dire the trial judge gave a ruling in the following terms: 

“THE COURT: …On July 5th, 2013, Mrs. Farquharson 

submitted before me that she required the presence of the 

forensic examiner Terrence Higgs for cross-examination. She 

argued that the report gave no results for reasons for the 

failure to examine items of clothing or the six swabs Clinton 

Evans for testing. She also argued that the notice of additional 

evidence filed by Sergeant Thompson gives no indication that 

he was present during the examination in 1999 to enable him to 

comment on why these tests were not performed. In any event, 

he would be unable to comment on what was not in the report. 

In this case, it was argued that it is in the interest of justice for 

the examiner himself, Terrence Higgs, to be called so that he 

could shed light on these issues when he speaks to his report 

and she has an opportunity to cross-examine him.  

Mr. Armbrister for the Crown submitted that Sergeant 

Thompson was present in the Forensic Lab in 1999 and can 

speak to the equipment available at that time so that he can 

speak and to and explain why the items were not tested. He 

also says that he can also give evidence about the science and 

whether it was or has not changed from then until now.  

He submitted that Section 120(6) makes the report admissible 

in terms of its contents. In relation to Terrence Higgs, Mr. 

Armbrister also submitted that he left the jurisdiction in 1999 

and the last information was that he works in Oklahoma and 

was on vacation. 

The Court is of the view that there was some material in the 

report for which the assistance of Terrence Higgs would be 

required to give oral evidence. Unless Sergeant Thompson was 

present, he would be unable to comment on those matters. 
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Under Section 120 subsection (2) of the CPC provides that 

"where on an application by a party and in the interest of 

justice the court may require the person, who performed the 

examination to be present to give evidence and speak to his 

report. On that basis the Court made an order for Terrence 

Higgs to be required to give oral evidence in this case. 

Mr. Armbrister submitted that the prosecution would call 

evidence to show that reasonable steps had been taken to 

secure the attendance of Terrence Higgs to satisfy its burden of 

proof and the provision of witnesses. 

Mr. John Armstrong from the US Embassy gave evidence that 

based on a request from the Government of The Bahamas he 

tried to make contact since June 20, 2013. He said he spoke to 

Terrence Higgs on one occasion and he expressed interest in 

testifying but was concerned with his safety. He said it was a 

mixed message. He was never required to contact Terrence 

Higgs about the possibility to give evidence by live television 

link. The Permanent Secretary of the Ministry of Legal Affairs 

was called and said that he was requested to make contact with 

Terrence Higgs to make arrangements for his accommodation. 

He said that he made calls and left messages but was unable to 

reach him. 

He was not contacted or required to make any contact since 

the ruling of this Court that Terrence Higgs be required to give 

oral testimony on his expert report. 

In Cavanaugh and Shaw, the Court held that the prosecution 

must take all reasonable steps to secure the attendance of the 

witnesses who are not the subject of a conditional witness order 

or who the defence might reasonably expect to be present. It is 

possible that despite those steps the Court may, in its 

discretion, permit the trial to proceed provided that no 

injustice will be done thereby. 

Since the amended Evidence Act of 2011, Parliament has 

provided the use of evidence by live television link where 

witnesses are outside the jurisdiction. 

There is no evidence that this was even considered for 

Terrence Higgs in this case or any evidence in the time frame 
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which he would be available. Dr. Kumar the pathologist gave 

evidence before in the court from as far as India in these 

proceedings. All reasonable steps means just that. Without 

characterizing the behavior of the prosecution, no efforts were 

made to contact the witness despite my order requiring his 

attendance under Section 120 subsection (2). Suffice it to say 

that not all reasonable steps were taken to provide the 

attendance of Terrence Higgs. 

Counsel for Mr. Evans, Miss Farquharson-Seymour submitted 

that to allow forensic report to be in evidence would be 

prejudicial if she was not able to question Terrence Higgs as to 

what he examined but not reported on. She stated that the 

report does not go in, it is not before the jury. If it goes in 

before the jury she would not have the opportunity to probe 

and question the examiner himself as to what is missing in the 

report. Evidence from Sergeant Thompson in these aspects 

cannot assist her client. 

The test, however, is not whether the defence is unbalanced or 

disadvantaged by the forensic report in the absence of 

Terrence Higgs being available to give explanations but 

whether injustice will be done by doing so. When the court 

considers the interest of justice, it is not only concerned with 

the interest of the defendants, but that of the prosecution and 

the community at large. So on one hand the defendants have 

been denied oral testimony of Terrence Higgs and his 

explanations on the absence of testing done on clothing and 

swabs taken from Clinton Evans and Andrew Davis.  

The prosecution has not taken all reasonable steps, in my view, 

to have that witness give oral testimony in this trial. On the 

other hand, the forensic report has great probative value for 

the prosecution's case and it is in the interest of justice and 

fairness to the community at large that it be placed before the 

jury. It is not my duty to discipline the prosecution for its 

failures. 

As a result of the failure of the prosecution to abide my order 

under Section 120 subsection (2) which requires Terrence 

Higgs to provide oral testimony in this court and in the interest 

of justice, I make the following order: The forensic report of 
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Terrence Higgs is admissible in evidence under Section 120 

subsection (6) as prima facie evidence of its contents without 

calling Terrence Higgs to come give evidence. I will allow 

Sergeant Thompson, provided he is qualified as an expert to 

comment and provide opinion testimony in the finding of 

Terrence Higgs in this forensic report. But having all the 

circumstances under Section 178 of the Evidence Act, I exclude 

all evidence from the forensic report of Terrence Higgs which 

makes references to the disputed items. That is the items which 

were not tested by him and for which no results were provided 

and the testimony of Sergeant Thompson is hereby restricted 

accordingly. It is my view that the admission of the report of 

everything would have such an adverse effect on the fairness of 

the proceedings that the parts I have mentioned should be 

edited. And the forensic report is to be edited accordingly. 

In looking on the report, I see items 12 through 24, 28 and 29. 

And on the examination results, I see item 3 and 4. 

This it brings us to one other matter and I will deal with it. It is 

the ruling with respect to the projectile taken from the body of 

Jimmy Ambrose during the surgery. This would arise at the 

point when the report is to be dealt with. So I will just do this 

at this time.  

This affects KR-7.” [Emphasis added] 

165. As a result of those Rulings the evidence of Mr. Higgs’ report was admitted in evidence. It 

was summed up by the trial judge in the following terms: 

“The prosecution places particular emphasis on the objective 

evidence from Terrence Higgs in the forensic report. The 

forensic report suggests that the . 45 cartridge KR-1 was found 

south in the field outside Club Rock by Sergeant Keith Rolle. 

This was matched to the firearm seen in the possession of the 

accused Stephen Stubbs. 

The forensic report also suggest that the other spent casings 

KR-2 to 6 were discharged from a Desert Eagle firearm which 

was found in the possession of Clinton Evans.” 

166. The decision of the trial judge to admit the forensic report over the objection of counsel for 

the accused is a troubling one. Having found that it was in the interest of justice that Mr. 
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Higgs testify and “suffice it to say that not all reasonable steps were taken to provide the 

attendance of Terrence Higgs” it is not obvious why he would have permitted the report of 

Mr. Higgs to be admitted into evidence. 

 

167. In our view the provision of section 120 and the ability to introduce a prejudicial and 

disputed report without giving an accused the ability to cross examine the maker of the 

report is a discretion that must be carefully exercised.  

 

168. In this particular case there is nothing in the record which explains why Mr. Higgs could not 

give his evidence by video conference thus obviating the need to travel back to Nassau.  

 

169. However, as pointed out in the trial judge’s ruling counsel for the first appellant at the trial 

gave no reason as to why he wanted Mr. Higgs to give evidence. I agree with the trial judge 

that he ought to have given some explanation as to why he thought that it was in the interest 

of justice and a fair trial for the first appellant that Mr. Higgs be called to give oral 

testimony. The trial judge was correct when he said: “It's not just a simple matter of 

saying I want him for cross-examination. They have to justify it.”  

 

170. For the first appellant this is particularly so because it was his defence as contained in his 

statement to the police that the gun was not his and that he did not place it under the car. 

The ballistics report as to the connection between the gun and the bullets was ex facie 

immaterial to his defence.  

 

171. I accept that the burden is upon the prosecution to prove its case against the first appellant 

and not for the accused to prove his defence and that the accused has a fundamental right to 

a fair trial. However, in my judgment the first appellant cannot be heard on appeal to 

complain about the admission of Mr. Higgs’ report in circumstances where he refused to 

explain to the trial judge the reason why he wanted to require Mr. Higgs to testify. It must 

be recalled that in the first two trials Mr. Higgs’ report was admitted under section 120 

without objection from the first appellant. This ground of appeal is also rejected. 

 

172. However, even if I am wrong and that the forensic report was wrongly admitted as against 

the first appellant, I am satisfied that there is nothing unsafe about the verdict. The 

eyewitness testimony of both Scott and Campbell was, in our view, sufficiently cogent to 

justify the conviction of Stubbs for murder. In the circumstances we disallow the appeal of 

the first appellant against his conviction. 

Appeal by the Second Appellant 

173. The grounds of appeal advanced by the second appellant were: 
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The transcript of the deposition of Marcian Scott and the 

transcript of his evidence at the first trial should not have been 

admitted as evidence. 

Alternatively, even if properly admitted in evidence, the 

transcripts should not have been left with the jury throughout 

their deliberations.  

There is new evidence revealing that Marcian Scott was lying 

in his evidence when he claimed on three occasions to be a 

police officer at the time of the incident. The Second Appellant 

applies to the Court to admit that new evidence in the interests 

of justice. 

The hearsay evidence as to unknown witnesses identifying the 

Second Appellant should not have been admitted.  

174. These grounds can be quickly disposed of as they were based on the attack to the admission 

of the evidence of Scott and Campbell which were also made by the first appellant and dealt 

with fully earlier in this judgment. 

 

175. The challenge by the second appellant to his identification at the trial by Scott is even less 

sustainable as the second appellant in his questioning of Scott acknowledged that Scott 

knew him as Scott had arrested him on a previous occasion and they had an altercation in 

the police station where Scott treated him with some degree of force.   

 

176. Further, as to the identification by Campbell at the trial, there is no dispute that Campbell 

did identify the second appellant at the identification parade which had been held earlier. 

There would be no justification for the trial judge refusing to permit Campbell to identify 

the second appellant at the trial. 

 

177. The fourth ground that the hearsay evidence as to unknown persons identifying the second 

appellant should not have been admitted can also be dealt with shortly. 

 

178. The hearsay evidence attacked was the evidence of police officers Ryan and Duncombe. 

They had given evidence that the second appellant was in the group and the officers heard 

others in the group shout that the second appellant was one of the men who shot the 

policeman. Duncombe said that the second appellant did not say anything in reply.  

 

179. Section 39(2)(d) of the Evidence Act provides: 

 

“(2) Hearsay evidence may be admitted — 
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 … 

  

(d) where the statement was made in the presence and 

in the hearing of the person against whom the evidence 

is tendered, and where such person had an opportunity 

of replying to such statement…” 

 

180. The evidence of Ryan and Duncombe as to what the persons in the crowd said is admissible 

under this section. The fact that the officers could not identify the persons in the crowd may 

go to weight but not to the admissibility of the evidence. The challenge by the second 

appellant is to admissibility of the evidence. That challenge cannot be sustained. 

 

181. At the hearing of the appeal, counsel for the second appellant also complained about the 

admission of the evidence of Mr. Higgs. This, however, is not the subject of his grounds of 

appeal and there was nothing in the Higgs report that related to his client. 

 

182. For these reasons the appeal by the second appellant is rejected. 

Appeal by the Third Appellant  

183. The appeal by the third appellant stands on a separate footing. The only evidence against 

him is the identification evidence of Campbell and the forensic report linking the bullets to 

the gun which Officers Ryan and Duncombe said he hid in the sand. The third appellant’s 

amended Notice of Appeal has a plethora of grounds. However, on the 13 November 2018 

Counsel abandoned grounds 1, 2, 6, 14, 15, 22 and relies on the following grounds against 

conviction: 

“3. That the Trial Judge erred in law by allowing evidence 

before the jury without first ruling on its admissibility.  

4. That the Trial Judge wrongly permitted a dock 

identification of the Appellant by John Campbell and 

thereafter failed to give proper directions to the jury how to 

treat such identification 

5. That the Trial Judge failed to properly direct the jury fully 

on the strengths and weaknesses of the totality of the 

identification evidence, in accordance with R v Turnbull [1977] 

QB 224. 

7. That the Trial Judge wrongly admitted the Forensic Report 

of firearms expert, Terence Higgs or alternatively, having 
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admitted this evidence, His Lordship failed to give sufficient 

directions to the jury about this evidence.  

8. That the Trial Judge erred in law by not editing the 

Deposition of a Crown’s witness where it refers to the 

Appellant in a totally prejudicial and non-probative manner.  

9. That the Trial Judge erred in law by not permitting the 

editing of the Appellant’s Co-Accused’s confession statements. 

10. That the Trial Judge failed to properly direct the jury, how 

to treat certain material in the First Appellant’s Record of 

Interview that was prejudicial to the Third Appellant, by 

warning them that such evidence was not to be used as 

evidence against him.  

11. That the Trial Judge erred in law and fact by Ruling that 

the Appellant had a Case to Answer with respect to Murder 

and Attempted Murder.  

12. That the Trial Judge erred in law by refusing to rule 

whether the Defendant had lost his shield before he was 

presented with the elective to given sworn evidence.  

13. That the Trial Judge erred in law by withdrawing the 

Appellant’s right to give an Unsworn Statement.  

16. That the Trial Judge erred in law by failing to accurately 

and properly summarize the Crown’s case against the 

Appellant for the jury.  

17. That the Trial Judge erred in fact and in law when he 

misdirected the jury that the Appellant was identified by 

Prosecution witnesses.  

18. That the Trial Judge erred in law in his direction to the 

jury as to how to treat the Appellant’s confession statement. 

19. That the Trial Judge erred in law by failing to direct the 

jury how they should treat the Closing Submissions of Crown 

Counsel, when he invited them to disregard the evidence of a 

prosecution witness.  

20. That the Trial Judge erred in law when he allowed the jury 

to deliberate on his misdirection, as to the identification of the 



79 
 

Appellant, for about two (2) hours after his error was brought 

to his attention.  

21. That the Trial Judge erred in law by willfully refusing to 

fully summarize the Appellant’s case for the jury.” 

184. In reality Grounds 3, 4 and 5 all relate to the evidence of John Campbell. The admissibility 

of that evidence has been discussed earlier in the judgment. For the reasons explained earlier 

the trial judge was entitled to admit the evidence of the identification of Campbell.  

 

185. However, the third appellant does not simply attack the admissibility of the Campbell 

identification evidence he also attacks the Turnbull directions given by the judge as being 

unsatisfactory.  

 

186. The primary attack on the trial was that he failed to specifically direct the jury as to the 

weakness of the Campbell identification as it related to the third appellant. The directions as 

to identification evidence are recited in paragraph 88 above.  

 

187.  In our judgment, whilst it is arguable that the trial judge could have been more robust in his 

directions we have reviewed the directions in their entirety and we have no doubt that the 

jury had the benefit of the necessary directions as to the care they must take in evaluating 

identification evidence led at the trial. 

 

188. Ground 7 relates to the admission of the forensic report of Mr. Higgs. I will consider that 

later in his judgment. 

 

189. Ground 8, 9 and 10 relate to the trial judges failure to edit out prejudicial contents of the 

deposition given by Scott at the preliminary inquiry and the record of interview of the first 

appellant given to the police. Whilst we are satisfied that there was no basis for the trial 

judge editing the deposition of Scott or the record of interview by the first appellant, we 

accept that it required the strongest of directions by the trial judge that the reference by Scott 

to any disagreement by the third appellant and his girlfriend with the second appellant had 

no probative value and the record of interview by the first appellant was not evidence 

against the third appellant. We have reviewed those directions and regret to find that the 

judge’s directions were inadequate as it affected the third appellant. 

 

190. The prosecution adduced sufficient evidence to satisfy the test in R v Galbraith [1981] 2 

All ER 1060 and ground 11 has no merit.  

 

191. There was no requirement for the trial judge to rule on whether the third appellant had lost 

his shield before he gave evidence and the issue had arisen. Ground 12 has no merit. 
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192. The issue as to the right to give an unsworn statement has already been decided by this 

court. The decision in Mikko Black v R SCCrApp. No. 40 of 2014 dealt with that issue. 

This Court said:  

 

“…based on the above authorities of Kevano Musgrove et al v 

Commissioner of Police SCCrApp No 140 of 2012 and 22 of 

2014 and Kzeno Kemp v R SCCrApp No 283 of 2014, it is well 

established that the “right” to give an unsworn statement from 

the dock does not arise until an accused is given his election. In 

the present case, the appellant’s trial commenced on 1
st
 July, 

2013 and her election was put to her on 12 July, 2013 well after 

the right to give an unsworn statement had been abolished in 

2011. The appellant therefore had no right to give an unsworn 

statement from the dock; therefore this ground fails”.  

 

This is the identical situation in this appeal and ground 13 has no merit.  

 

193. Ground 16 has no merit and the complaint in ground 17 was corrected by the judge before 

the jury returned with its verdict.  These grounds must fail. 

 

194. As to ground 18 this relates to the confession statement by the first appellant which 

implicated the third appellant. In his further directions to the jury the trial judge made it 

clear that the statements made by the first appellant in his interview were not evidence 

against the third appellant. This ground must also fail. 

 

195. The complaint in ground 19 has very little merit. There was in our view no need to make 

any further comments on the Crown’s closing submission. 

 

196. As to ground 20, it is a matter of regret that the corrections were not made in a lesser period 

of time than the 2 hours. However, the corrections were made and the jury continued to 

deliberate after the corrections were given. We are satisfied that there was no prejudice as a 

result of that 2 hour delay and this ground must fail. 

 

197. As to ground 21, this is a troubling issue. The trial judge categorically refused to put to the 

jury the evidence of Inspector McClure that no guns were brought to the station when the 

third appellant was brought in by officers Robinson and Knowles notwithstanding that 

officer Robinson had said that he and Knowles had personally taken the third appellant to 

the police station with the gun. The third appellant was inviting the jury to infer that those 

officers were not credible about the gun which they said that they recovered from him after 

he hid it in the sand. Whilst that may not be the only inference the jury may have inferred 
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from Inspector McClure’s evidence, it appears to us that the third appellant was entitled to 

have that put to the jury for its consideration. This was not done and this in our view was an 

error on the part of the trial judge. 

 

198. I now propose to deal with ground 7 and the Higgs report. Unlike in the case of the first 

appellant, the third appellant did advance reasons as to why it was necessary in the interests 

of justice for Mr. Higgs to attend and give evidence. The trial judge accepted the reasons 

advanced by the third appellant and ruled in relation to him that it was in the interest of 

justice that Mr. Higgs give evidence. Moreover, the judge further ruled that the Crown had 

not taken all reasonable steps to obtain Mr. Higgs’ oral testimony and in particular the 

failure to have his evidence taken by video conference. In my judgment, the third appellant 

is entitled to rely upon this ground.  

 

199. The failure to call Mr. Higgs to enable the third appellant to cross examine him as to the 

basis of his analysis that the casings found were fired from the gun recovered by Officer 

Knowles in the sand was, in my judgment, more prejudicial to him as opposed to the first 

appellant who, in his statement, to the police denied that the gun was his or that he placed it 

under the car. Unlike in the case of the first appellant, the third appellant in his police 

interview never said that the gun was not his or that he did not place it in the sand. The issue 

had not arisen as he had not been asked that question before the interview was terminated. I 

accept that in his direction to the jury the judge indicated that the third appellant’s case was 

that the police were lying about him hiding the gun in the sand. The third appellant never in 

fact gave any statement or evidence to that effect. He did challenge the credibility of the 

evidence of the police witnesses.  

 

200. The ballistics report of Mr. Higgs was essential to the Crown’s case against the third 

appellant. It was that evidence that linked the gun found by the police to the shooting. The 

purpose of cross examination is not simply to advance the case of an accused. It is also for 

the purpose of impeaching the credibility or accuracy of the witness against him and or the 

case of the prosecution. One of the purposes of cross examination is to test evidence. 

 

201. The burden is always on the Crown. A defendant ought not to be deprived of that 

opportunity to examine the analyst as to the cogency of his evidence unless there are 

compelling reasons why this cannot be done. This was not a circumstance of a vulnerable 

child witness or where public interest required that a witness be protected. Nor is this the 

circumstance where the analyst was dead or could not be found. As pointed out earlier, the 

trial judge held that not all reasonable steps had been taken by the Crown to have him testify 

and pointed out in his rulings there was no explanation as to why Mr. Higgs’ evidence could 

not be taken via video conference or that any attempt was made to do so.  
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202. The admission of the report without calling Mr. Higgs was, as the trial judge in fact held, 

not in the interests of justice. The third appellant asked for him to be called and give 

evidence. The judge agreed that it was in the interests of justice that he be called to testify. 

He gave the Crown an opportunity to do so and found as a fact that the Crown had not taken 

all reasonable steps for him to testify. In my judgment this deprived the third appellant of a 

fair trial. It is not for this Court to now hold that the trial judge was in error when he found 

that it was in the interest of justice that the analyst be called. The reasons advanced by 

counsel for the third appellant were credible and accepted by the trial judge.  

 

203. As the House of Lords said in R v Davis [2008] 1 AC 1128: 

 

“…it was a long established common law principle that, 

subject to recognised exceptions and statutory qualifications, a 

defendant in a criminal trial should be confronted by his 

accusers so that he might cross-examine them and challenge 

their evidence.” 

 

204. In Director of Public Prosecutions v Martin Kelly [2006] 3 IR 115, the Supreme Court of 

Ireland had to consider the right of a person accused of an offence to cross examine a 

witness. It said: 

 

“I believe that all of the authorities cited from all relevant 

jurisdictions demonstrate that there is an inescapable 

obligation on the courts to guarantee the overall fairness of a 

trial. I also believe that, in our legal system, the right to cross-

examine one's accusers is an essential element in a fair trial. 

This is not to say that restrictions may not be imposed in the 

interests of overall balance and the efficiency of the criminal 

justice system. While there may be derogations for overriding 

reasons of public interests from normal procedural rights of 

the defence, these must not go beyond what is strictly necessary 

and must, in no circumstances, to use the language of Lord 

Bingham, "imperil the overall fairness of the trial". [Emphasis 

added] 

 

205. In the absence of the ballistic report, we are not satisfied that the identification evidence was 

such that a jury properly instructed could convict the third appellant. The only other 

evidence implicating the third appellant was the identification evidence of Campbell. 

Campbell said that he identified the third appellant at the identification parade but admitted 

that he called the third appellant “Die” which is the nickname of the first appellant. 
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Inconsistent with that evidence is the evidence of the senior police officer who conducted 

the identification parade who said that Campbell did not in fact identify the third appellant 

at the identification parade. Given this conflict of evidence by the Crown’s own witnesses 

and the fact that Inspector McKenzie agreed in cross-examination by counsel for the third 

appellant that three potential eyewitnesses besides Campbell had attended the identification 

parade and that none of them had picked out the third appellant, I have a lurking doubt as to 

the safety of the verdict on the charges of murder and attempted murder relative to the third 

appellant. The verdict is in my judgment unsafe.   

   

206. I would allow the appeal by the third appellant against his conviction for murder and 

attempted murder. 

  

207. The third appellant was also convicted of the firearm offences and in his Notice of Appeal 

challenged that conviction. However, that conviction was not seriously challenged in his 

submissions and that appeal against that conviction must be dismissed. There was no 

challenge to the sentence of three (3) for the firearms offences and that sentence is affirmed.  

208. I have considered whether this is a proper case to order that the third appellant be further 

retried for the charges of murder and attempted murder. Lord Diplock in Reid v R (1978) 

27 WIR 254, stated the principles to be considered when determining whether there should 

be a retrial. He said: 

 

“Their Lordships have already indicated in disposing of the 

instant appeal that the interest of justice that is served by the 

power to order a new trial is the interest of the public in 

Jamaica that those persons who are guilty of serious crimes 

should be brought to justice and not escape it merely because 

of some technical blunder by the judge in the conduct of the 

trial or in his summing-up to the jury. Save in circumstances so 

exceptional that their Lordships cannot readily envisage them 

it ought not to be exercised where, as in the instant case, a 

reason for setting aside the verdict is that the evidence adduced 

at the trial was insufficient to justify a conviction by a 

reasonable jury even if properly directed. It is not in the 

interests of justice as administered under the common law 

system of criminal procedure that the prosecution should be 

given another chance to cure evidential deficiencies in its case 

against the accused. 

 

At the other extreme, where the evidence against the accused 

at the trial was so strong that any reasonable jury if properly 
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directed would have convicted the accused, prima facie the 

more appropriate course is to apply the proviso to s 14 (1) and 

dismiss the appeal instead of incurring the expense and 

inconvenience to witnesses and jurors which would be involved 

in another trial. 

 

In cases which fall between these two extremes there may be 

many factors deserving of consideration, some operating 

against and some in favour of the exercise of the power. The 

seriousness or otherwise of the offence must always be a 

relevant factor; so may its prevalence; and, where the previous 

trial was prolonged and complex, the expense and the length of 

time for which the court and jury would be involved in a fresh 

hearing may also be relevant considerations. So too is the 

consideration that any criminal trial is to some extent an 

ordeal for the accused, which the accused ought not to be 

condemned to undergo for a second time through no fault of 

his own unless the interests of justice require that he should do 

so. The length of time that will have elapsed between the 

offence and the new trial if one be ordered may vary in 

importance from case to case, though having regard to the 

onus of proof which lies upon the prosecution lapse of time 

may tend to operate to its disadvantage rather than to that of 

the accused. Nevertheless there may be cases where evidence 

which tended to support the defence at the first trial would not 

be available at the new trial and, if this were so, it would be a 

powerful factor against ordering a new trial. 

 

The strength of the case presented by the prosecution at the 

previous trial is always one of the factors to be taken into 

consideration but, except in the two extreme cases that have 

been referred to, the weight to be attached to this factor may 

vary widely from case to case according to the nature of this 

crime, the particular circumstances in which it was committed 

and the current state of public opinion in Jamaica. On the one 

hand there may well be cases where despite a near certainty 

that upon a second trial the accused would be convicted the 

countervailing reasons are strong enough to justify refraining 

from the course. On the other hand it is not necessarily a 

condition precedent to the ordering of a new trial that the 
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Court of Appeal should be satisfied of the probability that it 

will result in a conviction. There may be cases where, even 

though the Court of Appeal considers that upon a fresh trial an 

acquittal is on balance more likely than a conviction, 'it is in 

the interest of the public, the complainant, and the appellant 

himself that the question of guilt or otherwise be determined 

finally by the verdict of a jury, and not left as something which 

must remain undecided by reason of a defect in legal 

machinery'. This was said by the Full Court of Hong Kong 1 

when ordering a new trial in Ng Yuk Kin v Regina ((1955) 39 

HKLR 49). “ 

 

209. In Nicholls (Everard) v R (2000) 57 WIR 154 the Privy Council quashed a conviction for 

murder as it was not satisfied that the trial judge had given the jury such assistance as they 

needed. In particular, the prosecution witnesses had maintained that the appellant had shot 

the deceased from the front and that the deceased had fallen backwards; but the defence 

claimed that the prosecution evidence in this regard was inconsistent with the position of the 

deceased's wounds; this matter had not been settled by expert evidence and the trial judge 

had not drawn the matter specifically to the attention of the jury. Further, the trial judge had 

not dealt adequately with other crucial evidence. On the issue of whether to remit the case to 

the Court of Appeal to consider whether or not to order a retrial The Privy Council said: 

“Counsel for the prosecution invited your lordships to remit 

the matter to the Court of Appeal to consider whether a retrial 

should be ordered. It is no bar to such an order that more than 

six years has elapsed since the killing; or that there has already 

been a retrial; or that about three years have elapsed since the 

matter was before the Court of Appeal. Cumulatively, these 

factors do, however, raise the question whether the matter 

ought to be remitted to the Court of Appeal to consider a 

retrial. There is, however, another factor. It is an error in 

principle to give the prosecution a second chance to make good 

deficiencies in its case; see Reid v R (1978) 27 WIR 254 at 258, 

per Lord Diplock. In the present case the failure of the 

prosecution to adduce expert evidence on the significance of 

the bullet wounds is an integral and essential part of the 

reasoning of their lordships which justified the quashing of the 

conviction. It would be wrong to permit the prosecution 

through Dr Bascombe-Adams or another expert to make good 

this deficiency. And a new prosecution without such evidence 

would in all probability fail either at trial or on appeal to the 
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Court of Appeal or to the Privy Council. In these 

circumstances the Court of Appeal ought not to be troubled 

with a remission. The application by the prosecution is 

dismissed.” 

210. In Ajodha v State [1981] 2 All ER 193 the Privy Council allowed an appeal against a 

conviction for murder. It refused to order a retrial. Lord Bridge of Harwich in delivering the 

advice of the Privy Council said: 

 

“Their Lordships were invited by the respondent, if minded to 

allow the appeals, to remit them to the Court of Appeal of 

Trinidad and Tobago to enable that court to consider whether 

to order new trials, as it has power to do under s 6(2) of the 

Criminal Appeal Ordinance. Their Lordships were satisfied 

that it would be inappropriate to order new trials in cases in 

which so long a time has elapsed since the commission of the 

alleged offences, slightly over eight years in Ajodha's case and 

nearly seven years in the case of the other three appellants.” 

 

211. In Bennet (Andre) and John (Augustus) v R (2001) 60 WIR 123 Lord Steyn in a 

dissenting judgment said: 

“[46] The concept of a retrial, where the circumstances require 

it, is a valuable one. After all, there is a high public interest in 

ensuring that grave crimes should not go unpunished. It would 

undermine public confidence in the criminal justice system if 

such a power is not invoked where it is appropriate. On the 

other hand, the power to order a retrial is one which must be 

exercised with care in the interests of justice. It requires the 

court examining such an issue to consider, on the one hand, the 

interests of the public and of the victim's family in an 

appropriate punishment of what was perhaps a horrific crime 

and, on the other hand, fairness to the accused whose 

conviction was quashed due to a failure of the criminal justice 

system after he had perhaps served a number of years in 

prison. 

[47] A factor which must weigh in favour of a retrial would be 

a powerful prosecution case which appears to make the 

accused's conviction on a retrial very likely. On the other hand, 

a retrial may be undesirable after a lengthy delay between the 
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date when the accused was first arrested and the likely date of 

a new trial.” [Emphasis added] 

212. More recently, in Shivnarine v The State (2012) 80 WIR 357 the Court of Appeal of 

Guyana quashed a conviction for murder and refused to order a retrial given that 12 years 

had elapsed since the commission of the offence. In R v Blake (2017) 91 WIR 463 the 

Court of Appeal of Jamaica quashed a conviction for murder which had occurred 8 years 

earlier. The majority ordered a retrial but Sinclair-Haynes dissented on the order for retrial 

because she was of the view that 8 years was too long and therefore not in the interest of 

justice. 

  

213. In Evans’ case, the appeal has been allowed not because of any error by the judge in the 

summing up of the case. It is allowed primarily because the court wrongly acceded to a 

request by the prosecution to admit an incriminating report into evidence without calling the 

analyst who made the report where the court held that the prosecution did not take 

reasonable steps to call the analyst to give evidence. To order a retrial would be contrary to 

the principles set out in Reid that: 

 

“It is not in the interests of justice as administered under the 

common law system of criminal procedure that the prosecution 

should be given another chance to cure evidential deficiencies 

in its case against the accused” 

 

214. Moreover, to order a retrial would put the third appellant to a fourth trial for an offence 

committed in 1999, almost twenty years ago. The record does not show that the reasons for 

any of the previous retrials were caused by the third appellant. As Lord Diplock said:  

 

“…any criminal trial is to some extent an ordeal for the 

accused, which the accused ought not to be condemned to 

undergo for a second time through no fault of his own unless 

the interests of justice require that he should do so”.  

 

If a retrial was ordered it would be the fourth time the third appellant would be required to 

undergo a trial. 

 

215. Notwithstanding the heinousness of the crime, I do not believe that it is in the interests of 

justice that the third appellant be required to undergo a trial for the fourth time some 20 

years later. The fact that the person killed was in fact a police officer is in my judgment not 

material. As the trial judge said in his sentencing ruling (to which I will refer later) 

“although he was killed while on duty, there is no suggestion in evidence that he was 

targeted because he was a policeman in the execution of his duties”.  All previous trials 
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were vacated through no fault of the third appellant. To order a retrial would be to permit 

the prosecution to adduce evidence which it failed to adduce at the last trial. That would be 

wrong in principle. I adopt the views of Lord Steyn in Bennet (Andre) and John 

(Augustus) where he said:  

 

“…it is immeasurably more important that the Privy Council 

should not permit an unjust retrial than that a wicked criminal 

should be allowed to escape justice. Miscarriages of justice are 

a perpetual risk in any country”.   

 

I do not order a retrial. 

SENTENCING 

216. The first and second appellant each received a life sentence for their murder conviction. 

They assert that in The Bahamas such a sentence is unconstitutional because it is not de jure 

reducible, in that there is no proper review mechanism providing for the possibility of 

release.  

 

217. The sentence of life imprisonment has been part of Bahamian law for many years and is a 

sentence available both for homicide as well as for some offences under the Sexual Offences 

Act.   

 

218. We do not think it is necessary in these proceedings to consider the constitutionality of a life 

imprisonment sentence in The Bahamas. 

 

219. In his sentencing Ruling, the trial judge said the following: 

“I’m going to read the conclusion and the sentence and I have 

a judgment to distribute. 

The principals distilled from the experience of the Courts in 

the Commonwealth of The Caribbean and The Bahamas 

confirm that application for the death penalty is to be reserved 

for only the exceptional or worst cases. 

When applied to the facts of this case, I conclude that the 

murder of Constable Jimmy Ambrose cannot be considered as 

most extreme and exceptional or the worst of the worst. 

The argument of the Crown that it is an extreme and 

exceptional murder by being included in a particular category 

in the statute is rejected.  Furthermore, although he was killed 
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while on duty, there is no suggestion in evidence that he was 

targeted because he was a policeman in the execution of his 

duties. 

Even if I were to have found that the facts of the case are the 

worst of the worst, the fact that the Crown did not speak of its 

intent to seek the death penalty or did not communicate the 

reason what makes this particular case so exceptional to fall 

into the worst of the worst on the date of conviction, there was 

no application to apply the death penalty to the convicts in this 

case. 

In relation to Stephen Stubbs, stand, please. 

Mr. Stubbs, I’m going to sentence you to count one for murder 

to life imprisonment. 

On count two for attempted murder, I’m going to sentence you 

to 10 years at Her Majesty’s Prison, Fox Hill. 

Andrew Davis, stand please. 

In relation to count one for murder, I’m going to sentence to 

you life imprisonment. 

In relation to count two for attempted murder, I’m going to 

sentence you to 10 years at Her Majesty’s Prison, Fox Hill.  

Have a seat. 

Mr. Evans, in relation to court one I’m going to sentence you to 

life imprisonment. 

Four count two, for attempted murder, to 10 years at Her 

Majesty’s Prison, Fox Hill.  

On court three, possession of a firearm with intent to put 

another in fear, three years. 

And court four, possession of a firearm to put another in fear, 

three years. 

And I will distribute the reasons.   That’s it.” 

220. It seems apparent that the judge only considered whether the death penalty was appropriate 

and having rejected it imposed a life sentence in its stead. There is nothing in the ruling 



90 
 

which suggests that the trial judge gave any consideration to a sentence of a determinate 

number of years. There is nothing in the judgment that suggest that he took into account any 

aggravating or mitigating factors in relation to the circumstances of any of the appellants 

and in particular the first and second appellants.   

 

221. In Attorney General v. Larry Raymond Jones et al SCCrApp. Nos. 12, 18 & 19 of 2007 

this court said: 

“In our judgment, where, for one reason or another, a 

sentencing judge is called upon to sentence a person convicted 

of a depraved/heinous crime of murder and the death penalty 

is considered inappropriate or not open to the sentencing judge 

and where none of the partial excuses or other relevant factors 

are considered weighty enough to call for any great degree of 

mercy, then the range of sentences of imprisonment should be 

from thirty years to 60 years, bearing in mind whether the 

convicted person is considered to be a danger to the public or 

not, the likelihood of the convict being reformed as well as his 

mental condition. Such a range of sentences would maintain 

the proportionality of the sentences for murder when 

compared with sentences for manslaughter"   

222. There is no reference to that decision in his judgment or to the subsequent decision of this 

Court in Angelo Poitier v R SCCrApp. No. 95 of 2011.   

 

223. We agree with Watkins J (as she then was) in R v Beckford [2004] BHS J No 430 where 

she said: 

“Having decided that the death penalty is not appropriate 

under the present circumstances, I move on to consider the 

appropriate sentence to be imposed on Beckford. In this 

regard, the appropriate starting point is a sentence of life 

imprisonment. The Bahamas Court of Appeal in the Larry 

Raymond Jones et al case expressed its views on the range of 

sentencing for persons convicted of murder.” 

224. The judge in Beckford imposed a sentence of life after due consideration of the many 

relevant factors. 

 

225. The trial judge in this case did not take that approach. On the face of the ruling, he 

determines that the death penalty was not appropriate and did not set out any factors which 



91 
 

brought him to the conclusion that the life sentence was appropriate and why the guidance 

set out in the Larry Raymond Jones case was not appropriate. 

 

226. We are satisfied that this is an appropriate case in which this Court should interfere.  

 

227. The sentence should have been for a specified period of time. 

 

228. Having considered recent decisions of this court particularly Angelo Poitier, Peter 

Meadows v R SCCrApp. No. 132 of 2009 and Ellison Smith v R SCCrApp. No. 156 of 

2010 among others we are of the view that the life sentences should be quashed and a 

sentence of 45 years imposed for each of the first and second appellants on their conviction 

for murder.   

  

229. Both Stubbs and Davis have spent time in custody relative to this offence. Stubbs has spent 

10 years (1999 - 2001, 2002 - 2004 on remand and 2013 – 2019 post-conviction) and Davis 

has spent 11 years (1999 – 2004 on remand and 2013 – 2019 post-conviction). As such, 

Stubbs is to serve 35 years from the date of this judgment while Davis is to serve 34 years 

from the date of this judgment.  

     ________________________________________________ 

     The Honourable Sir Michael Barnett, JA (Actg.) 

230. I agree.  

     ________________________________________________ 

     The Honourable Mr. Justice Evans, JA (Actg.)  

  

Judgment delivered by the Honourable Sir Hartman Longley, P: 

 

231. My disagreement with the majority is really in short compass as it relates to the disposition 

of the matter involving Clinton Evans and how they have arrived at the decision not to order 

a retrial, having decided to allow his appeal against conviction and set him free, on the basis 

it seems that it is time put an end to litigation. 

 

232. The governing principles regarding the determination of appeals are enshrined in section 13 

of the Court of Appeal Act. Section 13 provides:  

“13. (1) After the coming into operation of this section, the 

court on any such appeal against conviction shall allow the 

appeal if the court thinks that the verdict should be set aside 

on the grounds that —  
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(a) under all the circumstances of the case it is unsafe 

or unsatisfactory;  

 

(b) it is unreasonable or cannot be supported having 

regard to the evidence;  

 

(c) there was a wrong decision or misdirection on any 

question of law or fact;  

 

(d) in the course of the trial, there was a material 

illegality or irregularity substantially affecting the 

merits of the case; or  

 

(e) the appellant did not receive a fair trial,  

 

and in any other case shall dismiss the appeal:  

 

Provided that the court may, notwithstanding that it is of 

the opinion that the point raised in the appeal might be 

decided in favour of the appellant, dismiss the appeal if the 

court considers that no miscarriage of justice has actually 

occurred. 

 

(2) Subject to the provisions of this Part of this Act the court 

shall, if it allows the appeal against conviction, quash the 

conviction and direct a judgment and verdict of acquittal to 

be entered, or, if the interests of justice so require, order a 

new trial at such time and place as the court may think fit.” 

[Emphasis added] 

 

233. The duty of the Court of Appeal when it allows an appeal against conviction has been set 

out in several cases. One of them is Director of Public Prosecutions v Donald White 

[1977] 3 WLR 447 where the Privy Council dealt with a provision similar to section 13(2) 

of the Court of Appeal Act. 

 

234. In Donald White the relevant provision was Section 14 of the Judicature (Appellate 

Jurisdiction) Act which provided: 

“(1) The court on any such appeal against conviction shall 

allow the appeal if they think that the verdict of the jury 

should be set aside on the ground that it is unreasonable or 

cannot be supported having regard to the evidence or that 

the judgment of the court before which the appellant was 

convicted should be set aside on the ground of a wrong 

decision of any question of law, or that on any ground there 
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was a miscarriage of justice, and in any other case shall 

dismiss the appeal…  

 

(2) Subject to the provisions of this Act the court shall, if 

they allow an appeal against conviction, quash the 

conviction, and direct a judgment and verdict of acquittal to 

be entered, or, if the interests of justice so require, order a 

new trial at such time and place as the court may think fit.” 

 

235. The defendant in Donald White was charged on indictment with shooting with intent to do 

grievous bodily harm and illegal possession of a firearm. The jury gave a majority verdict 

before the time required by the Jury Act and that irregularity appeared on the face of the 

record. The Court of Appeal quashed the convictions but, since the trial was a nullity, the 

court held that it had no power to order a new trial under section 14 of the Judicature 

(Appellate Jurisdiction) Act. The court, indicating that in the circumstances the proper order 

would be venire de novo, neither directed a verdict of acquittal nor ordered a new trial under 

section 14(2). 

 

236. On appeal by the Crown to the Judicial Committee:  

“Held, allowing the appeal, that section 14 (1) and (2) of 

the Judicature (Appellate Jurisdiction) Act were exhaustive 

and that, except where an appeal was before the court by 

virtue of section 33 of that Act, every ground of appeal had 

to fall within the categories defined by section 14(1); that 

where the Court of Appeal allowed an appeal and quashed a 

conviction on such a ground, section 14 (2) required that the 

court had either to direct the entry of a verdict of acquittal 

or order a new trial; and that, since an error on the face of 

the record was an error of law within section 14 (1) (or it 

could be considered a miscarriage of justice within the 

subsection), the case should be remitted to the Court of 

Appeal for it to consider which of the two orders it should 

make under section 14 (2)…” [Emphasis added] 

 

237. So too in the Australian case of Ibbs v The Queen [2001] WASCA 129 the principles were 

recognised by the Supreme Court of Western Australia Court of Criminal Appeal. 

 

238. I refer to the judgment of the Chief Justice (with whom Wallwork and Wheeler JJ agreed) in 

detail because of its relevance to the issues in this case. There, Malcolm CJ stated: 

“4  On 26 March 1987 the appellant was convicted after 

trial on 25 - 26 March 1987 on an indictment which alleged 

that on 29 November 1986 (a Saturday) at Langford the 

appellant sexually penetrated one Christine Elizabeth 
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Wardle (the complainant) without her consent. On 22 April 

1987 the appellant was sentenced to imprisonment for a 

term of four years with a minimum term of 18 months. On 

16 July 1987 this Court constituted by Burt CJ, Brinsden 

and Smith JJ unanimously dismissed the appeal against 

conviction and by a majority, Brinsden J dissenting, refused 

the appellant leave to appeal against sentence: Ibbs v The 

Queen [1988] WAR 91. In his dissenting judgment in 

relation to the sentence at 104, Brinsden J would have 

granted leave to appeal, allowed the appeal, quashed the 

sentence of four years' imprisonment imposed by the 

learned trial Judge and substituted a sentence of 

imprisonment for six months. 

 

5  The appellant then made an application to the High Court 

of Australia for special leave to appeal against the sentence 

imposed which was successful with the result that the 

judgment of the Court of Criminal Appeal was set aside and 

the sentence imposed by the trial Judge quashed and, in lieu 

thereof, a sentence of imprisonment for six months was 

imposed commencing on 22 April 1987: Ibbs v The 

Queen(1987) 163 CLR 447. 

 

 … 

 

15  Nearly 10 years later on 14 February 1997, the former 

Mrs Ibbs, who had become Ms Carter, and the complainant, 

who had become Ms Watson, both pleaded guilty in the 

District Court to an offence of conspiring to pervert the 

course of justice in that, between 1 November 1986 and 30 

November 1986 they conspired together to pervert the 

course of justice upon the appellant by agreeing that the 

complainant would make a false complaint to the police that 

she had been sexually assaulted by the appellant in order to 

have him charged with the offence of sexual assault… 

 

16  At the time the former Mrs Ibbs and the complainant 

were dealt with for the conspiracy to pervert the course of 

justice, the Director of Public Prosecutions had referred the 

matter to the Attorney General through the Solicitor 

General to enable consideration to be given to what 

executive intervention, if any, was required in relation to the 

appellant's case and whether the Attorney General wished 

to exercise the power contained in s 140 of the Sentencing 

Act to refer the case to this Court. 
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17  It has now been conceded by the Director of Public 

Prosecutions on behalf of the Crown that, in the 

circumstances, the appellant has lost the opportunity of an 

acquittal which might fairly have been open to him if he had 

known of the fresh evidence referred to in the ground of 

appeal and that, in such circumstances, the conviction 

should be set aside. It follows that the appeal should be 

allowed and the conviction quashed. 

 

18  That leaves only the question whether the Court should 

exercise its discretion to direct a judgment and verdict of 

acquittal or set aside the conviction and order a retrial. The 

relevant discretion is conferred on this Court by s 689(2) of 

the Criminal Code as follows: 

 

‘Subject to the appeal provisions of this chapter the 

Court of Criminal Appeal shall, if they allow an 

appeal against conviction, quash the conviction and 

either direct a judgment and verdict of acquittal to 

be entered or order a new trial.’ 

 

19  In written submissions to the Court it was submitted by 

the Director of Public Prosecutions that this Court should 

be reluctant to enter a verdict of acquittal where in truth the 

matters for determination relevant to the question of a new 

trial rest more with the Director of Public Prosecutions than 

with the Court. In support of this submission reliance was 

placed on Crofts v The Queen (1996) 186 CLR 427 per 

Toohey, Gaudron, Gummow and Kirby JJ at 482; Graham v 

The Queen (1998) 195 CLR 606 per Callinan J, with whom 

Gleeson CJ, Gaudron, Gummow and Hayne JJ agreed at 

[47]; and Bull v The Queen [2000] HCA 24; (2000) 79 

ALAJR 837. 

 

20  Crofts v The Queen was an appeal from a decision of the 

Court of Criminal Appeal in Victoria which dealt with a 

question relating to when it was appropriate for a trial 

Judge to give a warning to a jury in a context of a delay by 

the complainant in making a complaint in a sexual assault 

case. Their Honours said at 452: 

 

‘On 14 August 1996, the Court pronounced the 

orders stated at the outset of these reasons. The 

appellant has already served a significant part of the 

custodial sentence imposed upon him. It is 

appropriate to repeat McHugh J's closing comment 
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in Longman: [(1989) 168 CLR 79 at 109] In all the 

circumstances of the case, it is arguable that the 

interests of the public, the complainant, and the 

applicant are best served if the expense and 

psychological trauma of a new trial are avoided but 

that is a matter for the Crown to decide.’ 

 

21  Graham v The Queen was a decision on appeal from the 

Court of Criminal Appeal of New South Wales. The appeal 

concerned the admissibility of the evidence of a complaint 

made some six years after the last of the acts against the 

accused. It was held that the admissibility of the evidence 

under the Evidence Act 1995 (NSW) was not inevitable and 

the appellant may have lost a significant chance of an 

acquittal. Callinan J said at par [46] and par [47]: 

 

‘There were accordingly a number of errors in the 

conduct of the trial. So too, the construction of s 66 of 

the Evidence Act by the Court of Criminal Appeal 

does not accord with the construction intended for it 

and which should be adopted by jurisdictions in 

Australia in which this Act is in force. Because of the 

failure therefore to apply and construe correctly the 

provisions of s 66 of the Evidence Act, the appellant 

may well have lost a significant chance of an 

acquittal at trial which should have led to the 

upholding of his appeal to the Court of Criminal 

Appeal (M v The Queen (1994) 181 CLR 487; BRS v 

The Queen (1997) 191 CLR 275). It is unnecessary to 

decide therefore whether the other errors to which 

reference has been made, either singly or 

cumulatively, would otherwise justify the allowing of 

this appeal. I would uphold the appeal, quash the 

verdicts of guilty and order a new trial. Whether 

such a trial should take place in view of the term of 

imprisonment served by the appellant will be a 

matter for the Director of Public Prosecutions.’ 

 

22  Bull v The Queen, supra, concerned the admissibility of 

evidence on cross-examination of the complainant in a 

sexual assault case about a conversation which, it was 

contended, tended to prove that the complainant had come 

to the house where the incident took place for the express 

purpose of having sexual intercourse. It was held that the 

evidence was admissible. McHugh, Gummow and Hayne JJ 

at [131] agreed that the appeals in this case should be 
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allowed, the conviction quashed and a new trial ordered. 

Their Honours went on to say:  

 

‘However, nothing in the materials before this Court 

makes it an appropriate case to enter an acquittal in 

favour of the appellants. The ground of appeal which 

the appellants have made out entitles them to a new 

trial, not an acquittal. Whether or not they should be 

re-tried is a matter for the Executive government of 

Western Australia, which may well take the view that 

the acquittal of the appellants on so many charges 

makes it practically, although not legally, impossible 

to try the appellants fairly.’ 

 

23  Gleeson CJ at [28] and Kirby J at [151] agreed with the 

orders proposed. That case can be explained on the basis 

that there were public interest and tactical considerations 

which were relevant to the question whether a new trial 

should take place which the Executive was best placed to 

consider. 

 

24  These decisions have been applied in this Court where 

there are public interest issues which the Director of Public 

Prosecutions is best placed to decide whether or not to 

proceed with a new trial. For such cases it may be 

appropriate to order a new trial, leaving it to the Director to 

decide whether to proceed: cf Middleton v The Queen [2000] 

WASCA 200; and Miles v The Queen [2000] WASCA 364. 

 

25  In my opinion, it does not follow from these decisions 

that, in a proper case, this Court should not proceed to 

order that a verdict and judgment and acquittal should be 

entered. While this Court will naturally be guided by 

decisions of the High Court on the proper construction and 

application of provisions of the Criminal Code, this is not an 

appropriate occasion upon which to express any definitive 

opinion in relation to the question whether, and in what 

circumstances, this Court, having decided to quash a 

conviction, should exercise its discretion in relation to 

directing the entry of a verdict and judgment of acquittal or 

ordering a retrial. For example, in McGrath v The 

Queen (1916) 18 WALR 124 this Court held that, in a case 

where the conviction had been obtained on the basis of 

perjured evidence by a witness for the prosecution, a new 

trial would not be justified. This is a case of that kind. In the 

result, the Director of Public Prosecutions conceded that 
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this was not a case in which it would be appropriate for 

there to be a new trial. In my opinion, that concession was 

rightly made. It was for this reason that the Court in this 

case not only ordered that the conviction be quashed but 

directed that a verdict and judgment of acquittal be entered. 

 

26  I do not consider that the recent decisions of the High 

Court to the effect that, in these cases it was appropriate to 

leave to the Executive questions whether it is in the public 

interest for there to be a retrial, necessarily affect the 

jurisdiction of this Court as set out in the Criminal Code. As 

Griffiths CJ said in Peacock v The King (1911) 13 CLR 619 

at 641: 

 

‘I do not think it was intended that a new trial should 

be granted as of course in every case where there has 

been an irregularity. I think the proper rule is that 

where there was evidence to go to the jury and the 

error was of such a nature that, if it had not been 

committed, the verdict would probably have been the 

same, a new trial may be granted. On the other hand, 

if, on the whole case, it is reasonably probable that, 

but for the error complained of, the verdict would or 

might have been different, a new trial should not be 

granted.’ 

 

27  Those principles were applied in the decision of this 

Court in Rabey v R [1980] WAR 84 at 96 - 97 per Wickham 

J with whom Burt CJ at 86 and Lavan SBJ at 88 agreed 

with the result that a judgment and verdict of acquittal was 

entered pursuant to s 689(2) of the Criminal 

Code. Rabey was applied in Kaighin v The Queen (1990) 1 

WAR 390 at 398 - 401 per Malcolm CJ, Walsh and Ipp 

JJ; Lau v The Queen(1991) 6 WAR 30 at 39 per Seaman J; 

Murray J at 49 - 50; and Owen J at 66 - 67; Carden v The 

Queen (1992) 8 WAR 296 at 327 - 328 per Ipp J (with whom 

Rowland and Seaman JJ agreed); and Boxer v The 

Queen (1995) 14 WAR 505 at 540 - 541 per Malcolm CJ 

(with whom Franklyn and Owen JJ agreed). In the latter 

case, in particular, it was concluded in the judgment in 

which all of the members of the Court were agreed that a 

new trial in that case would give the prosecution an 

opportunity to supplement what was a defective case as 

originally presented. The circumstances relating to the 

individual accused, the fact that they had already spent a 

significant period in prison and had to mount the appeal, 
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combined with the likelihood that, on the evidence presented 

at the original trial the prosecution case should have failed 

to establish the offence charged, suggested that a new trial 

should not be ordered. It was for those reasons held not to 

be a case in which the inconvenience and expense of a new 

trial would be justified. 

 

28  The various statutes in Australia relating to the 

disposition of successful appeals against conviction differ. 

For example, under s 8(1) of the Criminal Appeal Act 

1912 (NSW) a new trial should only be ordered where it will 

more adequately remedy the miscarriage of justice than any 

other order the Court is empowered to make. In King v The 

Queen (1986) 161 CLR 423, Dawson J (with whom Wilson 

and Brennan JJ agreed) said at 433: 

 

‘The section itself lays down the condition for its own 

application. The miscarriage of justice to which it 

refers must be such that it can be more adequately 

remedied by an order for a new trial than by any 

other order which the court is empowered to make. 

But the section nevertheless confers a broad 

discretion. Matters relevant to the exercise of that 

discretion have been discussed in the cases: Peacock 

v The King ((1911) 13 CLR 619 at 641, 

675); Andrews v The Queen ((1968) 126 CLR 198 at 

211); Gerakiteys v The Queen ((1984) 153 CLR 317 

at 321); Director of Public Prosecutions (Nauru) v 

Fowler ((1984) 154 CLR 627 at 630 - 631); Reid v 

The Queen ([1980] AC 343 at 348 - 349). However, in 

this case the sole reason why it was said that a new 

trial was inappropriate was that, upon the Crown 

case as it was presented, the verdict brought in 

against King was unsafe, being inconsistent with the 

acquittal of Matthews, and that to order a new trial 

would be to allow the Crown to remedy the 

deficiency by presenting a new case against King - 

that of being an accessory before the fact to the 

murder of the deceased by some person other than 

Matthews.  

 

It is well established that the discretion to order a 

new trial should not be exercised when the evidence 

in the court below was not sufficiently cogent to 

justify a conviction or to allow the Crown to 

supplement a case which has proved to be defective. 
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In particular, the Crown should not be given an 

opportunity to make a new case which was not made 

at the first trial, R v Wilkes ((1948) 77 CLR 511 at 

518).’ 

 

29  In Ilich v The Queen (1987) 162 CLR 110 on an appeal 

to the High Court from a decision of this Court, it was held, 

reversing the decision of this Court, that a conviction for 

stealing under s 311 of the Criminal Code (WA) should be 

quashed. Gibbs CJ held that there were serious 

misdirections given to the jury so that the conviction should 

not be allowed to stand. However, since there was evidence 

on which the applicant could have been convicted, the Chief 

Justice said:“… I consider that a new trial should be 

ordered although it will be a matter for those concerned to 

consider whether a new trial is warranted having regard to 

all the circumstances.” 

 

30  Wilson and Dawson JJ at 129 - 130 considered that the 

circumstances that an overpayment had been made by 

mistake of which the applicant was unaware, so that there 

was neither a fraudulent taking within the meaning of s 371 

of the Code, nor a subsequent conversion when the 

applicant realised that a mistake had been made. The 

applicant obtained title to the money subject to an 

obligation to repay the overpayment. The applicant was 

entitled to rely on s 24 of the Code. The directions given to 

the jury were clearly defective, so that the conviction should 

be quashed. Their Honours went on to say at 130: 

 

‘It remains to consider whether the applicant should 

be exposed to a new trial. His story is not inherently 

improbable and, had the jury been adequately 

directed, it is likely that he would been acquitted. It is 

not an invariable rule that a new trial should be 

ordered where there is evidence upon which a jury 

could have convicted on an adequate direction: 

see Clemesha v The Queen ([1978] WAR 193, at 

p201), per Wickham J. Justice having once 

miscarried in this case, we think that it would be 

better served in the end if there were no order for a 

retrial. We would grant special leave, allow the 

appeal, quash the conviction and direct a verdict and 

judgment of acquittal be entered.’ 
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31  Brennan J reached the same conclusion regarding the 

misdirection so that the appeal should be allowed. His 

Honour then said at 142: 

 

‘We were invited not to order a retrial. The jury's 

request for redirection suggests that they were 

satisfied that an overpayment had been made, but 

they convicted because they were directed that the 

existence of a guilty intention required a verdict of 

guilty of stealing. If the proper direction had been 

given to the jury, it is reasonable to surmise that a 

verdict of acquittal would have been returned. I 

would therefore grant special leave, allow the appeal, 

quash the conviction and sentence and, declining to 

order a retrial, order that a verdict of judgment and 

acquittal be entered.’ 

 

32  Deane J at 143 generally agreed with Wilson and 

Dawson JJ. On the question of a new trial his Honour 

concluded that a request by the jury for a further 

direction to “reclarify the point of law regarding the 

definition of stealing as it pertains to the payment of money” 

indicated that some or all of the jury had a reasonable doubt 

about the applicant's account. Deane J went on to say at 

143: 

 

“The persistence of such a reasonable doubt would, if 

the jury had been properly directed, have resulted in 

the applicant’s acquittal. In these circumstances and 

in a situation where the trial judge's view was that 

the appropriate sentence upon conviction was a fine, 

it appears to me that considerations of justice 

strongly militate against an order that the applicant 

be subjected to a further trial.” 

 

33  At 144 his Honour agreed that the conviction should be 

quashed and a verdict of acquittal entered. 

 

34  The present case is also one in which, in my opinion, had 

the jury been aware of the fresh evidence which has been 

put before this Court, it was almost inevitable that, at the 

least, the jury would have entertained a reasonable doubt of 

his guilt so that the appellant would have been 

acquitted. That is sufficient ground for this Court to order 

that a judgment and verdict of acquittal should be entered, 

so that there would be no new trial. 
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35  In these circumstances, it is not necessary to consider the 

comments of McMurdo P in Main (1999) 105 A Crim R 412 

at 415 - 416regarding the distinction between “likelihood” 

and “significant possibility” of a different verdict if the fresh 

evidence had been given at the trial. I am bound to say, 

however, that I prefer the approach adopted by Pincus JA 

at 417 - 418 and White J at 418 - 420.” 

 

239. What these authorities clearly establish is that there is a twofold duty on the Court of Appeal 

if it allows an appeal against conviction. It is required to decide whether to enter a judgment 

and verdict of acquittal or to order a retrial. In this case, given the failure to order a retrial it 

effectively means that the appellant was set free by the Court of Appeal once it allowed his 

appeal against conviction and notionally entered a judgment of acquittal. 

 

240. Ibbs is a persuasive authority not only on the two fold duty but it contains important views 

on the test to be applied as to when a verdict of acquittal should be entered or a retrial 

ordered. 

 

241. As to the ordering of a retrial the seminal authority which was referred to in Ibbs is Reid v 

The Queen [1980] AC 343. 

 

242. In Reid: 

“The defendant was charged with murder. At his trial the 

prosecution case against him depended upon an identification 

of him by a single eye-witness. The defendant was convicted. 

On appeal, the Court of Appeal quashed the conviction holding 

in effect that the jury's verdict was unreasonable and was not 

supported by the evidence but, by a majority, the court 

ordered a new trial under section 14 (2) of the Judicature 

(Appellate Jurisdiction) Act.  

 

On the defendant's appeal to the Judicial Committee against 

the order for a new trial:  

 

Held, allowing the appeal, that in a criminal trial it was for the 

prosecution to prove its case against the defendant and, where 

the verdict of the jury had been set aside on appeal on the 

ground that the evidence adduced by the prosecution was 

insufficient to justify a conviction by a reasonable jury 

properly directed, it was contrary to principle and not in the 

interests of justice that the prosecution should be given an 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999529739&pubNum=0005341&originatingDoc=I868e111094e311e18eefa443f89988a0&refType=IC&fi=co_pp_sp_5341_415&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_5341_415
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999529739&pubNum=0005341&originatingDoc=I868e111094e311e18eefa443f89988a0&refType=IC&fi=co_pp_sp_5341_415&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_5341_415


103 
 

opportunity to cure the deficiencies in its case against the 

defendant by a new trial and, accordingly, the Court of 

Appeal's order for a new trial should be reversed.  

 

Per curiam. In setting out the principles to be applied in 

considering whether to order a new trial, there is a danger 

that, despite all warnings, it may be treated as exhaustive. It 

must be recognised that relevant factors vary widely according 

to the circumstances of each particular case and local 

conditions. Factors which may deserve consideration are the 

seriousness and prevalence of the offence; the probable 

duration and expense of a new trial; the ordeal to be 

undergone for a second time by the defendant and the lapse of 

time since the commission of the offence and its effect on the 

quality of the evidence. The strength of the prosecution case at 

the original trial is always a factor to be taken into account 

but, except in cases such as the present or in circumstances 

where it would be appropriate to apply the proviso to section 

14 (1) of the Judicature (Appellate Jurisdiction) Act , its effect 

may vary widely: it is not necessary that the Court of Appeal 

should be satisfied of the probability of a conviction for 344 

there may be cases where a conviction would be improbable 

but the interests of justice demand that the matter should be 

determined by the verdict of a jury and not left undecided 

(post, pp. 349C-F, 350B-H). 

 

Decision of the Court of Appeal of Jamaica reversed.” 

 

243. Lord Diplock said:  

 

“Their Lordships have already indicated in disposing of the 

instant appeal that the interest of justice that is served by 

the power to order a new trial is the interest of the public in 

Jamaica that those persons who are guilty of serious crimes 

should be brought to justice and not escape it merely 

because of some technical blunder by the judge in the 

conduct of the trial or in his summing up to the jury. Save in 

circumstances so exceptional that their Lordships cannot 

readily envisage them it ought not to be exercised where, as 

in the instant case, a reason for setting aside the verdict is 
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that the evidence adduced at the trial was insufficient to 

justify a conviction by a reasonable jury even if properly 

directed. It is not in the interests of justice as administered 

under the common law system of criminal procedure that 

the prosecution should be given another chance to cure 

evidential deficiencies in its case against the defendant. At 

the other extreme, where the evidence against the defendant 

at the trial was so strong that any reasonable jury if 

properly directed would have convicted the defendant, 

prima facie the more appropriate course is to apply the 

proviso to section 14 (1) and dismiss the appeal instead of 

incurring the expense and inconvenience to witnesses and 

jurors which would be involved in another trial. 

 

In cases which fall between these two extremes there may be 

many factors deserving of consideration, some operating 

against and some in favour of the exercise of the power. The 

seriousness or otherwise of the offence must always be a 

relevant factor: so may its prevalence; and where the 

previous trial was prolonged and complex, the expense and 

the length of time for which the court and jury would be 

involved in a fresh hearing may also be relevant 

considerations. So too is the consideration that any criminal 

trial is to some extent an ordeal for the defendant, which the 

defendant ought not to be condemned to undergo for a 

second time through no fault of his own unless the interests 

of justice require that he should do so. The length of time 

that will have elapsed between the offence and the new trial 

if one be ordered may vary in importance from case to case, 

though having regard to the onus of proof which lies upon 

the prosecution lapse of time may tend to operate to its 

disadvantage rather than to that of the defendant. 

Nevertheless there may be cases where evidence which 

tended to support the defence at the first trial would not be 

available at the new trial and, if this were so, it would be a 

powerful factor against ordering a new trial. 

 

The strength of the case presented by the prosecution at the 

previous trial is always one of the factors to be taken into 

consideration but, except in the two extreme cases that have 
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been referred to, the weight to be attached to this factor may 

vary widely from case to case according to the nature of the 

crime, the particular circumstances in which it was 

committed and the current state of public opinion in 

Jamaica. On the one hand there may well be cases where 

despite a near certainty that upon a second trial the 

defendant would be convicted the countervailing reasons are 

strong enough to justify refraining from that course. On the 

other hand it is not necessarily a condition precedent to the 

ordering of a new trial that the Court of Appeal should be 

satisfied of the probability that it will result in a conviction. 

There may be cases where, even though the Court of Appeal 

considers that upon a fresh trial an acquittal is on balance 

more likely than a conviction,  

 

‘It is in the interest of the public, the complainant, 

and the [defendant] himself that the question of guilt 

or otherwise be determined finally by the verdict of a 

jury, and not left as something which must remain 

undecided by reason of a defect in legal machinery.’ 

 

This was said by the Full Court of Hong Kong when 

ordering a new trial in Ng Yuk-Kin v. the Crown (1955) 39 

H.K.L.R. 49 , 60. That was a case of rape, but in their 

Lordships' view it states a consideration that may be of 

wider application than to that crime alone. 

 

Their Lordships in answer to the Court of Appeal's request 

have mentioned some of the factors that are most likely to call 

for consideration in the common run of cases in Jamaica in 

which that court is called upon to determine whether or not to 

exercise its power to order a new trial. They repeat that the 

factors that they have referred to do not pretend to constitute 

an exhaustive list. Save as respects insufficiency of the evidence 

adduced by the prosecution at the previous trial, their 

Lordships have deliberately refrained from giving any 

indication that might suggest that any one factor is necessarily 

more important than another. The weight to be attached to 

each of them in any individual case will depend not only upon 

its own particular facts but also upon the social environment in 
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which criminal justice in Jamaica falls to be administered 

today. As their Lordships have already said, this makes the 

task of balancing the various factors one that is more fitly 

confided to appellate judges residing in the island.” 

244. Subject to the overriding consideration of what is in the interest of justice and looking to the 

reason why the appeal was allowed, the general principles which one is able to extract from 

these authorities are: 

1. That where the evidence is strong, the proviso should be 

applied. 

 

2. Where evidence is so weak, unsafe or unsatisfactory, a 

verdict of acquittal should be entered.  

 

3. Where there is evidence on which a jury properly directed 

might convict, a retrial should be ordered. 

 

4. Where it is more probable than not that a jury might acquit, a 

verdict of acquittal should be entered. 

 

5. Where the appeal is allowed because of an irregularity or 

illegality, a retrial should generally be ordered. 

 

6. Where the appeal is allowed on a point of law or fact which if 

it had been correctly interpreted might have led to an acquittal 

then a verdict of acquittal should be entered. 

 

7. If the point of law or fact had been properly decided it would 

still have been open to the jury to convict a retrial should 

generally be ordered. 

 

8. If the trial was unfair then the court has to consider whether a 

fair trial might be had without injustice and then decide whether 

in this circumstances the interest of justice is served by entering 

a verdict of acquittal of ordering a retrial. 

 

245. In essence the appeal was on a point of law that evidence was improperly admitted and that 

the judge improperly exercised his discretion to admit the report of Higgs in circumstances 

where the appellant could not cross-examine him because he was not available. 

 

246. As I understand it, the majority allow the appeal and quash the conviction in Evans’ case 

because they concluded that the judge’s ruling that permitted the Crown to adduce in 

evidence the Higgs report, without Higgs being available for cross-examination by Evans, 

rendered  the trial of Evans unfair. On that basis they set aside the conviction and declined 
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to order a retrial holding that to do so would give the prosecution an opportunity to bolster 

they case by calling Higgs. Whether that is indeed so is open to question but they also say 

the time that has elapsed since the commission of the offense and the fact that another trial 

would be his fourth militate against ordering a retrial. 

 

247. The finding on the Higgs report was undoubtedly the pivotal finding by the majority that led 

to the decision in Evans’ case. I shall return to this. 

 

248. Those guilty of serious crimes should not go free because of some technical blunder (see 

Lord Diplock in Reid). 

Did Evans kill the police officer and should a retrial be ordered? 

 

The trials of Evans 

 

249. At two previous trials Evans was convicted of the murder of Constable Jimmy Ambrose and 

the attempted murder of officer Marcian Scott as part of a joint concert. He was also 

convicted of the offences of possession of a firearm with intent to put two other police 

officers in fear of their lives. While there were no doubt issues on the prosecution’s case, the 

gist of the case was that Evans was seen and identified by an eye witness - Campbell - to 

point a gun and shoot at the victim Ambrose. Moments later Evans was seen by police 

officers running away from the scene with gun in hand that he pointed at the police officers 

who followed him. Evans was then seen to attempt to conceal the weapon which was 

retrieved by the police officer from under a car in the sand where Evans had hid it. 

 

250. Later, on examination, it was discovered by the firearm examiner, Higgs, that ammunition 

found at the scene was fired by that gun. Evans had the murder weapon. 

 

251. No doubt the pivotal and perhaps sole issue at the trial was one of identification. The third 

appellant’s position, as the other co-appellants, was that this was a case of mistaken 

identification and that was the basis upon which the case was out to the jury. The witness 

who had identified the third appellant as one of the shooters incorrectly referred to him as 

Die, another appellant, on the identification parade (a position which he sought to explain in 

cross-examination that was borne out of fear).  Further, it was alleged by the officer who 

conducted the identification parade that the witness did not identify the third appellant, 

Evans, on the identification parade, an allegation which was disputed by the witness. 

 

252. The jury obviously believed the eye witness and rejected the case of mistaken identification 

put forward by the third appellant. This happened in two previous trials on the same 

evidence and charges. 
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253. That evidence remains for the most part intact and is not skewed by time or prejudice. 

 

254. The majority say the third appellant was prejudiced by his inability to cross-examine the 

firearm examiner and so the trial was unfair, therefore, ordering a retrial would give the 

prosecution the opportunity to cure that deficiency in their case. 

 

255. However, in my judgment, even if the Higgs report is discounted, the evidence that remains 

is still sufficient to found a conviction in this case because the gun and the circumstances 

that surround its finding cannot be so easily discounted and in fact corroborates or supports 

Campbell’s identification of the appellant Evans as one of the shooters. What the majority 

seems to overlook or give insufficient weight to in this regard is that the appellant Evans 

was charged with being concerned together in the commission of these offenses. Not only 

was he seen to shoot at Scott and Ambrose, but there is evidence that he was seen to join in 

a brutal physical attack upon officer Ambrose after he had been wrestled to the ground by 

Davis and he continued to fire shots at Ambrose with the others while he was on the ground, 

before running away. The law is clear. Where an offence is committed jointly by two or 

more persons each of them may play a different part, but each is guilty of the offence. Jurors 

are directed that before they can convict the defendant they must be sure that he committed 

offence himself or that he did an act or acts as part of a joint plan with [the others] to 

commit it. Put simply, are you sure that they were in it together? 

 

256. On the evidence, Evans committed acts of his own that would have resulted in the 

commission of the offenses and he also acted in concert with the others in the commission 

of the offences. That evidence does not change with time and would be available for another 

trial.  

 

257. The removal of the Higgs ballistic report does not significantly alter that evidence. The jury 

already believed that he had the gun which Campbell said he had and that he used it to put 

the two officers in fear of their lives. 

 

258. Would an order for a retrial have the effect of allowing the prosecution to cure a deficiency? 

What Lord Diplock had in mind, in my judgment, when he made the comments in Reid 

does not apply to the facts and circumstances of this case. The evidence to which the 

majority refer was not only always available to the prosecution and used in all three trials 

but was and will be available by virtue of the statutory provision that permits its 

admissibility without calling the maker of the report. That evidence was always available to 

the prosecution. This is not a case where the prosecution needs to go in search of additional 

evidence to bolster its case against this appellant. He will be defending the same case. 
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259. In The Queen v Taufahema [2007] HCA 11 an accused was charged with the murder of a 

police officer on the basis of secondary liability. The officer had been killed after he pulled 

over a car driven by the accused. A passenger in the car fired a number of shots into the 

windscreen of the police car. In its opening address at the trial, the prosecution stated that 

the accused was party to a joint criminal enterprise involving the use of a firearm to prevent 

the lawful arrest by the police of himself and three passengers in the car. By the conclusion 

of the trial, and as a result of exchanges between the Crown Prosecutor and the judge, the 

joint criminal enterprise was described in a different way: the judge directed the jury that the 

Crown alleged a joint enterprise to evade apprehension, involving the shooting of a police 

officer as a foreseen possibility. The accused was convicted. The Court of Criminal Appeal 

quashed the conviction on the ground that evasion of apprehension was not a crime known 

to law. It entered a verdict of acquittal. During the hearing of the application for special 

leave to appeal from the judgment of the Court of Criminal Appeal the Crown, for the first 

time, expressly characterised the joint enterprise as the commission of armed robbery in 

which a fatal shooting was foreseen as a possible incident. It was submitted that the Court of 

Criminal Appeal had erred in failing to order a new trial in which that joint enterprise could 

be alleged. Held, by Gummow, Hayne, Heydon and Crennan JJ, Gleeson CJ, 

Kirby and Callinan JJ dissenting, that if the Court of Criminal Appeal had been informed of 

the characterisation of the joint criminal enterprise advanced before the High Court, the 

correct order would have been for a new trial. There was no substantial difference between 

the case relied on at the trial and that sought to be relied upon if a new trial were ordered, 

and the Crown did not intend to advance factual allegations inconsistent with either the 

case advanced at the trial or the facts found by the jury and accepted by the Court of 

Criminal Appeal. 

 

260. At paragraph 52 the court said: 

 

“52  Insufficiency of evidence at one trial does not justify an 

order for a second trial. In Gerakiteys v The Queen, Gibbs CJ, 

when considering what was a sound exercise of the power of a 

court of criminal appeal to order a new trial, said:  

 

‘It would conflict with basic principle to order a new 

trial in a case in which the evidence at the original trial 

was insufficient to justify a conviction’ 

 

That proposition rests in part on the idea that if the evidence is 

unchanged at the second trial, accused persons should not be 

placed in jeopardy of conviction by a second jury where an 

appellate court has found that the evidence was insufficient at 
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the first trial; and in part on the idea that a new trial should 

not be ordered merely to give the prosecution an opportunity 

of mending its hand and presenting new evidence at the second 

trial which it failed to present at the first 

 

53  That proposition does not apply in relation to either of the 

ways in which the prosecution case was put at this trial. That is 

partly because the prosecution does not propose to rely on any 

of these ways at the second trial which it is seeking. It is partly 

because the appeal did not succeed by reason of evidentiary 

insufficiency, but by reason of the fact that the foundational 

crime relied on was not a crime, and by reason of deficiencies 

in the summing up. The accused's notice of appeal in the Court 

of Criminal Appeal did not contend that the jury's verdict was 

unreasonable or could not be supported having regard to the 

evidence.” 

 

261. No new case will be presented. The only evidence the appellant will face is what he has 

faced already. To the extent the majority claim that the appellant was prejudiced by not 

being able to cross-examine Higgs, should he come then Evans would be able to cross-

examine him and put to him the questions that he claims to have wanted to put to him to 

challenge the validity of the report and its findings. He would, therefore, not be prejudiced. 

The report was certainly needed for Evans to show he had no gun powder residue on his 

clothing or body. 

 

262. If there was error below it was judicial error in allowing the introduction of the report 

without giving the third appellant the opportunity to cross-examine on it. That was the 

alleged irregularity. 

 

263. Should the Higgs report be discounted on the basis that it operated to the prejudice of the 

third appellant and rendered the trial unfair? The majority appear to have arrived at this 

conclusion on the basis that Evans unlike Stubbs never denied that the gun was his and 

therefore should have had the opportunity to cross-examine Higgs on his findings in the 

ballistic report, presumably to show that the report was inaccurate and that the  findings 

made by Higgs that the casings found at the scene were fired by the dessert eagle pistol 

which the prosecution alleged was the gun he was seen running away from the scene after 

the shooting and attempted to hide in the sand before it was retrieved by police officer 

Knowles were false and inaccurate. 

 

264. I turn first to the question which Evans claimed he wished to put to the examiner. 
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The Questions 

 

265. Counsel for the appellant Evans and counsel for the appellant Stubbs say that they had 

questions they wanted to put to Higgs regarding his report. Evans’ questions 

concerned swabbing, the nature of the projectiles and continuity. 

 

266. Swabbing served no purpose because the case for the third appellant could not get better by 

cross-examination. The only issue was whether he had gun powder residue on his clothing 

or body. There was no such evidence and Thompson was equipped to answer any questions. 

As to the projectiles I am at a loss as to what the issue was, this was a case of “who dunnit”. 

This was not a case of whether the act was done or not. The defense proceeded on the basis 

that this was a case of mistaken identification. Each appellant said I had no gun I did not 

shoot anyone. What purpose would be served by calling the witness? Each was denying that 

he had handled a gun and there was no evidence that they had gunshot residue. Neither was 

saying I had a gun and therefore the bullets did not come from my gun so it is necessary to 

examine the projectiles to see if any came from the gun I handled: that is not the case. 

 

267. As such, I see no case for prejudice by the appellant not being able to cross-examine Higgs. 

At no time prior to this in any of the trials was any attempt made to cross-examine Higgs. 

Nor did they seek the assistance of their own firearm examiner to test the conclusions 

reached by Higgs. The firearm examiner Thompson is a local expert who could have 

addressed their technical questions. 

 

268. In short, nothing was done to call into question the accuracy of the Higgs report. 

 

269. As for continuity, it fell into the same category and chain of custody was for the jury. 

 

270. It did not change the prosecution case. 

 

271. To my mind, nothing in the questions took them out of the range of questions that arose 

because of the perceived difficulty the Crown was having in attempting to secure the 

witness’ attendance  - a witness who had not attended any previous hearings. 

 

272. This was nothing short of an attempt to sabotage the prosecution’s case with irrelevancies. 

 

273. The judge was right to refuse the application eventually. 

 

274. In the circumstances, I would rule that it was not unfair to Evans not to have been able to 

cross-examine Higgs and he suffered no prejudice. 
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Is the majority correct when they say Evans never denied having the gun? 

 

275. One gleans the case for the defense by the questions and suggestions put to the witnesses for 

the Crown in cross-examination. 

 

276. As part of his duty to his client, Counsel, who acts on instructions, has an obligation to put 

his client’s case to the witnesses fairly fully and honestly in his defense. See R v Foley 

[1998] QCA 225. Failure to do so may result in unfair trial. 

 

277. I refer to two Australian cases: Foley and R v Birks 19 NSWLR 677. 

 

278. In Foley: 

“Procedure — Defence counsel fails to put case to Crown 

witnesses — Form of the “Browne v Dunn” direction 

(Browne v Dunn (1893) 6 R 67) — Recent invention — 

Inappropriateness of Crown prosecutor asking a witness if 

another witness must have been lying Defence counsel at a 

trial failed to put his case to Crown witnesses. There was 

also excessive resort by the Crown prosecutor to the rule 

in Browne v Dunn (1893) 6 R 67. 

 

Held (allowing the appeal and quashing conviction): (1) If 

the essential elements of the eventual case were not put to 

witnesses who might have the capacity to cast doubt on the 

case, a fair trial (that is, a trial fair to both sides) would be 

jeopardised and appropriate adverse comment would have 

been reasonably expected. While variations in 

circumstances of particular cases would call for different 

responses, it was generally recognised in criminal trials that 

in summing up on this issue, the judge should simply have 

pointed out to the jury that the particular matter was 

not put to the relevant witnesses; that it should have been 

put so that the witness could have the opportunity of dealing 

with the suggestion; and that the witness was deprived of the 

opportunity to give that evidence and that the court was 

similarly deprived of receiving it. 

 

McNamara (unreported, Court of Criminal Appeal, NSW, 

No 60328 of 1995, 15 December 1995). 
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(2) Where there was a tenable case of recent invention, and 

the jury was to be instructed in a way which would permit 

adverse inferences to be drawn against a defence witness , 

there should have been some mention of other factors, such 

as misunderstanding or error on the part of counsel. 

 

Robinson [1977] Qd R 387; Birks (1990) 19 NSWLR 677; 48 

A Crim R 385, discussed. 

 

(3) The resort by counsel to questions, which invited a 

witness to answer, by reference to comment on the 

truthfulness of other witnesses, was to be deprecated. On a 

level of professional practice it was regarded as “not a 

proper question”. Such questions were also inadmissible.” 

 

279. And, in Birks: 

“Appeal — When conduct of case by defence counsel may 

lead to the quashing of a conviction 

 

B was convicted of a number of charges including 

maliciously inflicting grievous bodily harm with intent to 

have sexual intercourse, and having sexual intercourse with 

a woman without her consent knowing that she was 

not consenting. He appealed against those convictions, on 

the ground that the trial miscarried. The Crown called the 

complainant V; during cross-examination of her, B's 

defence counsel failed to raise with her two matters which 

were asserted in the defence case, viz, that no anal 

intercourse (one of the Crown's allegations) occurred, and 

that her facial injuries had occurred in a manner other than 

asserted by the Crown, which manner was relatively 

favourable to the defence. In the Crown's final address, and 

in the summing up, considerable emphasis was placed upon 

the failure of the appellant's barrister to cross-examine the 

complainant concerning those matters, and that this failure 

reflected on the credit of B. After the jury retired, defence 

counsel made a statement to the trial judge from the bar 

table to the effect that the defence claims regarding those 

matters had been put to him in instructions from his 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977145214&pubNum=0005143&originatingDoc=Ib7efab40def811e38d5ff1c077c6b82a&refType=IC&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990308273&pubNum=0005138&originatingDoc=Ib7efab40def811e38d5ff1c077c6b82a&refType=IC&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990308273&pubNum=0005138&originatingDoc=Ib7efab40def811e38d5ff1c077c6b82a&refType=IC&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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client prior to the prosection case, and that it was only 

through oversight that he had not raised them when he 

should have, during cross-examination of V. The Crown 

accepted that version of events, both at trial and on appeal. 

 

Held: (1) (per coram) The trial had miscarried, by virtue of 

comments by the prosecution and the trial judge regarding 

these matters. (per Gleeson CJ, McInerney J concurring) 

The rule in Browne v Dunn (1893) 6 R 67 required that the 

matters in issue have been raised by the defence in cross-

examination. The rule applies in NSW, in criminal trials, 

and not just in civil trials. It does not apply in committal 

hearings. However, where trials are concerned, it is to be 

applied flexibly. Discussion of the objectives it is designed to 

serve. In particular, a trial judge must exercise caution, 

before or in the course of instruction the jury that a breach 

of the rule was relevant to the assessment of the 

accused’s credit. If the jury is to be instructed in these 

terms, appropriate qualifying comments may need to be 

made, such as comments explaining reasons for the omission 

to comply with the rule that are not adverse to the accused. 

Discussion of these factors. 

 

Manunta (unreported, Court of Criminal Appeal, SA, King 

CJ, Legoe and Bollen JJ, 28 July 1989), followed. 

 

In the present case, the trial judge had not adequately 

cautioned the jury in relation to reliance on the breach of 

the rule as reason for doubting the credit of the accused. 

(per Lusher AJ) The situation in the instant trial was 

not really a Browne v Dunn situation. There is no suggestion 

that having failed to cross-examine V on a matter which on 

his insturctions was directly in issue that in his address 

defence counsel made any unfair or improper forensic 

attack or challenge to V, on the relevant portion of evidence. 

The Crown actually conceded that counsel had 

not addressed on it. Nonetheless, the attack on B's credit in 

the circumstances meant that the trial had miscarried. 

Discussion of remedies available to defence counsel at trial, 

where a situation of this type develops. 
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(3) (per Gleeson CJ, McInerney J concurring) The fact that 

defence counsel has acted contrary to instructions, or 

incompetently, is not in itself ground for intervention by a 

Court of Criminal Appeal. However, in certain cases such a 

factor will justify intervention. The court must be extremely 

cautious in intervening in such a context. Discussion of the 

relevant principles. In particular, flagrant incompetence by 

defence counsel may require the appellate court to hold that 

a miscarriage of justice has occurred.” 

 

280. It cannot be gainsaid, that one gleans the case for the defence from the questions and 

suggestions put in cross-examination that is why it is incumbent on counsel to put his 

client’s case to the witnesses for the prosecution to give them an opportunity to respond and 

to avoid charges of recent invention. 

 

281. In this case that is what happened. 

 

282. So, for example, at page 382 or page 1519 of the Electronic Bundle during the cross-

examination of Frank Burrows counsel put the following to the witness: 

 

“Q. Is it not true that you and officer Robinson made up this 

story of putting a gun in Clinton Evans hand to account for 

your firing your weapon, isn't that the truth? 

 

A.No mam.” 

 

283. Earlier, at page 1507, the witness answered: 

 

“A. While running Mr Evans pointed the firearm...indicating 

 

Q. I'm going to suggest to you, sir that never happened. That 

Mr Evans at no time had a weapon. I suggest that to you. What 

do you say to my suggestion? 

 

A. He had a weapon ma’am.” 

 

284. It is clear that what was being asserted by Evans is he at no time had possession of any gun 

and that the story was an invention of the prosecution witnesses.  

 

285. So, for the majority to say it was not Evans’ case that he did not have a gun is stupefying 

and out of touch with reality. The argument that he did not deny having the gun before the 

interview concluded is specious at best.  

 

286. It is plain to see why the trial judge concluded in directing the jury that Evans denied having 

the gun. 
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287. The majority put a case for the appellant that he himself never put and would have been 

contrary to instructions - a recent invention to support the case now being made that he had 

questions to put to Higgs.  

 

288. The finding by the majority that Evans never denied having a gun is seriously flawed and 

not in keeping with the evidence. The case for Evans was conducted on that footing. The 

reason why he called Officer McClure was to buttress the defense that he did not have a 

gun. 

 

289. The majority, in my judgment, have engaged in acts of fantasy to reach that conclusion. The 

case for an acquittal in these circumstances cannot be seriously advanced. Indeed, if the 

report is admitted the proviso should be applied and the appeal dismissed. 

 

290. There is, therefore, no question in my judgment that with or without the Higgs report the 

case against Evans that his hand played a role in the killing of Officer Ambrose is 

substantial.  

 

291. The majority say the event happened so long ago it is time to bring it to an end. I do not 

agree. 

 

292. I have not seen anything to suggest that any of the evidence now available will not be 

available on a retrial and no prejudice has been shown or alleged by the appellant to prevent 

a retrial. 

 

293. The Privy Council has said repeatedly that crime is local and while it may have its own 

views of whether as a matter of principle a retrial should be ordered in any case, that 

decision is for the local courts. There is a very good reason for that - it is that what is in the 

interest of justice in England or Jamaica or Scotland may or might not be in the interests of 

justice in The Bahamas. The local court must, in exercising discretion, be alive to the local 

flavour. 

 

294. The interests of justice to be served are the interests of the Bahamian people, the interests of 

The Bahamas. The primary interest of justice for Bahamians is that those guilty of serious 

crimes should not go free. 

 

295. So how does it serve the interest of justice of Bahamians that a man who killed a police 

officer and attempted to kill another as part of a concerted effort should be set free? 

 

296. The majority say that this was just an ordinary case of murder. That the third appellant did 

not know that the person killed was a police officer. 

 

297. The reality is that the shooter that night did not care about such particulars. 

 

298. In my judgment, this was no ordinary crime, this was no ordinary murder. This was a public 

killing of a police officer in the discharge of his duties to detect and investigate crime. Does 

it matter whether the evidence discloses that none of the three men who trained their guns 
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on the deceased knew that he was a police officer, if indeed that were the case? That may be 

a matter for sentencing but certainly should not influence the decision as to whether it is in 

the interests of justice to order a retrial. It is mind boggling to me that the majority would 

say the fact that Ambrose was a police officer is an immaterial consideration. Lord Diplock 

in Reid made it clear that the categories of factors for consideration ware not closed and 

particular local consideration should be taken into account. 

 

299. In any event, the evidence is that the appellant aimed his gun at the police officers who were 

in pursuit of him after the shooting and he aimed this same gun at them before trying to 

conceal it in the sand. Additionally, the indisputable evidence is that Marcian Scott was a 

well-known police officer and the deceased and Scott were standing together when the 

shooting started. The killers never asked Scott to move aside because they did not want to 

kill a police officer. The shots were fired indiscriminately at both Scott and Ambrose and 

they both tried to flee for their lives. Unfortunately, Ambrose did not make it to safety. 

 

300. The finding by the sentencing judge that there was no suggestion that Ambrose was targeted 

because he was a police officer is open to question on the evidence. The two men who were 

in the fight with the appellants were seen making a report to the police officers when the 

appellants appeared on the scene and started shooting with their murderous intent. There 

was, in my judgment, a clearly established joint intent to kill a police officer. 

301. No life is cheap but the killing of a police officer more than any other offence strikes at the 

heart of the very fabric of the society since law enforcement is an absolute essential element 

to the maintenance and order of a society, especially a democratic society. 

 

302. Now by any yardstick, the killing and murder of a police officer is a matter that most 

Bahamians would think should carry the most condign penalty, the death penalty and attract 

the highest penalty and condemnation. 

 

303. This is not science which allows one to make a calculation in mathematical terms. This is a 

discretion to be exercised taking these matters into account. 

 

304. Too much murder is the name of a song made popular by a local Bishop that captures the 

sentiments and thinking of the majority of the average Bahamian that the murder rate is too 

high. Those who do not live in ivory towers and who see daily the deleterious effects of 

crime, especially the crime of murder upon our community bemoan almost daily increasing 

murder rate. So much so that in this small country where the annual murder statistics have 

continually been on the rise and exceed 100 annually that a figure of fewer than 100 

murders last year has, unfortunately, become a source of celebrating success in crime 

fighting. 

 

305. How can it be in the interests of Bahamian justice that no retrial should be ordered in Evans’ 

case? The circumstances and the evidence compel a conclusion that he was one of the 

killers, even without the Higgs report. 

 

306. I say there is no statutory limitation for the offence of murder. We should not arbitrarily 

impose a judicial limitation unless compelled to do so. While judicial intervention has cut 
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off some trials this is an exceptional case. The message should be loud and clear that the 

killing of a police officer, on duty, in the execution of his duties, which strikes at the very 

fabric of the society has no limitation of any kind and “It is in the interest of the public, 

the complainant, and the [defendant] himself that the question of guilt or otherwise be 

determined finally by the verdict of a jury, and not left as something which must 

remain undecided by reason of a defect in legal machinery.” This was said by the Full 

Court of Hong Kong when ordering a new trial in Ng Yuk-Kin v. the Crown (1955) 39 

H.K.L.R. 49, 60.   

 

307. For these reasons I dissent from the views expressed by the majority. I would order a retrial 

in Evans’ case. 

 

 

 

 

 

___________________________________________ 

The Honourable Sir Hartman Longley, P 

 

 


