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Criminal Appeal- Extension of Time- Armed Robbery-Possession of Firearm- Voir Dire- 

Confession Statement- Jury Direction- Accomplice Warning 

On the 7
th

 May, 2013 Mario Sawall, along with Amos Francis and Dexter Carter drove to Nassau 

Games web shop located on Coral Road in Freeport, Grand Bahama. Sawall, the driver, parked 

several feet away from the web shop. Francis and Carter entered the web shop armed with 

handguns, wearing towels around their heads and dust masks covering their mouths. They 

robbed the employees of money and cell phones. They escaped by way of vehicle, which driven 

by Sawall. On 3
rd

 December, 2014 Mario Sawall was convicted of three counts of armed robbery 

contrary to section 339(2) of the Penal Code and one count of possession of a firearm with intent 

to commit and indictable offence contrary to section 34(1) of the Firearms. He was sentenced to 

18 years imprisonment.  He makes an application for an extension of time in order to appeal his 
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conviction and sentence. He alleges that he has good prospects of success contending that 

(i)there were specific irregularities and illegalities that affected the fairness of the case such as  

the judge’s failure to call a voir dire prior to the admission of the confession statement, the 

admission of evidence that was highly prejudicial and imputations of bad character, (ii) the judge 

failed to sufficiently caution and direct the jury on how to assess certain evidence, (iii)the 

conviction was unsafe and unsatisfactory and(iv) the sentence was unduly severe. 

 

Held: Application dismissed; conviction and sentence affirmed 

 

 

(i) Counsel submitted that by not holding a voir dire, the applicant was deprived of an 

opportunity to have the admissibility of the purported voluntary confession statement determined 

according to law. Counsel for the respondent submitted that as there were no allegations of 

police brutality or unfairness made by the applicant prior to the beginning of the trial there was 

no basis on which to hold a voir dire. There is nothing in the transcript or the affidavits filed by 

the applicant which establishes that (in the words of Evidence Act s. 20(2) it was “represented to 

the court that the confession was unreliable or obtained by oppression” so as to trigger the 

mandatory duty to hold a voir dire.  As noted, at no point did the applicant or his attorney object 

to the admission of the documents into evidence. There is no evidence that it was foreshadowed 

during case management which is the usual practice and which would have alerted the trial judge 

to the need for a voir dire. 

 

 

(ii)The most important factor in determining whether a piece of evidence is admissible is its 

relevance to the proceeding.  In reviewing the evidence in this matter it is clear that the defence 

was seeking to establish that the confession statement relied on by the crown was obtained 

through inappropriate means. The suggestion to the officer was that the applicant had been 

previously arrested and that he was promised that if he provided a statement in the current case 

to assist them it would benefit him relative to the earlier charge. It is clear then that the 

information being elicited from the police officer was important to the defence being put forward 

by the applicant and it would have been improper for the trial judge to disallow that evidence.   

 

In these circumstances, it is now a matter entirely within the discretion of the trial judge to 

determine whether, in the light of the content and manner of the witness’ evidence, the 

circumstances of the case and the issues raised, to give any warning at all; and, if so, in what 

terms.  

 

(iii)The learned judge provided the basis for the sentenced which he imposed on the applicant. 

After having reviewed the same, we cannot say that there was any error in principle as to his 

approach.  

 

(iv)Having reviewed this case as a whole we are satisfied that the learned judge in passing 

sentence on the applicant followed the accepted principles. His circumstances were clearly 

different to that of Francois who pleaded guilty and assisted the Crown in prosecuting the case 

against the applicant. In the final analysis we are satisfied that the sentence imposed was not 

unduly severe or harsh. 
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The applicant’s proposed grounds of appeal have no prospect of success. 

 

Sterling v Director of Public Prosecutions [1944] 2 ALL ER 0013 mentioned 

Pipersburgh v The Queen [2008] UKPC 11 distinguished 

R v Firth [1955] 3 ALL ER 0738 considered 

R v. Makanjuola; R v. Easton [1995] 1 WLR 134  applied 

S.S v Regina SCCrApp. No. 268 of 2015 applied 

R v Gumbs (1927) 19 cr.App.R.94 considered 

Prince Hepburn v. Regina SCCrApp No. 79 of 2013 considered 

 

 

______________________________________________________________________________ 

 

JUDGMENT 

______________________________________________________________________________ 

 

Judgment delivered by The Honourable Mr. Justice Evans, JA (Actg.): 

 

INTRODUCTION 

FACTUAL BACKGROUND 

 

1. On 1
st
 December, 2014 the intended appellant, Mr. Mario Sawall (hereinafter “the 

applicant”) pleaded not guilty to three (3) counts of armed robbery contrary to section 

339(2) of the Penal Code and one (1) count possession of firearm with intent to commit 

an indictable offence, contrary to section 34(1) of the Firearms Act, Chapter 213 in the 

Supreme Court, in Freeport Grand Bahama. On the 3
rd

 December, 2014, the applicant 

was convicted on all counts. The applicant was sentenced to 18 years imprisonment on 

the 22
nd

 January, 2015 to take effect from the date of conviction. 

 

2. On 27
th

 June, 2016, Criminal Form No. 1, Notice to Appeal Against Conviction or 

Sentence was signed by the applicant which was out of time and so on the 24
th

 April, 

2017 the applicant filed a summons supported by an affidavit of the same date, making 

application for an order that he be granted an extension of time within which to appeal. 

 

3. The applicant’s application for an extension of time within which to appeal was heard by 

us on the 1
st
 and the 20

th
 November, 2018 and after hearing submissions we reserved our 

decision and promised to provide a written ruling and we do so now. 

 

THE PROSECUTION’S CASE 

 

4. The Prosecution relied on three key witnesses Paula Rigby, Amos Francois and Detective 

Constable 3243 Sherwin Moore. 
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EVIDENCE OF PAULA RIGBY 

 

5. Ms. Rigby testified that on 7
th

 May, 2013 sometime around 6:30 a.m. she arrived at 

Nassau Games located on Coral Road where she was employed. Shortly afterwards, her 

supervisor Ms. Taylor and the security officer Mr. Riggs arrived. Ms. Taylor unlocked 

the door. They did their cleaning and waited for customers to arrive. Mr. McDonald and 

Ms. Pierre arrived in from Nassau. Mr. McDonald came to check their funds for the week 

and Ms. Pierre came to update the computers. 

 

6. Sometime later Mr. Riggs, the security officer, left to go to the Pepper Pot to purchase 

coffee and other items for the staff members. Upon his return, he forgot that he left his 

change and went back to get it. Ms. Rigby remembered that she had spilled water in her 

car and went outside to screw the windows down. While she was returning, she noticed 

two men were in the front of her walking. Both of them had towels wrapped around their 

heads and dusk masks covering their mouths. Ms. Taylor tried to get Mr. Riggs attention 

to tell them to take the masks off their faces. 

 

7. Mr. Riggs approached one of the men who pulled a black object that appeared to be a gun 

from out of his waist. Ms. Rigby tried to run out of the store and the other man pulled her 

back. They told her to take them to where the safe was. Ms. Rigby took them to the area 

where the petty cash was kept. However, he told her take him where the safe was. She 

took him to the area where Mr. McDonald was. He kicked the door open, all the money 

was on the table and the safe was open. He instructed Mr. Riggs to get on the ground and 

demanded that Ms. Rigby and Mr. McDonald put the money inside the bag along with 

their cell phones and personal items. He demanded that they face the wall and the robbers 

made good their escape. 

 

 

EVIDENCE OF AMOS FRANCOIS 

 

8. Mr. Francois testified that on 7
th

 May, 2013 he along with Dexter Carter and the applicant 

were driving to Nassau Games in a vehicle that was driven by the applicant. They parked 

about 20 to 30 feet from the web shop. He said that the applicant gave him a gun and he 

(Francois) and Dexter armed with handguns went into the web shop and robbed the 

employees of money and cell phones. After the robbery, they ran to the car and the 

applicant drove off to Eight Mile Rock, where they shared the money.  Francois testified 

that he and Dexter Carter got about $7,000 and the applicant got about $3,000. He further 

stated that Dexter put the plan together and the applicant was the getaway driver. 

 

EVIDENCE OF OFFICER SHERWIN MOORE 

 

9.  Police Investigator, DC 3243 Moore, testified that on 17
th

 October, 2013 he videotaped 

an interview with the applicant. His evidence was that the applicant voluntarily gave a 
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record of interview and a statement admitting to his involvement with respect to the 

offences. 

 

 

THE DEFENCE’S CASE 

 

10. The applicant gave sworn evidence, he testified that when he was arrested at Freeport Jet 

Wash the arresting officer, Sergeant Steven Hamilton, took him to his residence and 

showed him a search warrant. He claimed that Sergeant Hamilton told him that when 

they were finished with him, he will tell them everything. The police put him in a 

different unmarked police vehicle with Sergeants Weir and Johnson and took him to the 

Police Custody Suite at Central Station. 

 

11. The applicant further testified that when he arrived at the station he requested to speak to 

ASP Lloyd. He said that ASP Lloyd told him that they need information on Amos 

Francois and Dexter Carter. He gave the information to ASP Lloyd who took notes and 

kept his identity a secret because he was an informant. He further stated that Officer 

Ewing came to him and accused him of being a robber. He said that after this, Officer’s 

Ewing and Barr physically beat him causing his shoulder to pop out of place and that he 

also got a laceration on his wrist. 

  

12. The applicant also testified that Amos Francois’ evidence was a lie. He also denied 

having any discussion about a robbery. The applicant’s evidence was that on the said 

morning Dexter was going to take them to BORCO so he (the applicant) and Amos could 

apply for jobs. His evidence was that it was only after the robbery occurred that he found 

out about it. 

 

13. On the 3
rd

 December, 2014 the applicant was convicted of three counts of armed robbery 

contrary to Section 339(2) of the Penal Code and 1 count of possession of firearm with 

intent to commit an indictable offence, contrary to Section 34(1) of the Firearms Act, 

Chapter 213. The applicant was sentenced to 18 years imprisonment on the 22
nd

 January, 

2015 to take effect from the date of conviction. 

 

 

THE APPLICATION 

 

14.  The applicant in his affidavit of the 24
th

 April, 2017 stated the reasons for his delay as 

follows:- 

 

“2 That after I was convicted and sentenced, I filled out an 

appeal form from the prison. Sometime later I was told that 

the court had not received my application. 

 

3. I then filed a Notice of Application for Extension of time 

within which to Appeal on the 27
th

 June 2016 and the Court of 

Appeal received this on the 16
th

 July 2016. A copy of the Notice 
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of Application for Extension of Time within which to Appeal is 

hereby marked and exhibited “MP 1”. 

 

4. That the delay in the court receiving my application for 

Appeal is not my fault and was a circumstance beyond my 

control. 

 

5 That I verily believe that have a good case for appeal”. 

 

15.  On the 22
nd

 October, 2018 the applicant filed a supplemental affidavit in support of his 

application in which he set out the proposed grounds of his intended appeal as follows:- 

 

“7. I believe that there is merit in my appeal for the following 

reasons: 

 

i. That in the course of my trial some specific illegalities and 

irregularities substantially affecting the merits of my case and 

the fairness of my trial was committed, namely but not limited 

to: 

 

a. Defense Counsel’s failure to call for a voir dire to be heard 

and determined; 

 

b. Information that was highly prejudicial was wrongly 

admitted as evidence; 

 

c. Imputations of bad character; 

 

d. The learned judge gave insufficient and inadequate 

directions on inconsistencies and how such was to be dealt 

with; and 

 

e. Prejudicial statement in defence closing address to the jury; 

 

ii. Judge’s failure to give a Lucas Direction and to sufficiently 

with force, remind and caution the jury when assessing the 

evidence of Amos Francois, a former co-defendant on the 

indictment, how to assess his evidence. 

 

iii. That the grounds complained of, when taken together as a 

whole make the conviction unsafe and unsatisfactory; and 

 

iv. The sentence is unduly severe in all the circumstances of the 

case”. 
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16. The respondent filed an affidavit in response on the 31
st
 October, 2018 which was sworn 

by Monique Turnquest on the same date. However, that affidavit consisted primarily of 

hearsay information and was of no assistance to us in this matter.  

 

DISCUSSION  

 

17. The power to grant an extension of time within which to appeal to the Court of Appeal is 

given by rule 9 of the Court of Appeal Rules 2005. It is well settled that in exercising our 

discretion to extend time, we must consider the following four factors: (1) the length of 

the delay; (2) the reasons for the delay; (3) the prospect of success of the intended appeal; 

and (4) the prejudice, if any to the intended respondent. 

 

 

 THE LENGTH AND REASON FOR THE DELAY 

 

18. The applicant is out of time by approximately 27 months. Mr. Rolle submits that the 

applicant had submitted a Form within the prescribed time which he expected to be 

conveyed to the Court. There is no indication as to what has happened to the alleged 

Form as the respondent makes no admissions relative to the existence of the same. Mr. 

Rolle, however, contends that this evidence lends support to efforts purportedly made by 

the applicant to file the notice of appeal. The affidavit in support of the application, he 

says, also shows the applicant was left without legal assistance in his efforts to file the 

notice of appeal and he regrets not vigorously pursuing it as much as may have been 

possible. 

 

 

 PROSPECTS OF SUCCESS 

 

19. As noted above in the applicant’s affidavit of 22
nd

 October 2018 he sets out the proposed 

grounds of appeal which he says support his opinion that his appeal has good prospects of 

success. 

 

PROPOSED GROUNDS OF APPEAL 

 

GROUND 1: That in the course of my trial some specific illegalities and irregularities 

substantially affecting the merits of my case and the fairness of my trial was committed, 

namely but not limited to: 

 

a. Defense Counsel’s failure to call for a voir dire to be heard and determined; 

 

b. Information that was highly prejudicial was wrongly admitted as evidence; 

 

c. Imputations of bad character; 

 

d. The learned Judge gave insufficient and inadequate directions on inconsistencies 

and how such was to be dealt with; and 
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e. Prejudicial statement in defence closing address to the jury; 

 

20.  For convenience this ground is discussed with reference to following subheads below. 

 

a. Defense Counsel’s failure to call for a voir dire to be heard and determined. 

b. Information that was highly prejudicial was wrongly admitted as evidence. 

 

21. These two issues raised by Mr. Rolle can conveniently be dealt with together as both 

relate to the absence of a voir dire prior to the admission of the alleged confession 

statement of the Applicant. Counsel submitted that by not holding a voir dire, the 

applicant was deprived of an opportunity to have the admissibility of the purported 

voluntary confession statement determined according to law. 

 

22. Counsel for the respondent submitted that as there were no allegations of police brutality 

or unfairness made by the applicant prior to the beginning of the trial there was no basis 

on which to hold a voir dire. 

 

23. Section 20 (1), (2) and (3) of the Evidence Act chapter 65 is in the following terms:- 

 

“20. (1) In any proceedings a confession made by an accused 

person may be given in evidence against him in so far as it is 

relevant to any fact in issue in the proceedings and is not 

excluded by the court in pursuance of this section. 

 (2) If, in any proceedings where the prosecution proposes to 

give in evidence a confession made by an accused person, it is 

represented to the court that the confession — 

 

 (a) was or may have been obtained by oppression of the 

person who made it; or 

 

 (b) is rendered unreliable by reason of anything said or done 

or omitted to be said or done in the circumstances existing at 

the time, the court shall not allow the confession to be given in 

evidence against him except in so far as the prosecution proves 

to the court beyond reasonable doubt that the confession 

(notwithstanding that it may be true) was not obtained as 

aforesaid. 

 

(3) In any proceedings where the prosecution proposes to give 

in evidence a confession made by an accused person, the court 

may of its own motion require the prosecution, as a condition 

of allowing it to do so, to prove that the confession was not 

obtained as mentioned in subsection (2).”[Emphasis Added] 
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24. The pith of the argument for the applicant is that “defence counsel’s failure to discharge 

his duty to exercise good judgement, based on his instructions, and to object to the 

request to have the documents tendered as exhibits coupled with the trial Judge’s failure 

to make an inquiry into the allegation of abuse and inducements (notwithstanding 

statements having been entered at that point) makes the conviction a miscarriage of 

justice, the trial unfair and the evidence prejudicial to the Appellant” 

 

25. There is nothing in the transcript or the affidavits filed by the applicant which establishes 

that (in the words of s. 20(2) it was “represented to the court that the confession was 

unreliable or obtained by oppression” so as to trigger the mandatory duty to hold a voir 

dire. Mr. Rolle however argues that having regard to the extensive cross-examination on 

the allegations affecting voluntariness of the statements, it seem evident that defence 

counsel was fully instructed in this regard. The fact is we do not know why defence 

counsel opted not to request a voir dire and it is quite possible that for strategic reasons 

he decided not to do so. 

 

26. Mr. Rolle further submits relying on the case of Sterling v Director of Public 

Prosecutions [1944] 2 ALL ER 0013 that it was the judge’s duty to prevent inadmissible 

material being put before the jury even if no objection is taken. He argues that by not 

holding a voir dire, the Judge relinquished his discretion to the Jury to decide the issue of 

admissibility. We also note that section 20 (3) of the Evidence Act provides that “the 

court may of its own motion require the prosecution, as a condition of allowing it to 

do so, to prove that the confession was not obtained as mentioned in subsection (2).” 

 

27. The transcripts however, support Ms. Stubbs’ contention that prior to cross-examination 

there was no indication that the applicant was challenging the confession statement. The 

transcript of the 2
nd

 December, 2014 page 37 lines 10-13 discloses as follows:- 

 

“MS.KEMP:  My Lord, if there are no objections, the 

crown asks that the Record of Interview 

be entered as an exhibit in these 

proceedings. 

 

MR.LAING:   No objection”. 

 

28. At page 38 lines 11-16 we see the statement entered without objection from defence 

counsel and at page 39 lines 18-24 the CD recording of the interview was also admitted 

into evidence again without objection from defence counsel. 

 

29.  Mr. Rolle’s further submission is that once it became clear by the cross examination that 

the applicant was taking issue with the statement the judge should have rectified the 

situation. It is quite clear that at that stage it was too late to hold a voir dire as the 

documents and the CD had all already been admitted into evidence. It was then a matter 

for the jury to make a determination whether on the evidence given they were satisfied 

that the confession was given voluntarily. As submitted by Counsel for the Respondent 
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the Learned Judge gave proper directions to the jury on how to treat the evidence of a 

confession to assist them in that determination. 

 

30.  Mr. Rolle sought to rely on the decision of the Privy Council in Pipersburgh v The 

Queen [2008] UKPC 11. However, that case is distinguishable on the basis that in that 

case the issue of admissibility had been raised but the trial judge proceeded to make a 

determination of the admissibility without first holding a voir dire. As noted in our case, 

at no point did the applicant or his attorney object to the admission of the documents into 

evidence. There is no evidence that it was foreshadowed during case management which 

is the usual practice and which would have alerted the trial judge to the need for a voir 

dire. 

 

31.  In the above circumstances we see no merit in these two complaints raised by the 

applicant and we do not find that the evidence was wrongly admitted. 

 

c. Imputations of bad character 

 

32. The gist of this complaint is that defence counsel elicited from a police witness that the 

applicant had been previously arrested on a different charge of armed robbery. Counsel 

submits that the effect of that evidence, on the whole of the case created unfairness in the 

trial process as the evidence was highly prejudicial and irrelevant. In support of this 

submission Counsel relies on Section 29 of the Evidence Act which states as follows:- 

 

“29. In criminal proceedings evidence may be given of the good 

character of the accused person, but evidence may not be given 

of his bad character, unless and with leave of the court 

witnesses have been called or questions have been asked to 

show that he bears a good character”. 

 

33. This provision ex facie seeks to ensure that the Crown does not lead evidence of bad 

character in support of their effort to make a case against an accused person unless he 

puts his character in issue. However, the case of R v Firth [1955] 3 ALL ER 0738  

indicates that even when prejudicial evidence is led by defence counsel it can be 

prejudicial and lead to a mistrial or conviction being quashed. 

 

34. In Firth in the course of the accused’s trial for breaking and entering a dwelling house 

and stealing jewelry, a police officer, in cross-examination by counsel for the accused, 

gave certain evidence highly prejudicial to the accused relating to another case and to 

other police inquiries. The assistant recorder directed the jury that they should not 

consider this evidence, but refused to discharge them and begin the trial again before 

another jury. It was held on appeal that the jury should have been discharged and the trial 

begun again. 

 

35.  It must be noted, however, that the most important factor in determining whether a piece 

of evidence is admissible is its relevance to the proceeding. Relevant evidence includes 

any evidence that would make the existence of a material fact more probable or less 
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probable than it would be without the evidence. As a general rule, relevant evidence is 

admissible, while evidence deemed irrelevant is not. It should be noted however that even 

if evidence is deemed relevant by a judge, it could be excluded if the possibility that it 

would confuse a jury, mislead jurors, or unfairly prejudice jurors against a defendant is 

greater than its probative value. 

 

36.  In reviewing the evidence in this matter it is clear that the defence was seeking to 

establish that the confession statement relied on by the Crown was obtained through 

inappropriate means. The suggestion to the officer was that the applicant had been 

previously arrested and that he was promised that if he provided a statement in the 

current case to assist them it would benefit him relative to the earlier charge. This is seen 

at page 55 of the transcript lines 17-20 as follows:- 

 

“Q. I am going to put to you that when he was arrested for 

that matter in October, you said to him if he could give 

you information about the matter happening in May 

you would let him out.” 

 

37. It is clear then that the information being elicited from the police officer was important to 

the defence being put forward by the applicant and it would have been improper for the 

trial judge to disallow that evidence.  In these circumstances this complaint is without 

merit. 

 

d. The learned judge gave insufficient and inadequate directions on inconsistencies  

and how such was to be dealt with;  

 

38.  Mr. Rolle submitted that the learned judge failed to properly and adequately draw out 

inconsistencies to the jury and to explain the possible effect, if any on the assessment of 

the evidence and the witness. The short answer to this is that the learned judge did in fact 

direct the jury as to how to deal with any inconsistencies which they found to exist. It is 

true that the judge did not specifically point out to the jury any particular inconsistency. 

However, in reviewing the evidence we could find no material inconsistency nor could 

Mr. Rolle point us to any material inconsistency. 

 

39. The gist of the attack of Mr. Rolle at trial was that the witness Francois was unreliable as 

he was adding information which he had not previously given, rather than that what he 

said was inconsistent or contradicted an earlier statement. In his summing up the learned 

judge in our view gave proper directions on how the jurors were to assess the entirety of 

the evidence and also in relation to the credibility of the witnesses. In these circumstances 

this complaint also is without merit. 

 

 

e. Prejudicial statement in defence closing address to the jury 

 

40. During the course of his closing address defence counsel at pages 89-90 of the transcript 

made the following statements:- 
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“When deciding your verdict you must be courageous, don’t 

allow fear to cause you to come back with a guilty verdict. 

Don’t be distracted with crime in this Country that is not how 

it works. There is a procedure and there is a method which you 

should arrive at work based on the evidence in this court. The 

volume of the evidence is stacked up against him. We have seen 

jurors where all the evidence is stacked up against the accused 

and the jury comes back with a not guilty verdict and the 

whole country is shocked, that is the power that you have, No 

one can question your verdict, no one can question that. 

And Mr. Sawall would have given evidence in the stand and he 

went through the intense cross-examination by Ms. Kemp for 

such a long period of time. We don’t know how he feels with 

his life on the line, he wants to get his point across, he wanted 

to give a confession. He sees he was in problem with the 

police.” 

 

41. Mr. Rolle submits that the effect of those words undermined the defence’s case by firstly, 

accepting that the evidence was stacked against the applicant and that with the state of the 

evidence as is, to bring a not guilty verdict would shock the country. Further, that 

notwithstanding defense saying that the statement of the applicant to police were not 

voluntary, the applicant wanted to give a confession. This, Mr. Rolle says, is self-

contradictory. 

 

42. It is clear that the extract from the closing address of defense counsel to the jury could 

have been better worded. However, the import intended is discernable. He was admitting 

that there was strong evidence against the applicant and there was. There was a 

confession in a record of interview and written statement together with a CD recording of 

the same. In addition to this there was evidence from Francois who was an alleged 

participant in the crime alleged. It these circumstances it would have been disingenuous 

to do other than to admit that “the evidence was stacked up against him.” However, 

counsel was telling the jury that notwithstanding this they had the power to still find him 

not guilty even if that decision would likely shock the Country and no one could 

challenge their verdict. 

 

43.  In any event we do not accept the submission of Mr. Rolle that assuming the jury used 

what was said to influence their deliberation, then the statements made in the address to 

the jury dammed the applicant. In our view the evidence against the applicant was 

overwhelming and was not affected by the comments of defense counsel. This complaint 

therefore also is without merit. 

 

44.  It is not quite clear what the reference to the applicant wanting to make a statement 

related to. However, it could reasonably be a reference to him being in trouble with the 

police and therefore giving in to the inducement offered by the police to give a 

confession. It must be recalled that the applicant’s position was that he was asked to give 
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a confession and he would then be used as a witness against the other participants in the 

robbery. In this sense it could be said that “he wanted to give a confession. He sees he 

was in problem with the police.” 

 

GROUND 2: Judge’s failure to give a Lucas Direction and to sufficiently with force, 

remind and caution the jury when accessing the evidence of Amos Francois, a former co-

defendant on the indictment, how to assess his evidence. 

 

45. Mr. Rolle during his submissions abandoned the submission relative to the lack of a 

Lucas Direction and concentrated on the complaint of the lack of a proper accomplice 

warning relative to the evidence of Francois. He contends that the directions given and 

the analysis of the evidence as to how the jury should assess the evidence of Amos 

Francois and to look for independent support for his evidence in all the circumstances of 

this case was inadequate. He says that a more robust direction and analysis of the 

evidence was required. 

 

46. The learned judge in directing the jury on the evidence of Francois at page 113 lines 12-

23 stated as follows:- 

 

“Amos Francois was the second prosecution witness, and you 

will recall that he was the witness who admitted his 

involvement in the arm (sic) robbery of Nassau Games, on the 

7
th

 May, 2013. And I should warn you of the special need for 

caution since by his own admission he was an accomplice in the 

crimes committed, he may have his own axe to grind against 

this defendant, hence the special need to (sic) caution. And so 

you should look for support for his evidence before you can 

rely upon it. However, if you are sure he is speaking the truth, 

you may rely upon his evidence alone to convict”. 

 

47. Mr. Rolle submits that the learned judge should have gone on to say in clear and simple 

terms why it was necessary to exercise caution when considering the evidence of Amos 

Francois and to show what evidence may be regarded as support for it for the reason that 

the evidence of Francois could have been tainted by an improper motive in all the 

circumstances of the case. Counsel concluded that applying the rules of guidance 

enunciated in Makanjuola to the present case the directions and the analysis given were 

so inadequate as to render it a miscarriage of justice. He says that the circumstances of 

the case and the issues which the jury had to decide having regard to the quality of the 

witness’ evidence and the question as to whether his evidence could be deemed credible, 

were crucial factors warranting a more robust direction and analysis of the evidence. 

 

48.  The English case of R v. Makanjuola; R v. Easton [1995] 1 WLR 134 established 

guidelines as to how trial judges should henceforth deal with warnings to be given in 

criminal trials. Delivering the judgment of the Court in Makanjuola, Lord Taylor of 

Gosforth C.J., broadly explained how the trial judge’s discretion ought to be exercised at 

page 1351 of the judgment:  
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“The circumstances and evidence in criminal cases are 

infinitely variable and it is impossible to characterize how a 

judge should deal with them. But it is clear that to carry on 

giving ‘discretionary’ warnings generally and in the same 

terms as were previously obligatory would be contrary to the 

policy and purpose of the 1994 Act. Whether as a matter of 

discretion, a judge should give any warning and if so its 

strength and terms must depend upon the content and manner 

of the witness’ evidence, the circumstances of the case and the 

issues raised. The judge will often consider that no special 

warning is required at all. Where, however, the witness has 

been shown to be unreliable, he or she may consider it 

necessary to urge caution. In a more extreme case, if the 

witness is shown to have lied, to have made previous false 

complaints, or to bear the defendant some grudge, a stronger 

warning may be thought appropriate and the judge may 

suggest it would be wise to look for some supporting material 

before acting on the impugned witness’ evidence. We stress 

that these observations are merely illustrative of some, not all, 

of the factors which judges may take into account in measuring 

where a witness stands in the scale of reliability and what 

response they should make at that level in their directions to 

the jury. We stress that judges are not required to conform to 

any formula and this court would be slow to interfere with the 

exercise of discretion by a trial judge who has had the 

advantage of assessing the manner of a witness’ evidence as 

well as its content.” 

 

49.  In the case of S.S v Regina SCCrApp. No. 268 of 2015 this Court (differently 

constituted) accepted that these principles are applicable in our jurisdiction. In delivering 

the judgment of the Court, Crane-Scott, JA observed as follows:- 

 

“16. The Makanjuola principles have been applied in this 

jurisdiction and may confidently be said to be firmly part of 

Bahamian jurisprudence. In Shavargo McPhee SCCrApp 

SCCrApp. No. 125 of 2011 for example, this Court (differently 

constituted) referred to Gilbert and to Makanjuola and held 

that there is no longer a legal requirement in this jurisdiction 

for a trial judge to give a mandatory corroboration warning in 

respect of a witness simply because the witness falls into the 

category of an alleged accomplice. The Court in McPhee 

ultimately declined to interfere with the exercise of the trial 

judge’s discretion to give an accomplice warning to the jury, 

having found that the direction which the judge gave had been 
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adequate in the circumstances of that case. See also Andre 

Birbal v R SCCrim App No. 18 of 2011.  

 

17. More recently, in Glinton v. Regina [2014] 1 BHS J. No. 

106; SCCrApp No. 113 of 2012, this Court (differently 

constituted) referred, inter alia, to Gilbert, Makanjuola and to 

McPhee, and held that the trial judge had improperly exercised 

his discretion in choosing not to give an accomplice warning in 

circumstances where the credibility of the accomplice evidence 

had been paramount. The Court found that the failure of the 

judge to warn the jury that the witness was an accomplice and 

to give a warning about the care with which they should 

approach his evidence amounted to an improper exercise of the 

judge’s discretion which had resulted in a miscarriage of 

justice.    

 

18. Based on the guidance in Makanjuola and the settled 

approach of this Court to evaluating challenges to the exercise 

of a trial judge’s discretion in this area of the law, the question 

for our determination is therefore whether the directions 

which the judge gave in the court below represented an 

improper exercise of his discretion and in particular, whether 

the exercise of his discretion was so unreasonable as to warrant 

interference on this appeal. Based on authority, the judge’s 

directions to the jury will necessarily have to be assessed in the 

light of the particular circumstances of this case, the issues 

which arose at the trial and the content and quality of the 

evidence of the witnesses”.   

 

50. In these circumstances, it is now a matter entirely within the discretion of the trial judge 

to determine whether, in the light of the content and manner of the witness’ evidence, the 

circumstances of the case and the issues raised, to give any warning at all; and, if so, in 

what terms. In the present case the learned trial judge opted inter alia, to give an 

accomplice direction.  He further gave the jury a special warning reminding them that as 

an accomplice Francois could have an axe to grind against the applicant but if they 

believed he was speaking the truth, they could rely on his evidence. The direction was 

adequate. We cannot say on the evidence before him that it represented an improper 

exercise of his discretion. In the circumstances this ground is also without merit. 

 

 

GROUND 3: That the grounds complained of, when taken together as a whole make 

the conviction unsafe and unsatisfactory. 

 

51.  As we have found no merit in any of the grounds proposed by the applicant this ground 

is still-born and must fail. The evidence against the applicant was in our view 

overwhelming and we have no doubt as to the safety of the verdict rendered by the jury. 



16 
 

 

 

GROUND 4:  The sentence is unduly severe in all the circumstances of the case. 

 

52. Mr. Rolle submits that having regard to the involvement of Amos Francois in the armed 

robbery and his sentence of 10 years for pleading guilty to the offences and the sentence 

of 18 years given to the applicant, the disparity between the sentences warrants being 

interfered with. Counsel for the respondent submits that the sentence in all the 

circumstances of the case is not unduly severe and is in fact consistent with common law 

authorities within the jurisdiction. 

 

53.  In approaching this matter we are mindful of the principle that an appellate court should 

be slow to interfere with the exercise of a trial judge’s discretion and should not interfere 

unless some error in principle has been disclosed. This principle is as old as the guidance 

given by Lord Hewart, LCJ in the case of R v Gumbs (1927) 19 cr.App.R.94 where he 

stated as follows:- 

 

“Two principles from time to time have been mentioned in this 

Court, and in some cases they may have to be considered 

together. One is that this Court never interferes with the 

discretion of the Court below merely on the ground that this 

Court might have passed a somewhat different sentence: for 

this Court to revise a sentence there must be some error in 

principle.”   

 

54.  The learned judge at pages 155-156 provided the basis for the sentence which he 

imposed on the applicant. After having reviewed the same, we cannot say that there was 

any error in principle as to his approach. He made it clear that although the applicant was 

on the evidence the driver there was also evidence that he supplied at least one of the 

guns used in the robbery. So his involvement was not minimal. 

 

55. We note the complaint made by Mr. Rolle as to the disparity in the sentences between the 

applicant and Francois. It is obvious that where it is sought to rely on a discrepancy 

between sentences imposed on different convicts it is important that the court should 

consider such information as is available which will indicate if there are differences 

between the individual cases. The rationale being that if all things are equal the principle 

of proportionality should result in parity in order for the sentences to be fair. 

 

56.  However, in our view although proportionality by its essence seeks as afar as possible to 

affect some form of parity each case must be considered on its own merits. This principle 

is well accepted but if authority of the same is necessary the dicta of Adderley JA in the 

case of Prince Hepburn v. Regina SCCrApp No. 79 of 2013 is most apt- 

 

"36. In exercising his sentencing function judicially the 

sentencing judge must individualize the crime to the particular 

perpetrator...so that he can in accordance with his legal 
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mandate, identify and take into consideration the aggravating 

as well as the mitigating factors applicable to the particular 

perpetrator in the particular case. This includes but is not 

limited to considering the nature of the crime and the manner 

and circumstances in which it was carried out, the age of the 

convict, whether or not he pleaded guilty at the first 

opportunity, whether he had past convictions of a similar 

nature, and his conduct before and after the crime was 

committed. He must ensure that having regard to the objects of 

sentencing: retribution, deterrence, prevention and 

rehabilitation, that the tariff is reasonable and the sentence is 

fair and proportionate to the crime. Each case is considered on 

its own facts." 

 

57. Having reviewed this case as a whole we are satisfied that the learned judge in passing 

sentence on the applicant followed the accepted principles. His circumstances were 

clearly different to that of Francois who pleaded guilty and assisted the Crown in 

prosecuting the case against the applicant. In the final analysis we are satisfied that the 

sentence imposed was not unduly severe or harsh. In these circumstances the proposed 

ground of appeal against sentence is also without merit. 

 

 

DISPOSITION 

 

58. In these circumstances of this case as we have found them to be we are satisfied that the 

applicant’s proposed grounds of appeal have no prospect of success and we therefore 

refuse leave to appeal. The application for an extension of time is dismissed; the 

conviction and sentence of the applicant are therefore affirmed. 

   

 

 

__________________________________________ 
The Honourable Mr. Justice Evans, JA (Actg.) 
 
 
 
 

__________________________________________ 

The Honourable Madam Justice Crane-Scott, JA 
 
 
 
 

__________________________________________ 
The Honourable Mr. Justice Jones, JA 

 


