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**************************************************** 
Criminal Appeal - Appeal Against Sentence – Stealing by Reason of Service – Section 10 
Plea Agreement Act  
 

The appellant was the President of Gibraltar Real Estate & Land Development Company 

Limited. A number of persons entered into contracts and paid money to the company for the 

construction of homes. The company did not construct the homes. The appellant was charged 

with Stealing by Reason of Service contrary to Section 340 (4) of the Penal Code. The appellant 

pled guilty to the charges and entered into a plea agreement with the prosecution. As part of the 

agreement the appellant was to pay back the monies and therefore she would not serve any 

confinement if she did so. The appellant paid half of the monies back and then failed to make 

any further payments. The prosecution then successfully made application to have the appellant 

imprisoned as per the plea agreement. The appellant appealed the decision on the basis that the 

sentence was unduly severe.  
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Held: appeal allowed, sentence of six years set aside and substitute a sentence of four years 

commencing on the 27 January, 2017. 

The authorities all agree that a court while engaged in the sentencing phase of the trial must take 

into account the circumstances surrounding the offence and the circumstances of the offender. 

The appellant argues that the Judge failed to observe that principle. Additionally, the appellant’s 

challenge is that there was no particular sentence requested as per section 2(c) of the Plea 

Agreement Act hence the Judge erred when she imposed the six years sentence. 

 It is readily apparent that the Judge proceeded to sentence the appellant in pursuance of the 

Amended Agreement without turning her mind as to whether or not in the circumstances of the 

case, to wit, almost half of the money agreed to be paid had been paid by the appellant, would it 

be fair and just to hold the appellant to the six years’ sentence. This is a matter of some 

significance because as will become readily apparent notwithstanding that the Prosecution had 

agreed to take a “particular course of action” apparently pursuant to section 2(c) of the Plea 

Agreement Act. 

An appellate court should not interfere with a trial judge’s sentence for being unduly severe 

merely because they would have imposed a different sentence. Such interference should occur 

only where it is demonstrated that the judge has gone outside the boundaries within which 

reasonable disagreement may arise. 

I am satisfied that the Judge failed to take into consideration those matters which she ought to 

have taken into consideration and took into consideration matter which he or she ought not to 

have taken into consideration. 

Inasmuch as the appellant has been in custody since 27 January 2017; she had no previous 

convictions and pled, “Guilty” to the charges thereby saving the time, effort and expense that a 

trial entails; and she has made partial recompense to the victims of her fraud I substitute a 

sentence of four years imprisonment. The sentence is to run from 27 January 2017. 

Attorney General v Larry Raymond Jones et al SCCrApp Nos. 12, 18 & 19 of 2007 mentioned 
Keith Jones v R SCCrApp No. 11 of 2007 applied 
R v Gumbs (1972) Cr. App. R. 74 mentioned 
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______________________________________________________________________________ 
 

JUDGMENT 
______________________________________________________________________________ 
 
 
Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

1. On 5 February 2019 we heard the submissions of Counsel; and reserved our decision. I am 

satisfied that this appeal should be allowed.  

Background 

2. On the 15 February 2008, Gibraltar Real Estate & Land Development Company Limited 

(“the Company”) was registered as a limited liability company with the Company’s 

Registry of the Commonwealth of The Bahamas. The appellant was the President of the 

Company. 

3. Over the course of time a number of persons entered into contracts with the Company for 

the construction of homes. No home was ever built although monies were paid by the 

persons for that purpose. 

4. On or about the 13 February 2012 the appellant was arraigned before Justice Hartman 

Longley (as he then was) on Voluntary Bill of Indictment No. 261/10/2011 which alleged 

ten counts of Stealing by Reason of Service contrary to Section 340 (4) of the Penal Code. 

The allegations arose out of a series of contracts between the virtual complainants and the 

Company.  

5. On 17 September 2012, a Plea Agreement (“the Agreement”) was concluded between the 

prosecutor Ms. Darnell Taylor and Mr. Elliott Lockhart, QC, counsel for the applicant. The 

Agreement was made pursuant to legislation that had been passed by Parliament – the 

Criminal Procedure (Plea Discussion and Plea Agreement) Act (“the Plea Agreement Act”) 

- in 2008. The parties subsequently entered into an Amended Plea Agreement (“the 

Amended Agreement”).  

6. I set out the Amended Agreement signed by the appellant and her attorney, Elliot Lockhart, 

QC which provided, inter alia: 

“WHEREAS, DAISYMAE JOHNSON was on the 5th August 

2011, charged with the following offences: 

 (a) Stealing by Reason of Service - (21) counts 
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AND WHEREAS a Plea Agreement was on the 17th day of 

September 2012,  concluded between the Prosecutor and 

the Attorney for the Accused: 

AND WHEREAS it was agreed that the Accused shall plead 

guilty to: 

(a) Stealing by Reason of Service — (21) Counts as 

against the following complainants 

 …. 

 IN CONSIDERATION the Prosecutor would take a certain 

course as mentioned hereunder: 

 AND WHEREAS it was agreed that the Prosecutor shall take 

the following  course of action — 

(a) a recommendation that the Accused repays the sum of 

$144,785.34,  being the composite of the twenty-one 

(21) counts of Stealing by Reason of Service; [x] 

(b) a recommendation that the $144,785.34 is paid over a 

period of twenty-two months (22) months 

commencing the 19th November, 2012; [x] 

(c) a recommendation that the Accused pays into the 

Supreme Court the  sum of $6855 commencing the 

19th November, 2012 thereafter on the  second 

Monday of each month, until the final payment is 

made; [x] 

(d) a recommendation that the monthly payments made 

into Court are disbursed in accordance with the 

payment schedule attached hereto: [x] 

(e) a recommendation that in default of three consecutive 

payments the sentenced (sic) imposed in (j) will 

commence immediately; [x] 

(f) a recommendation that upon repayment of the said 

sum the Accused  will perform two (2) years of 

Community Service for two hours weekly; [x] 
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(g) a recommendation that at the end of the two-years of 

Community  Service in (f) and the Accused having 

complied with all the terms of this agreement, she will 

be given a discharge; [x] 

(h) a requirement that the Accused reports to the Cable 

Beach Police Station in Nassau, every Monday and 

Friday, before 6p.m. until the terms of this agreement 

are fully discharged. Failure to report on any three 

consecutive periods of reporting the terms of this 

agreement are void, and the sentence imposed in (j) 

will commence immediately; [x] 

(i) an agreement not to oppose a request by the accused 

for a two year suspended sentence to comply with the 

conditions (a) thru (sic) (d) of this  agreement. [x] 

(j) an agreement not to oppose a request by the accused 

that six (6) years is an appropriate sentence for the 

disposition of the case [x] 

 …” 

7. The appellant was delinquent in making the payments as agreed and appeared before Gray-

Evans, J on 13 July 2016. The respondent advised us that the appellant was given ninety 

days within which to make the payment of $72,635.84 as per the Amended Agreement. The 

applicant failed to make any further payments into the Supreme Court and was again 

summoned to appear before Gray-Evans, J on 27 January 2017; and on that occasion she 

was sentenced to six years’ imprisonment. 

Appeal History 

8. The applicant appealed to this Court using a Criminal Form 1 filed on 10 February 2017. It 

contained one ground of appeal, that is, the sentence was unduly severe; and on 18 July 

2017 applied for bail pending appeal.  

9. It is noted that at this time the appellant merely complained about the harshness of the 

sentence and expressed a willingness to abide by the amended terms she offered. The bail 

application was refused but an early date for the hearing of the substantive appeal was 

fixed by the Court. 

10. However, by 26 November 2017, the appellant’s posture had changed dramatically as she 

filed a notice of appeal against sentence which contained three grounds; and on 19 January 
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2018, the appellant filed a supplementary notice of appeal against sentence which 

contained seven reliefs and ten grounds.  

11. While the appeal was in train, Counsel for the appellant, Mr. Geoffrey Farquharson asked 

to withdraw as such. The appellant had no objection to the request and Mr. Farquharson 

was allowed to withdraw. Thereafter, the appellant intimated to the Court that she wished 

to revert to her original ground contained in the notice of appeal filed on 10 February 2017. 

We formed the view that the appellant required the assistance of Counsel and directed the 

Registrar to appoint Counsel for her. On 18 December 2018, Ms. Christina Galanos of CG 

Chambers was retained for that purpose.  

12. Ms. Galanos filed a notice to amend on 31 January 2019 which pared down the ten grounds 

previously advanced to two; and she also filed submissions on behalf of the appellant. On 

the day of the hearing we granted the leave to amend sought. The two new grounds were as 

follows: 

“1. The Learned Judge erred in her interpretation of the 

Amended Plea Agreement during the sentencing exercise; 

  2.  The sentence passed was unduly severe.” 

13. I am satisfied that the two grounds advanced by Ms. Galanos may be addressed together as 

a single issue, to wit, whether or not the sentence imposed by the Judge can be sustained. 

Therefore, I proceed on that basis. 

The Statutes 

14. The power of the Court to interfere with a sentence imposed by a lower court is found in 

section 12(1) of the Court of Appeal Act. That section states, inter alia: 

“12. (1) A person convicted on information in the Supreme 

Court after the coming into operation of this 

subsection, may appeal under the provisions of this 

Act to the Court on any of the following grounds —  

 ….. 

(f) that the sentence passed was based on a wrong 

principle of law; or  

(g) that the sentence passed was unduly severe.” 

(Emphasis added) 
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Provisions of the Plea Agreement Act 

15. Inasmuch as most of our time was spent listening to Counsel expound on the Amended 

Plea Agreement and the Plea Agreement Act it may be helpful to set out those provisions 

of the Plea Agreement Act relevant to the appeal. 

16. Section 2 of the Plea Agreement Act defines the term “particular course of action” which 

appears in the Forms in the Schedule to the Plea Agreement Act. It states: 

 ““particular course of action” includes - 

 (a) a recommendation to the Court to dismiss other charges; 

 (b) a recommendation to the Court as to a particular sentence; 

(c) an agreement not to oppose a request by the accused 
person, or his attorney, for a particular sentence; 

(d) an agreement that a specific sentence is appropriate for 

the disposition of the case;”  

Section 10 of the Plea Agreement Act states: 

“10. (1) When a plea agreement has been concluded the prosecutor 

shall disclose to the Court, in Chambers, in the presence 

of the counsel for the accused or, where the accused is 

unrepresented, in the presence of the accused —  

(a) the substance of, and reasons for, the agreement; and  

(b) whether any previous agreement has been disclosed to 

another Judge or Magistrate in connection with the 

same matter and, if so, the substance of that 

agreement.  

(2) The Judge or Magistrate shall, when sitting in open 

Court, before accepting a plea agreement determine to his 

satisfaction that - 

(a) no improper inducement was made to the accused 

person to enter into the agreement;  

(b) the accused person understands the nature, substance 

and  consequences of the agreement;  

(c) the offence to which the agreement relates adequately 

reflects the  gravity of the provable conduct of the 
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accused, unless in exceptional circumstances the 

agreement is justifiable in terms of the benefits that 

will  accrue to the administration of justice or the 

protection of society.” 

17. Notwithstanding that an accused person and the Prosecution have concluded a plea 

agreement the trial judge is not obliged to accept it. Section 16 of the Plea Agreement Act 

provides: 

“16. The Judge or Magistrate may reject a plea agreement 

entered into between the prosecution and the accused if 

he considers that it is in the public interest to do so.” 

 

Submissions 

18. Ms. Galanos submitted that Judge erred in her interpretation of the Amended Agreement 

because even though clause (e) spoke of a sentence imposed in clause (j), there was in fact, 

no sentence imposed in clause (j). Clause (j) reads: 

“(j) an agreement not to oppose a request by the accused that 

six (6) years is an appropriate sentence for the disposition 

of the case [x]” 

19. As a result, the only effect of clause (j) was that the Prosecution would not oppose a 

request by the appellant that six (6) years is an appropriate sentence for the disposition of 

the case. That is clearly not the same thing as the appellant agreeing that a specific sentence 

is appropriate for the disposition of the case. 

20. Ms. Galanos posited that an agreement not to oppose a request by the appellant that six 

years is an appropriate sentence for the disposition of the case implied that there would be 

some discussion on the point in the event that the appellant breached a term of the 

Amended Agreement, so as to assist the Judge in determining an appropriate sentence at 

that particular time.  

21. In relation to the severity of the six years sentence, Ms. Galanos submitted that inasmuch 

as the maximum penalty for the offences charged is ten years imprisonment, the fact that 

the appellant had no previous convictions and she pleaded, “Guilty”, so as not to waste the 

court’s time in addition to the fact that she had paid roughly half of the money back, a 

sentence towards the higher end of the spectrum was unwarranted. 

22. Mr. Collie sought to support the sentence imposed by the Judge although he appears to 

have conceded that there is a difference between paragraph (c) and paragraph (d) 
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mentioned above in the definition of the phrase “particular course of action”. Nevertheless, 

he contended that the Judge did not err when she imposed a sentence of six years because 

that had been proposed by the appellant in clause (j) as the appropriate sentence for the 

disposition of the case. Hence, the spirit of the Plea Agreement Act was observed and the 

appellant suffered no prejudice as a result. 

23. In relation to the severity of the sentence, Mr. Collie maintained that the six years could not 

be regarded as unduly severe because the appellant had by signing the Amended 

Agreement accepted that in the event she failed to comply with its terms, a custodial term 

of six years would be imposed. Therefore, when the Judge accepted the Amended 

Agreement and imposed the sentence, she was merely reflecting what the appellant had 

agreed to as the appropriate sentence. 

Discussion 

24. The sentence imposed on the appellant was thought by the Prosecution and the Judge to 

form a part of the Amended Agreement since at clauses (e) and (j) the following appears: 

“(e) a recommendation that in default of three consecutive 

payments the  sentenced (sic) imposed in (j) will 

commence immediately; [x]” 

“(j) an agreement not to oppose a request by the accused that 

six (6) years  is an appropriate sentence for the 

disposition of the case [x]” 

25. What seems to have been lost on the prosecution and the Judge was that clause (j) required 

the appellant to suggest the term of six years. Nowhere in the Amended Agreement or in 

the transcript does it appear that such a request was made by the appellant. 

26. In perusing the record it is apparent that the Prosecution was seeking ten years’ 

imprisonment as the appropriate punishment. At page 6 of the transcript the following 

appears: 

 “THE COURT: I am looking at a request by the accused. So I 

assume he might have been going for ten but if you made the 

payments and you  reached the payments, they would have 

not —— it seems that you were the one, it was your side that 

offered six years. 

 MS. KEMP: It would have been ten years,” 
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27. The Judge’s sentencing remarks were, inter alia: 

“Okay, so upon the application of the Attorney General, the 

decision of the Plea Agreement signed by the parties hereto on 

30th January, 2013, and having read the Affidavit of Fern 

Sands, filed on 22nd November, 2016, in support of this 

application, and upon the Respondent’s admission that she is 

in breach of the terms of the said Plea Agreement, not having 

paid three consecutive payments thereunder, the Plea 

Agreement is rescinded and the sentence of six years is now 

imposed on the Respondent to commence  immediately.” 

28. The authorities all agree that a court while engaged in the sentencing phase of the trial must 

take into account the circumstances surrounding the offence and the circumstances of the 

offender. The appellant argues that the Judge failed to observe that principle. Additionally, 

the appellant’s challenge is that there was no particular sentence requested as per section 

2(c) of the Plea Agreement Act hence the Judge erred when she imposed the six years 

sentence. 

29. It is readily apparent that the Judge proceeded to sentence the appellant in pursuance of the 

Amended Agreement without turning her mind as to whether or not in the circumstances of 

the case, to wit, almost half of the money agreed to be paid had been paid by the appellant, 

would it be fair and just to hold the appellant to the six years’ sentence. This is a matter of 

some significance because as will become readily apparent notwithstanding that the 

Prosecution had agreed to take a “particular course of action” apparently pursuant to 

section 2(c) of the Plea Agreement Act, which reads: 

“(c) an agreement not to oppose a request by the accused 

person, or his attorney, for a particular sentence;” 

30. The appellant had not recommended the particular sentence of six years. In fact she 

protested the infliction of that penalty. At pages 3-4 of the transcript the following is seen: 

 “THE COURT: In that case then if you’re admitting that you 

have not made the payments, which means then that the 

agreement is rescinded, which means that the prison sentence, 

you’re going to have to start serving your  prison sentence. 

 THE ACCUSED: So why am I to serve six years if the original 

agreement was for ten years and I have paid more than half of 

what was required of me?” 



11 
 

31. The authorities all agree that a sentencing court must take into account the circumstances 

surrounding the offence and the circumstances of the offender. 

32. Once the agreement has been “activated”, to wit, the trial judge has not rejected the plea 

agreement pursuant to section 16 of the Plea Agreement Act the sentence in the agreement 

ought to take effect bearing in mind those matters the court is required to satisfy itself 

about in section 10 of the Plea Agreement Act before accepting a plea agreement. 

33. I hold the view that a person who has entered into a plea agreement voluntarily and having 

requested a particular sentence which received the concurrence of the prosecutor that the 

“sentence is appropriate for the disposition of the case” can have no cause for complaint 

under section 12(1)(g) of the Court of Appeal Act. However, the appellant’s challenge is 

that there was no particular sentence requested as per section 2(c) of the Plea Agreement 

Act. 

34. The respondent had submitted that the appellant having agreed to abide by the agreement to 

pay the money into the Supreme Court and having failed to do so, the Judge was correct to 

impose the sentence agreed to in the Amended Agreement.  However, that position is 

untenable for the simple reason that there was no such agreed sentence.  

35. Although not raised as a ground of appeal, we took note of what transpired before the 

Judge. When the appellant appeared before the Judge after having been allowed a grace 

period of ninety days to pay the outstanding monies in full and she advised the Judge she 

had not paid anything, the respondent requested the Judge to “rescind” the Amended 

Agreement. In her sentencing remarks, the Judge said, inter alia, “… The Plea Agreement 

is rescinded...”. Thus, the Judge acceded to the application of the respondent to rescind the 

Amended Agreement. 

36. The verb “rescind” means, inter alia, to abrogate; annul; revoke; repeal. Therefore, when 

the Judge rescinded the “Plea Agreement” she rendered it null and void. She was not bound 

by its terms or by the six years mentioned therein. Nevertheless, she proceeded as if she 

was so bound to the extent that she unhesitatingly accepted the six years as the appropriate 

sentence.  Notwithstanding that fact, the sentence could not be supported on the grounds 

raised in any event.  

37. An appellate court should not interfere with a trial judge’s sentence for being unduly severe 

merely because they would have imposed a different sentence. Such interference should 

occur only where it is demonstrated that the judge has gone outside the boundaries within 

which reasonable disagreement may arise. 

38. Before an appellate court can interfere with a sentence the court must be satisfied that the 

sentence passed was unduly severe or excessive: Keith Jones v R SCCrApp No. 11 of 

2007, Attorney- General v Larry Raymond Jones et al SCCrApp Nos. 12, 18 & 19 of 
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2007 and R v Gumbs (1972) Cr. App. R. 74. In Keith Jones the following appears at 

paragraph 43: 

“43. It is not usual for this court to interfere with the exercise 

of discretion by a trial judge below unless it is shown that 

the judge, in exercise of that discretion failed to take into 

consideration those matters which he or she ought to have 

taken into consideration or took into consideration 

matters which he or she ought not to have taken into 

consideration.” 

Conclusion 

39. I am satisfied that the Judge failed to take into consideration those matters which she ought 

to have taken into consideration and took into consideration matter which he or she ought 

not to have taken into consideration. 

40. I am of the view that the Judge arrived at the six years without properly exercising her 

discretion as to the sentence imposed. Instead, she fettered her discretion by 

wholeheartedly embracing the respondent’s contention that the six years was mandated by 

the Amended Agreement. This was an abrogation of her duty as a sentencing court.  

41. Additionally, the Judge ought not to have had in her consideration the six years mentioned 

in the Amended Plea Agreement for the reasons that it was not a term of tears requested by 

the appellant; and the Amended Plea Agreement had been rescinded. 

42. It is therefore appropriate that we interfere with the appellant’s sentence and undertake the 

task of determining an appropriate sentence in the circumstances of the case. In the 

premises I set aside the sentence imposed by the Judge. 

 

Disposition 

43. Inasmuch as the appellant has been in custody since 27 January 2017; she had no previous 

convictions and pled, “Guilty” to the charges thereby saving the time, effort and expense 

that a trial entails; and she has made partial recompense to the victims of her fraud I 

substitute a sentence of four years imprisonment. The sentence is to run from 27 January 

2017. 

44. Before leaving this judgment I wish to make an observation in relation to wording in the 

Forms in the Schedule to the Plea Agreement Act. The Forms ought to reflect what has 

been agreed specifically between the defendant and the Prosecution. The phraseology of 



13 
 

the Forms seems to be couched in terms resembling preambles by their use of the word 

“Whereas” but with no provision for the operative terms of the agreement. 

45. Also, when drafting a plea agreement, care should be taken to ensure that the clauses align 

with section 2 of the Plea Agreement Act and are consistent throughout the plea agreement 

to avoid the confusion that has arisen in this case.    

 

 

_________________________________________                                               
 The Honourable Mr. Justice Isaacs, JA 

 
 
 
46. I agree. 

________________________________________                                               

 The Honourable Sir Michael Barnett, JA (Actg.) 

 

47. I also agree. 

 

__________________________________________                                               

The Honourable Mr. Justice Evans, JA (Actg) 

 

 

 


