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Criminal appeal – Money Laundering – Applicability of six month limitation period for indicatable 

offences triable summarily – Charges laid contrary to a repealed enactment – Section 2, 59, 108, 213 

& 231 of the Criminal Procedure Code – Section 45 of the Proceeds of Crime Act – Section 20(e) of the 

Interpretation and General Clauses Act – Section 14 of the Court of Appeal Act  

The respondents were charged in the Magistrate’s Court with money laundering, attempted money 

laundering and assisting to conceal the proceeds of criminal conduct. The offences arose out of their 

alleged participation in diverting monies intended for a Government initiative into their own pockets. 

When the case came on for hearing on the 29 March 2019 the respondents were discharged by the 

magistrate as it was his view that the institution of those charges was an abuse of the process of the 

court. The magistrate’s ruling was on the basis that the charges were statute barred having been laid 
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outside the 6 month limitation period for offenses triable summarily. He also declined jurisdiction on 

the basis that the Proceeds of Crime Act, 2000 (POCA) under which the respondents were charged had 

been repealed. POCA was replaced by the Proceeds of Crime Act, 2018 which was enacted on 25 May 

2018, before the respondents were charged but after the conduct which gave rise to the charges is 

alleged to have occurred.  

The appellant appealed the magistrate’s decision on the basis that, inter alia: firstly, the money 

laundering offences are all indictable offences, triable summarily; therefore the 6 month limitation does 

not apply. Secondly, that the magistrate had the jurisdiction to hear the charges, notwithstanding the 

repeal of POCA. In this regard the appellant relies on section 20 of the Interpretation and General 

Clauses Act (IGCA) to submit that a person may be prosecuted for acts deemed criminal under an Act 

that had been repealed. Thirdly, the appellant alleges that there has been noncompliance by the 

magistrate with section 108 of the Criminal Procedure Code (CPC) and finally, that the discharge of the 

respondents pursuant to section 59(2) as an abuse of process amounted to a material illegality 

substantially affecting the merits of the case.  

The respondents submit, inter alia, that this Court has no jurisdiction to hear this appeal; that section 20 

of the IGCA is of no assistance to the appellant; that the CPC mandates that the section under which an 

accused is charged must be set out on the charge sheet and that section 108 of the CPC only applies to 

judgments at the termination of trials.   

Held (Isaacs, JA concurring): appeal allowed; decision of the magistrate set aside in its entirety; matter 

remitted to the magistrate to continue the hearing of all the charges against all the respondents. The 

respondents are directed to appear before the magistrate forthwith. 

per Longley, P: Section 213(1) of the CPC provides a 6 month limitation period for the laying of 

charges with respect to summary offences. Sub-section 2(b) provides that the 6 month limitation period 

does not apply where the offence is an indictable offence triable summarily. Section 45 of the POCA 

provides that the offence of money laundering is triable summarily or on information and section 2 of 

the CPC defines an indictable offence as one which is triable on information. Since the money 

laundering offences are all triable on information by virtue of section 45 of the POCA they are 

indictable offences for the purposes of the CPC and, therefore, the 6 month limitation does not apply to 

these offences.  

Section 20 of the IGCA permits the investigation, commencement, or institution of legal proceedings in 

respect of any offence found after any such investigation to have been committed 'against any written 

law so repealed', notwithstanding the repeal of that written law as if it had not been repealed. It is a 

time freezing device that keeps intact any possible criminal behavior for subsequent review, 

investigation, institution/commencement of prosecution found to have been committed 'against any 

written law so repealed’ so as to ensure that no criminal would escape the dragnet of the law on the 

pernicious technicality that his or her violation is of a law that has, since the commission of the illegal 

act, been repealed.  
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Regarding the respondents’ claim that this Court lacks jurisdiction to entertain this appeal, section 231 

of the CPC and section 14 of the Court of Appeal Act confer a broad power to entertain appeals from 

the Magistrate’s Courts to correct errors of law. The learned magistrate erred as a matter of law on the 

limitation point and on the repealed provisions point and in the premises this Court does have 

jurisdiction to correct such errors of law. While the charges do not emanate from the Third Schedule 

there is no doubt that the penalty is one year or more. 

With respect to the noncompliance point this Court has held that the ultimate effect of noncompliance 

with the provision depended on the particular noncompliance and whether or not there has been some 

miscarriage of justice. In this case there has been no miscarriage of justice as the matter could have 

been remitted to the magistrate to comply. 

Bennett v Tatton (1918) 16 LGR 786 considered 

Cie Noga d'Importation et d'Exportation SA v Australia and New Zealand Banking Group Ltd and 

others; Cie Noga d'Importation et d'Exportation SA v Government of the Russian Federation and 

others [2003] 1 WLR 307 considered 

Panday v Virgil [2008] UKPC 24 considered 

R. v. Scarlett; Ex parte McMillan [1972-73] ALR 1403 considered 

 

per Isaacs, JA: The Criminal Procedure Code (Amendment) Act, 2011 amended section 213 of the 

CPC. By virtue of this amendment Parliament ensured that electable offences are not subject, on an 

election of summary trial by a defendant, to the six months limitation period. In 2017, the Criminal 

Procedure Code (Amendment) Act, 2017 was enacted. That amendment defined indictable offences as 

those triable on indictment. Undoubtedly, the 2017 amendment applies to the present case with the 

result that the offences are indictable offences, triable summarily, and therefore there is no limitation of 

time for the laying of charges in respect of indictable offences. Therefore, the offences were not statute 

barred despite being laid outside the six months period. 

Section 20 of the IGCA supports the proposition that the charges remain competent for prosecution 

under the repealed statute. 

The magistrate discharged the respondents pursuant to section 59(2) of the CPC. That section concerns 

the initiation of a complaint before a magistrate. In this case, however, the respondents had already 

been arraigned before the Chief Magistrate and were, therefore, within the cognizance of the 

magistrate’s jurisdiction and there was no need for the issuance of a summons requiring their 

attendance at court. In the premises, the magistrate’s reliance on this section as a basis for the discharge 

of the respondents was misconceived. 

 

Chevaneese Sasha Gaye Hall v The Attorney-General SCCrApp. No. 179 of 2014 considered 

Commissioner of Police v. Moxey [1993] BHS J. No. 125 considered 

The Attorney-General v Hall [2016] UKPC 28 considered 
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J U D G M E N T  

 

___________________________________________________________________________________ 

 

Judgment delivered by the Honourable Sir Hartman Longley, P: 

 

1. On 29 March 2019, the respondents appeared before Stipendiary and Circuit Magistrate Ambrose 

Armbrister on certain money laundering related charges on transfer from Chief Magistrate Pratt.  

 

2. The charges were all intended to be tried summarily. However, it is not disputed that they were laid 

more than 6 months after the complaints relating to those charges arose. Further, the charges were 

laid contrary to a repealed enactment, i.e. the Proceeds of Crime Act (POCA) which had been 

replaced by a new enactment. 

 

3. The magistrate took issue with the charges on the basis that they were statute barred as having been 

laid outside the 6 month limitation period for offenses triable summarily. He also declined 

jurisdiction on the basis that the POCA under which the respondents were charged had been 

repealed. As a consequence, he dismissed the charges which resulted in some of the respondents 

being discharged. 

 

4. The charges particularised conduct that allegedly occurred between 2016 and 2017. The new 

amendment to the POCA did not come into effect as law until 25 May 2018. The alleged criminal 

conduct pre-dated the new law and allegedly occurred at a time when the repealed law was in 

effect. 

 

5. The appellant immediately filed an appeal challenging the decision of the magistrate on several 

points. 

 

The limitation point 

 

6. Section 213 of the Criminal Procedure Code (CPC) was amended in 2011 and now reads as 

follows:  

 

"213. Limitation of time for proceedings for summary offences. 

 

(1) Subject to subsection (2), no offence that is triable summarily 

shall be triable by a magistrate's court unless the charge or 

complaint relating to it is laid within six months from the time 

when the matter of such complaint or charge arose, so, however 

that if the circumstances giving rise to the complaint or charge 

occurred upon a vessel upon the high seas, then the court shall 

have jurisdiction in respect thereof where the complaint or charge 

was laid within six months after the arrival of the vessel at her 

port of discharge in The Bahamas.  

 

(2) The provisions in subsection (1) shall not apply where –  
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(a) a longer period of time is specially allowed by law;  

 

(b) the offence is an indictable offence triable summarily." 

 

7. Counsel for the appellant submitted that the money laundering offences are all indictable offences. 

 

8. Section 45(1) of the POCA which makes provision for the penalty provides as follows:   

 

“45. (1) A person guilty of an offence under section 40, 41 or 42 

(money laundering) shall be liable —  

 

(a) on summary conviction, to imprisonment for five years 

or a fine of $100,000 or both; and  

 

(b) on conviction on information, to imprisonment for 

twenty years or an unlimited fine or both.” 

 

9. It is clear therefore that the offences in question may be tried on information or summarily. The 

appellant's contention is that by virtue of an amendment in 2017 to section 2 of the CPC “indictable 

offence” means: “any offence which is triable on information…”. 

 

10. The appellants argue therefore that since the money laundering offences are all triable on 

information by virtue of section 45 of the POCA they are indictable offences for the purposes of the 

CPC by virtue of the new definition contained in section 2 of the CPC, therefore the 6 month 

limitation does not apply to these offences by virtue of the provision of section 213 (2)(b) of the 

CPC which expressly makes the 6 month limitation inapplicable where the offence is an indictable 

offence triable summarily.  

 

11. That to my mind is a formidable argument. I therefore agree that the magistrate erred in holding 

that the offences are statute barred. 

 

The repeal point 

 

12. Criminal proceedings having been commenced against the respondents pursuant to the repealed 

provisions of the POCA, the magistrate ruled he did not have jurisdiction to hear the charges and 

that to proceed with them would be an abuse of process. He ruled that to come within the 

subsection 20(e) of the Interpretation and General Clauses Act (IGCA) the appellant must have 

acquired some right which is enforceable. I cannot agree. 

 

13. Section 20 of the IGCA provides as follows:  

 

“20. Where a written law repeals in whole or in part any other 

written law, the repeal shall not —  

 

(a) revive anything not in force or existing at the time at 

which the repeal takes effect;  
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(b) affect the previous operation of any written law so 

repealed or anything duly done or suffered under any 

written law so repealed;  

 

(c) affect any right, privilege, obligation or liability 

acquired, accrued or incurred under any written law so 

repealed;  

 

(d) affect any penalty, forfeiture or punishment incurred in 

respect of any offence committed against any written law 

so repealed; or  

 

(e) affect any investigation, legal proceeding or remedy in 

respect of any such right, privilege, obligation, liability, 

penalty, forfeiture or punishment as aforesaid; and any 

such   investigation, legal proceeding or remedy may be 

instituted, continued or enforced, and any such penalty, 

forfeiture or punishment may be imposed, as if the 

repealing Act had not been passed.” 

 

14. The pivotal provisions no doubt are:  

 

“(d) affect any penalty, forfeiture or punishment incurred in 

respect of any offence committed against any written law so 

repealed; or  

 

(e) affect any investigation, legal proceeding or remedy in respect 

of any such right, privilege, obligation, liability, penalty, forfeiture 

or punishment as aforesaid.” 
 

They are interrelated. 

 

15. It seems to me, therefore, that what the section permits is the investigation, commencement, or 

institution of legal proceedings in respect of any offence found after any such investigation to have 

been committed 'against any written law so repealed', notwithstanding the repeal of that written law 

as if it had not been repealed. It is a time freezing device that keeps intact any possible criminal 

behavior for subsequent review, investigation, institution/commencement of prosecution found to 

have been committed 'against any written law so repealed’ so as to ensure that no criminal would 

escape the dragnet of the law on the pernicious technicality that his or her violation is of a law that 

has, since the commission of the illegal act, been repealed. 

 

16. The authorities support this position. 

 

17. I refer to  Bennett v Tatton (1918) 16 LGR 786; a synopsis of the case on Lexis Nexis reads as 

follows: 

 

“The revocation of an order under the Defence of Realm 

Regulations did not affect any penalty forfeiture or punishment 
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incurred in respect of any offence committed against the revoked 

order where no contrary intention appeared in the revoking 

order, inasmuch as regulation 63 of the Defence of Realm 

Regulations (revoked) made the Interpretation Act 1889 (c 63), 

and consequently s 38(2) thereof, applicable to orders under those 

Regulations. In my opinion the justices came to a wrong 

conclusion, and I think that they were misled by following the well 

known common law principle stated in the fourth edition of 

Maxwell on the Interpretation of Statutes, at p 623, to this effect, 

that ‘Where an Act expired or was repealed, it was formerly 

considered, in the absence of provision to the contrary, as if it had 

never existed except as to matters and transactions past and 

closed. Where, therefore, a penal law was broken, the offender 

could not be punished under it, if it expired before he was 

convicted, although the prosecution was begun while the Act was 

in force.’ That was undoubtedly the common law principle (Avory 

J).” 

 

18. Bennett v Tatton was explained in the Australian case of  R. v. Scarlett; Ex parte McMillan 

[1972-73] ALR 1403 the headnote of which reads:  

 

“Section 38 of the Interpretation Ordinance 1967 (ACT) provides, 

‘Where an Ordinance repeals an Ordinance or part of an 

Ordinance, then, unless the contrary intention appears, the repeal 

does not … (d) affect a penalty, forfeiture or punishment incurred 

in respect of an offence committed against the Ordinance or the 

part of the Ordinance so repealed, or an investigation, legal 

proceeding or remedy in respect of the penalty, forfeiture or 

punishment, and the investigation, legal proceeding, or remedy 

may be instituted, continued or enforced, and a penalty, forfeiture 

or punishment may be imposed, as if the repealing Ordinance had 

not been made’. 

 

Held, that s 38 (d) of the Interpretation Ordinance enables 

proceedings in respect of offences committed against the 

provisions of an Ordinance before the repeal of those provisions to 

be commenced and continued after the repeal of those provisions.” 

 

19. Fox J. said: 

 

“The repealing Ordinance contained no relevant savings clause, 

but the informant-respondent relies upon s 38 of 

the Interpretation Ordinance 1967, the material parts of which 

are as follow:  

 

“38. Where an Ordinance repeals an Ordinance or part of an 

Ordinance, then, unless the contrary intention appears, the repeal 

does not —  
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(a)  …  

 

(b) …   

 

(c)  affect a right, privilege, obligation or liability acquired, 

accrued or incurred under the Ordinance or the part of the 

Ordinance so repealed, or an investigation, legal 

proceeding or remedy in respect of that right, privilege, 

obligation or liability; or  

 

(d)  affect a penalty, forfeiture or punishment incurred in 

respect of an offence committed against the Ordinance or 

the part of the Ordinance so repealed, or an investigation, 

legal proceeding or remedy in respect of that penalty, 

forfeiture or punishment,  

 

and the investigation, legal proceeding, or remedy may be 

instituted, continued or enforced, and a penalty, forfeiture or 

punishment may be imposed, as if the repealing Ordinance had 

not been made.” 

 

It is common ground that the repealing Ordinance did not 

manifest a “contrary intention”. It is a matter of seeing whether 

par (c) or par (d) relates to the situation. Several of the terms used 

in these paragraphs were relied upon, in the alternative, by 

counsel for the informant. The appropriateness and applicability 

of each of these terms were denied by counsel for the applicant, 

and in so far as any term in par (c) was concerned, it was argued 

that that paragraph was not related to the clause at the end of the 

section commencing “and the investigations …”. Reference was 

made on both sides to the comparable English provisions in s 38 of 

the Interpretation Act, 1889, and to the almost identical terms of s 

8 of the Acts Interpretation Act 1901-1966 (Cth).  

 

On any view the paragraphs in question cover a very wide field. 

Accrued rights and liabilities are to be preserved, and so are 

accrued “privileges” and “obligations” (par (c)). A penalty 

incurred is not to be affected by a repeal, nor is a “forfeiture” or 

“punishment” (par (d)). The legislative intention seems to be to 

cover the whole gamut of relevant concepts. So far as concerns par 

(c), the preservation of accrued rights and liabilities for which it 

stipulates would itself, if nothing more were said, imply a right to 

commence or continue litigation in respect thereof. It is 

nevertheless expressly provided that “an investigation, legal 

proceeding or remedy” is not to be “affected” by the repeal. It has 

been submitted that the clause which appears at the end of the 

section, and which does not bear a number or letter is not related 
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to par (c), but only to its immediate antecedent, par (d). This 

would make it necessary to ascertain what was meant in par (c) by 

not “affecting” an “investigation, legal proceeding or remedy”, 

and this in turn would involve the consideration I have earlier 

mentioned about the natural consequences of preserving rights 

and liabilities. If the submission were correct, there would be the 

strange result that these matters would be spelt out (by the 

addendum) in relation to par (d), but not in relation to par (c), 

although the scheme of the two paragraphs is plainly very similar. 

In my view the present case is to be decided by reference to par (d) 

but if it were necessary to do so, I would hold that the final clause 

of the section relates to par (c) as well as to par (d). 

 

What is to be left unaffected by a repeal, pursuant to par (d), is a 

“penalty, forfeiture or punishment incurred …”. This in itself 

must imply that the usual legal remedies are available for 

enforcing that which has been incurred, but it cannot be gainsaid 

that in relation par (d), at least, the position is fully spelt out. It 

has been argued that to speak of a penalty or punishment 

“incurred” is to refer only to a case where a court or other 

authority has imposed a penalty or punishment. This is not I think 

the sense of the provision. To incur is to render oneself liable to. It 

is quite common and proper to say that someone has incurred a 

penalty, or punishment, before he has been convicted. It is quite 

usual, also, to say a person has incurred a forfeiture when his 

conduct has given rise to a forfeiture, although no action has been 

taken to enforce the forfeiture. But the argument is met by the 

terms of the section itself. The final clause of the section expressly 

gives a court power to impose a penalty, forfeiture or punishment 

in the very situation to which par (d) relates, namely where the 

penalty, forfeiture or punishment has already been “incurred”. 

There are other relevant considerations. The judgment of Dixon J. 

in Victorian Stevedoring and General Contracting Co. Pty. Ltd. v. 

Dignan shows that once a conviction is recorded the conviction, 

and not the law under which it arose, is the source of liability, with 

the result that a repeal of that law does not mean that the 

conviction lapses (see also per Gavan Duffy C.J. and Starke J.). 

Steps can be taken to enforce a penalty or punishment 

notwithstanding the repeal. In relation to such situations, there is 

no need for a provision such as s 38, and it would be absurd were 

par (d) to be confined thereto. When par (d) refers to an “offence 

committed” it is not in my view referring only to an offence found 

by a court to have been committed, any more than par (c), when it 

refers to rights and liabilities accrued or incurred, is referring 

only to rights and liabilities found by a court to have accrued, or 

been incurred.” 

 

20. He specifically pointed out: 
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“In my view, par (d) is intended to, and does, enable proceedings 

in respect to offences committed before a repeal to be commenced 

and continued after the repeal. It deals with the situation, with 

which many old cases have dealt, where, after an offence is 

committed, but before conviction, there is a repeal of the 

enactment which created the offence. In the Miller's case it was 

said: “Even offences committed against the clause (while in force) 

could not have been now punished, without a special clause to 

allow it;”. In R. v. M'Kenzie the accused were charged with 

stealing goods to the value of one pound three shillings. The theft 

of goods worth five shillings or more carried the death penalty at 

the time the offence was committed. Before the trial took place the 

relevant Act was repealed, and another passed. It was held that 

the accused could not be dealt with under the repealed Act—or 

under the new Act. Craies on Statute Law, 7th ed., p. 351 under 

the heading “Repeal without savings before the Interpretation Act 

1889” says: “So an offence committed against a penal Act whilst it 

was in force could not be prosecuted after the repeal of the 

statute; nor could pending proceedings be further prosecuted 

after the repeal, even to the extent of applying for a certificate for 

costs.” It is plain that s 38 of the English Act of 1889 is regarded as 

reversing this position (Bennett v Tatton; R. v. Ellis; Ex parte 

Amalgamated Engineering Union; Postlethwaite v. Katz; R. v. 

Wicks; Reg. v. Fisher). I am of the opinion that the learned 

magistrate was right in deciding that he had jurisdiction to deal 

with the present prosecution.” 

 

21. Though not binding it is very persuasive authority. 

 

22. Support for this construction may also be found in Panday v Virgil [2008] UKPC 24. There,  the 

Privy Council observed in addressing a similar provision of the Trinidad and Tobago law: 

 

“13. The short answer to Mr Clayton's second submission is that, 

unless a contrary intention appears, s.27 expressly allows “legal 

proceedings” to “be instituted” in respect of “any offence 

committed against the written law so repealed” “as if the written 

law has not been repealed”. So far from any contrary intention 

appearing, moreover, the 2000 Act itself provides by s.44 : 

 

‘Where anything has been commenced by or under the 

authority of the Integrity Commission under the Integrity 

in Public Life Act 1987 , repealed by this Act, such thing 

may be carried out and completed by or under the 

authority of the Integrity Commission.’” 

 

23. I would therefore hold that the magistrate did indeed have jurisdiction to hear the charges that were 

not statute barred. 
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24. I would therefore allow the appeal and remit the matter to the magistrate to continue the 

proceedings against the persons discharged and against all the respondents on the money laundering 

related charges. 

 

The lack of jurisdiction point  
 

25. It was submitted by Mr. Munroe, Q.C. that this Court does not have jurisdiction to hear this appeal. 

 

26. A broad jurisdiction is given to the Court of Appeal to entertain appeals from the Magistrate’s 

Courts to correct errors of law. Contrary to the submission that this Court has no jurisdiction 

entertain the appeal, sections 231 of the CPC and 14 of the Court of Appeal Act give the Court a 

broad power. 

 

27. Section 231(1) of the CPC provides: 

 

“231. (1) Save as hereinafter in this Code provided, any person 

who is dissatisfied with any judgment, sentence or order of a 

magistrate’s court in any criminal cause or matter to which he is a 

party, may appeal against such judgment, sentence or order.” 

 

28. Section 14 of the Court of Appeal Act provides as follows:  

 

“14. (1) Any person who is dissatisfied with any judgment, 

sentence or order of a magisterial court, given or made after the 

coming into operation of this section in respect of any offence 

referred to in the Third Schedule to the Criminal Procedure Code 

Act or of an offence for which he is liable to imprisonment for a 

period of one year or more, may appeal to the court on any of the 

following grounds — 

 

… 

 

(e) that the decision was unreasonable or could not be supported 

having regard to evidence;  

 

(f) that under all the circumstances of the case, the decision is 

unsafe or unsatisfactory;  

 

(g) that the decision was erroneous in point of law, the particular 

point of law being specified in the grounds of appeal…” 

[Emphasis added] 

 

29. Mr. Munroe, Q.C. submitted that the decision handed down by the magistrate to refuse to issue 

summonses for witnesses pursuant to section 59(2) of the CPC was not a judgment or order for the 

purposes of either of the above sections. 
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30. At paragraph 2 of his written judgment the learned magistrate ruled after expressing his concern 

about the charges: 

 

“2. …I stayed the proceedings against the accused persons in 

regard to the charges under POCA and discharged them of those 

charges having found their institution to be an abuse of the 

process of the court”  
 

31. There can be no doubt that the effect of the “Ruling” handed down in that case was to dismiss the 

money laundering charges, stay the prosecution and discharge the respondents from those charges 

on the basis that he lacked jurisdiction since those charges were statute barred and impermissibly 

laid contrary to repealed statutory provisions. 

 

32. In my judgment this Court does have jurisdiction to entertain the appeal. In my judgment the 

learned magistrate was wrong on both counts. He erred as a matter of law and this court is given 

jurisdiction to correct errors of law of the lower court. 

 

33. In Cie Noga d'Importation et d'Exportation SA v Australia and New Zealand Banking Group 

Ltd and others; Cie Noga d'Importation et d'Exportation SA v Government of the Russian 

Federation and others [2003] 1 WLR 307, the English Court of Appeal had to address a similar 

issue. It held that:  

 

“(1) that a decision of a court of first instance on a preliminary 

issue was a “judgment” or “order”, within the meaning of section 

16(1) of the Supreme Court Act 1981 , or a “determination” 

within the meaning of section 77(1) of the County Courts Act 

1984 , giving the Court of Appeal jurisdiction to hear an appeal 

from it, even if the decision was limited to a finding of fact…” 

 

34. Those sections provided as follows: 

 

Supreme Court Act 1981, s. 16 :  

 

“(1) Subject as otherwise provided by this or any other Act … the 

Court of Appeal shall have jurisdiction to hear and determine 

appeals from any judgment or order of the High Court.” 

 

County Courts Act 1984, s. 77 :  

 

“(1) … if any party to any proceedings in [the county court] is 

dissatisfied with the determination of [a judge] or jury, he may 

appeal from it to the Court of Appeal in such manner and subject 

to such conditions as may be provided by the [Civil Procedure 

Rules].” 

 

35. Mr. Munroe prayed in aid, at least initially, as the magistrate did, section 59(2) of the CPC to 

submit that the proper process is for the appellant to seek an order of mandamus from the Supreme 

Court. The section 59(2) point to my mind is misconceived. That section only refers to the initial 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111235093&pubNum=121177&originatingDoc=I8CCEC6F0E42711DA8FC2A0F0355337E9&refType=UL&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111235093&pubNum=121177&originatingDoc=I8CCEC6F0E42711DA8FC2A0F0355337E9&refType=UL&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111183846&pubNum=121177&originatingDoc=I8CCEC6F0E42711DA8FC2A0F0355337E9&refType=UL&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111183846&pubNum=121177&originatingDoc=I8CCEC6F0E42711DA8FC2A0F0355337E9&refType=UL&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111235093&pubNum=121177&originatingDoc=I8CCEC6F0E42711DA8FC2A0F0355337E9&refType=UL&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111183846&pubNum=121177&originatingDoc=I8CCEC6F0E42711DA8FC2A0F0355337E9&refType=UL&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0294884976&pubNum=121175&originatingDoc=I8CCEC6F0E42711DA8FC2A0F0355337E9&refType=UL&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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laying of a complaint before the appearance of an accused person. In such circumstances the 

magistrate has a discretion whether or not to issue a summons or warrant to secure the attendance 

of the person accused. In this case the accused persons were already before the court. The action 

had no application and the magistrate erred in any event because he made an order refusing to issue 

a summons to a witness not to an accused person. The proper sections in that regard were sections 

82 to 84 of the CPC. Those sections provides as follows: 

 

“82. If it is made to appear on the statement of the complainant or 

of the defendant or otherwise, that material evidence can be given 

by or is in the possession of any person, a court having cognisance 

of any criminal cause or matter concerned may issue a summons 

to such person requiring his attendance before such court or 

requiring him to bring and produce to such court for the purpose 

of evidence all documents and writings in his possession or power 

which may be specified or otherwise sufficiently described in the 

summons.  

 

83. If, without sufficient excuse, a witness does not appear in 

obedience to a summons issued under the provisions of section 82 

of this Code, the court, on proof of the proper service of the 

summons within a reasonable time beforehand, may issue a 

warrant to bring him before the court at such time and place as 

shall be therein specified.  

 

84. If the court is satisfied by evidence on oath that a person 

summoned as a witness will not attend unless compelled to do so, 

such court may at once issue a warrant for the arrest and 

production of the witness before the court at a time and place to 

be therein specified.” 

 

36. In any event, the underlying error of the magistrate that he did not have jurisdiction to entertain the 

charges was based on his erroneous understanding of the law both as to limitation and as to the 

repealed provisions. 

 

37. This Court does have jurisdiction to correct such errors. While the charges do not emanate from the 

Third Schedule there is no doubt that the penalty is one year or more. 

 

38. In the circumstances the Court rules that it does have jurisdiction. 

 

The section 108 of the CPC point 

 

39. Finally, some issue was made of an alleged noncompliance with section 108 of the CPC. That 

section so far as is relevant provides as follows: 

 

“108. (1) Every judgment in a summary trial, except as otherwise 

expressly provided by this Code or any other law, shall be written 

by the magistrate in English and shall contain the point or points 

for determination, the decision thereon and the reasons for the 
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decision, and shall be dated and signed by such magistrate in open 

court at the time of pronouncing it.” 

 

40. Over the years the Court of Appeal has held that the ultimate effect of noncompliance with the 

provision depended on the particular noncompliance and whether or not there has been some 

miscarriage of justice. In this case there can be no doubt that notwithstanding the magistrate’s 

failure to comply fully with section 108 in the delivery of his written ruling that he announced his 

oral decision at the end of the proceedings when he determined, as the transcript reflects, that the 

respondents would be discharged and the prosecution stayed on the basis that the charges were 

statute barred and laid impermissibly against repealed provisions of the POCA. 

 

41. That was the essence of the written judgment which followed. There has, in my judgment, 

therefore, been no miscarriage of justice. The matter could have been remitted to the magistrate to 

comply. 

 

42. I would allow the appeal. The decision of the magistrate is set aside in its entirety. The matter is 

remitted to the magistrate to continue the hearing in respect of the charges against all the 

respondents. The respondents are directed to appear before the magistrate forthwith. 

 

 

      ____________________________________________ 

      The Honourable Sir Hartman Longley, P 

 

 

43. I have read in draft the separate judgments prepared by my brothers Longley, P and Isaacs, JA. I 

agree that the appeal must be allowed, the decision of the magistrate set aside in its entirety and the 

matter be remitted to the magistrate to continue the hearing of all the charges laid against the 

respondents.  

 

 

      ____________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 
 

       

 

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

 

44. The appellant has moved the Court to reverse the decision of Stipendiary and Circuit Magistrate 

Ambrose Armbrister (“the magistrate”) made on 29 March 2019, discharging the respondents in 

respect of the offences of money laundering, contrary to sections 40(1)(b) and 45(1)(a) of the 

Proceeds of Crimes Act (2000) (“POCA”), and Section 20 of the Interpretation and General 

Clauses Act, attempted money laundering, contrary to section 83(1) of the Penal Code, and 

Sections 40(1)(b) and 45(1)(a) of the POCA, and money laundering: assisting to conceal the 

proceeds of criminal conduct, contrary to sections 41(1)(a) and 45(1)(a) of the POCA (“the 

offences”). Counsel having completed their submissions I am satisfied the appeal must be allowed 

due the magistrate’s mistaken belief that he lacked the jurisdiction to hear the charges. 
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45. The grounds of appeal are as follows: 

 

“1. The decision was erroneous in point of law; the particular 

point of law being that the Learned Magistrate did have the 

jurisdiction to hear the relevant offences in respect of the 

charges and pursuant to the offences of Money Laundering, 

contrary to sections 40(1)(b) and 45(1)(a) of the Proceeds of 

Crimes Act, Chapter 93 and section 20 of the Interpretation 

and General Clauses Act, Chapter 2, Attempted Money 

Laundering, contrary to section 83(1) of the Penal Code, 

Chapter 84 and Sections 40(1)(b) and 45(1)(a) of the Proceeds 

of Crime Act, Chapter 93 and Money Laundering: Assisting to 

Conceal the Proceeds of Criminal Conduct, contrary to 

sections 41(1)(a) and 45(1)(a) of the Proceeds of Crime Act, 

Chapter 93, in addition to sections 2, section 58(8) and 213 of 

the Criminal Procedure Code Act, Chapter 91; 

 

2. The decision of the Learned Magistrate was based on a 

wrong principle or was such that a magistrate viewing the 

circumstances reasonably could not properly have so decided; 

and 

 

3. Some material illegality or irregularity, other than 

hereinbefore mentioned, substantially affecting the merits of 

the case was committed in the course of the proceedings 

therein or in the decision.” 

 

Background 

 

46. The respondents are a group of defendants charged with offences arising out of their alleged 

participation in diverting monies intended for a Government initiative called Urban Renewal 2.0 

into their own pockets. They were charged in the Magistrate’s Courts and the case eventually came 

on for hearing before the magistrate. 

 

47. When the respondents appeared before the magistrate for the first time on 29 March 2019, he 

observed that all of the money laundering offences allegedly occurred on dates that preceded the 

date on which proceedings were instituted by more than six months; and that they were charged 

under an Act, namely, the POCA that had been repealed since May of the previous year. His 

observations caused him to doubt that he had the jurisdiction to try them. He shared his concern 

with the prosecutor, Mr. Eucal Bonaby, but Mr. Bonaby advised the magistrate that they intended 

to proceed without amending the charges. 

 

48. Although the magistrate adjourned the matter to the following day for the prosecution to consider 

their position they remained unmoved when the court reconvened. As a result, the magistrate stayed 

the proceedings against the respondents in regard to the charges under the POCA; and, having 

found the institution of the charges to be an abuse of the process of the court, discharged them of 

those charges. 
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49. The magistrate produced a ruling and at paragraph 3, he identified the issues to be determined as 

follows: 

 

“a) Under the relevant provisions of section 20 IGCA 

whenever an act repeals another act either wholly or partially, 

the repeal does not affect any legal proceeding in respect of any 

right acquired under the act so repealed and any such legal 

proceeding may be instituted or continued as if the repealing 

act had not been passed. Has the Complainant acquired a right 

under POCA in respect of which they may institute or continue 

a legal proceeding? No they have not. 

 

b) Under section 59(2) of the Criminal Procedure Code, 

Chapter 91 (below, “CPC”) an abuse of the process of the 

court occurs whenever there is an  improper use of a legal 

process for some purpose other than that for which it was 

designed. Has the Complainant committed an abuse of the 

process of the court? Yes they have.” 

 

50. In identifying the issues, the magistrate not only outlined them but provided answers to them as 

well. In reading the ruling, it is clear that the magistrate construed an “investigation” to mean one 

that was being undertaken by a court or tribunal, e.g., a coroner’s inquest; and that there was a 

moment in time when the ability of the prosecution to bring charges under a repealed Act became 

fixed so as to be considered as having “accrued”. 

 

Ground 1 
 

51. The magistrate was of the view that the offences with which the respondents were charged were, in 

effect, summary offences and therefore, subject to section 213 of the Criminal Procedure Code 

(CPC) and therefore the charges were outside the time period for bringing them. Section 213 

provides, inter alia: 

 

“213. Except where a longer time is specially allowed by law, 

no offence which is triable summarily shall be triable by a 

magistrate’s court unless the charge or complaint relating to it 

is laid within six months from the time when the matter of such 

complaint or charge arose:” 

 

52. Inasmuch as section 214 is also of some moment in this appeal I set out that provision: 

 

“214. (1) Where a person charged with an offence referred to 

in the Third Schedule to this Code is brought before a 

magistrate’s court presided over by the Chief Magistrate, by a 

Deputy Chief Magistrate, by a Senior Stipendiary and Circuit 

Magistrate or by a stipendiary and circuit magistrate, the 

court shall inform the accused person that he may be tried 

summarily for such offence but that he has the right to be tried 

for that offence by jury before the Supreme Court, and shall 
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ask him whether he wishes to be tried by jury or consents to be 

tried summarily by such magistrate; and if the accused person 

does not consent to be tried summarily, the presiding 

magistrate shall either remit the case to some other magistrate 

to hold a preliminary inquiry or may himself hold such 

preliminary inquiry in respect of the charge, in accordance 

with the provisions of this Code.  

 

(2) If, in a case such as is referred to in subsection (1) of this 

section, the accused person consents to be tried summarily in 

respect of such offence, the Chief Magistrate, Deputy Chief 

Magistrate, Senior Stipendiary and Circuit Magistrate or 

stipendiary and circuit magistrate may proceed to hear and 

determine the charge in accordance with the provisions of this 

Part of this Code: Provided that —  

 

(a) if the presiding magistrate does not consider it 

expedient in the interest of justice to deal with any such 

particular case summarily, he may refuse to do so and 

in such a case a preliminary inquiry shall be held as 

aforesaid; and  

 

(b) the presiding magistrate shall not in any case 

proceed to hear and determine summarily a charge 

against any person which may be tried on information, 

if the Attorney-General in writing directs that the case 

shall not be tried summarily.”  

 

53. There was a time when the term “triable summarily” caused a not inconsiderable difficulty in its 

interpretation. In Commissioner of Police v. Moxey [1993] BHS J. No. 125, this Court, differently 

constituted, addressed as a point of law of general public importance the certified question:  

 

"Whether upon the true construction of Section 209 and the 

Third Schedule of the Criminal Procedure Code Act, Chapter 

84, a Magistrate has jurisdiction to hear an offence triable 

summarily under Section 210 of that Act if the said offence is 

not laid within six (6) months from the time when the matter of 

such complaint or charge arose."  

 

54. Sections 209 and 210 of the CPC (Ch. 84) of the 1987 Statute Laws of The Bahamas are now 

sections 213 and 214 of the CPC. 

 

55. The facts in Moxey are contained in paragraphs 5 and 6 hence I draw on them to provide the 

background for that appeal. They disclose the following: 

 

“5 Two complaints, charging the respondent with forgery, 

contrary to Section 387 of Chapter 77 were preferred on June 

19, 1990. Both were amended during the trial and were 
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eventually dismissed at the close of the prosecution's case for 

technical reasons which are of no concern to us on this appeal. 

The trial continued in relation to the three charges on which 

the Respondent was eventually convicted. Those charges were 

first preferred against him on October 26, 1990, alleging 

offenses committed no later than March 1990, a date clearly 

more than six months since the matter of the complaint or 

charge arose. 

 

6 S. & C. Magistrate Alfred rejected the Respondent's 

counsel's no case submission, inter alia, on the basis of his 

interpretation of the provisions of Section 262(2) of the Penal 

Code, Chapter 77 and on his assumption that the rule "time 

never runs against the Crown" applied to all indictable 

offenses including hybrid offenses and held that he had 

jurisdiction to try the charges laid on October 26, 1990 as there 

was no limitation period applicable to those charges. The 

learned Chief Justice took the opposite view. To him it was 

clear that Section 209 of the Criminal Procedure Code Act lays 

down in the clearest possible language a limitation time of six 

months from the time when the matter of complaint or charge 

arose, on the jurisdiction of a Magistrate's Court to try an 

offence otherwise within its jurisdiction.” 

 

56. Rowe, JA, with whom Melville, P agreed and from whom Campbell, JA parted company, 

concluded at paragraph 32 that: 

 

“32 In my opinion whether an offence is triable only in a 

Magistrate's Court or is triable by a Magistrate by virtue of 

Section 210 of the C.P.C. Act, Section 209 applies and if the 

charge or complaint is not laid within the six months period 

provided in section 209, the Magistrate has no jurisdiction to 

enter upon the trial. I agree with the decision of the learned 

Chief Justice that the trial was a nullity and that therefore the 

conviction and sentence should be set aside.” 

 

57. As a consequence of this decision Parliament enacted the Criminal Procedure Code (Amendment) 

Act, 2011 which amended, inter alia, section 213 by deleting the old section 213 and substituting 

the following: 

 

“213. Limitation of time for proceedings for summary offences. 

 

(1) Subject to subsection (2), no offence that is triable 

summarily shall be triable by a magistrate’s court unless the 

charge or complaint relating to it is laid within six months 

from the time when the matter of such complaint or charge 

arose, so, however that if the circumstances giving rise to the 

complaint or charge occurred upon a vessel upon the high seas, 
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then the court shall have jurisdiction in respect thereof where 

the complaint or charge was laid within six months after the 

arrival of the vessel at her port of discharge in The Bahamas. 

 

(2) The provisions in subsection (1) shall not apply where- 

 

(a) a longer period of time is specially allowed by law; 

 

(b) the offence is an indictable offence triable 

summarily.” 

 

58. By so doing, Parliament ensured that electable offences are not subject, on an election of summary 

trial by a defendant, to the six months limitation period. Thus, the difficulty identified in Moxey 

was obviated. 

 

59. A further difficulty arising out of electable offences appeared in Chevaneese Sasha Gaye Hall v 

The Attorney-General SCCrApp. No. 179 of 2014, but with a twist. In Hall the prosecution had 

charged Ms. Hall with sections 3 and 4 offences arising out of the newly enacted Trafficking in 

Persons (Prevention and Suppression) Act ("TIPA"). The sections under which she was charged 

were not listed in the Third Schedule to the CPC which, under the rubric, "Indictable Offences 

Triable Summarily", sets out those indictable offences that a defendant can elect to have tried in a 

Magistrate's Court rather than in the Supreme Court.  

 

60. At her trial, her attorney, Mr. Ducille, objected to the indictment because it was his view that the 

charges were not among those listed in the Third Schedule and, as a consequence, the Attorney 

General was not able to prefer a voluntary bill of indictment against Ms. Hall.  

 

61. I set out section 3 of the TIPA to illustrate its construction. The section reads: 

 

"3. (1) Whoever engages in or conspires to engage in, or 

attempts to engage in, or assist or otherwise facilitates another 

person to engage in “trafficking in persons” shall —  

 

(a) on summary conviction —  

 

(i) be sentenced to not less than three years nor 

more than five years imprisonment;  

 

(ii) be subject to forfeiture of property under 

section 7; and  

 

(iii) be ordered to pay full restitution to the 

victim under section 6;  

 

(b) on conviction on information —  

 

(i) be sentenced to life imprisonment or to a term 

not less than five years;  
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(ii) be subject to forfeiture of property under 

section 7; and  

 

(iii) be ordered to pay full restitution to the 

victim under section 6."                                                                                                                               
 

62. On appeal the Privy Council in The Attorney-General v Hall [2016] UKPC 28, identified the nub 

of the Prosecution's problem when at paragraph 17 the Board said, inter alia: 

 

"17. …Schedule 3 then lists certain statutory offences to which 

this procedure applies. All are offences which, by their 

statutory source, are capable of being tried either summarily 

or in the Supreme Court. The TIPA offences have not, 

however, been added into Schedule 3. Nor have offences 

contrary to the Dangerous Drugs Act 2000 or the Firearms Act 

(Chapter 213) as variously amended, which statutes contain 

offence-creating sections structured very similarly to sections 3 

and 4 of TIPA." 
 

63. At paragraph 35 after having set out the definition of “indictable offence” in section 2 of the CPC, 

that is: ‘indictable offence’ means save as is provided by section 214 any offence which is 

triable only on information before the Supreme Court;” their Lordships opined that: 

 

“35. If this definition is applied to section 258 it means that an 

Attorney General’s voluntary bill of indictment can be 

preferred only where either (1) the offence is triable only on 

information or (2) it is an offence where section 214 provides 

the accused with a right to elect trial by jury. The TIPA 

offences under sections 3 and 4 are not triable only on 

information, nor are they within section 214, since they are not 

listed in Schedule 3." 

 

64. Their Lordships had earlier said at paragraph 30: 

 

"30. For all these reasons, the Board concludes that the TIPA 

offences contrary to sections 3 and 4 are indeed, as they say 

they are, triable either way. There is no right of election for the 

accused. The prosecution is entitled to ask the magistrate to 

proceed by way of preliminary inquiry, and will no doubt 

either do so or invite him to conduct a summary trial         

according to the gravity of the circumstances alleged to 

constitute the offence. Whatever they may ask the magistrate 

to do, s/he has the power under section 126 to determine that 

the offence is suitable for summary trial, and to proceed in that 

way." 
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65. Their Lordships went on to consider the definition of "indictable offence" found in section 2 of the 

CPC and concluded, inter alia, at paragraph 44 that: 

 

"44. …The difficulty arises because the definition limits the 

offences to which it relates by the use of the word “only”." 
 

66. The difficulty identified by the Board meant that the sections under which Ms. Hall was charged 

did not fall within the definition of indictable offence. No doubt in light of the Board's decision in 

Hall, Parliament enacted the Criminal Procedure Code (Amendment) Act, 2017 which included 

amongst its amendments the following new definition of the term “indictable offence”: 

 

“‘Indictable offence’ means any offence triable on indictment.” 
 

67. As a consequence of this change in the law those statutory offences of like construction to sections 

3 and 4 of TIPA were deemed to be indictable even if the charge was laid summarily. Section 45(1) 

of the POCA which reads: 

 

"45. (1) A person guilty of an offence under section 40, 41 or 42 

(money laundering) shall be liable —  

 

(a) on summary conviction, to imprisonment for five 

years or a fine of $100,000 or both; and  

 

(b) on conviction on information, to imprisonment for 

twenty years or an unlimited fine or both." 

 

was one of the provisions affected by the amendment; as were the other charges comprising the 

offences. Hence, the offences charged in the charge sheet were indictable offences. There is no 

limitation of time for the laying of charges in respect of indictable offences. Therefore, the offences 

were not statute barred despite being laid outside the six months period. In the premises, this 

ground has merit. 

 

Effect of Repeal of Statute 
 

68. Mr. Munroe, Q.C. posited that it was incompetent for the prosecution to rely on a repealed 

provision to prosecute the respondents. It was his position that if reliance to prosecute an individual 

for past behaviour was to be placed on a section found in a statute that had since been repealed it 

was necessary for the repealing statute to provide explicitly for such a prosecution to happen via, 

perhaps a transitional provision. Inasmuch as the POCA had no such provision, Mr. Munroe, Q.C. 

submitted that the prosecution was precluded from relying on the repealed Act. 

 

69. Mr. Gaskin countered that section 20 of the Interpretation and General Clauses Act (“the IGC Act”) 

allows for a person to be prosecuted for acts deemed criminal under an Act that had been repealed. 

He placed particular reliance on paragraph (e) of section 20. Section 20 states: 

 

"20. Where a written law repeals in whole or in part any other 

written law, the repeal shall not —  
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(a) revive anything not in force or existing at the time at 

which the repeal takes effect;  

 

(b) affect the previous operation of any written law so 

repealed or anything duly done or suffered under any 

written law so repealed;  

 

(c) affect any right, privilege, obligation or liability 

acquired, accrued or incurred under any written law so 

repealed;  

 

(d) affect any penalty, forfeiture or punishment 

incurred in respect of any offence committed against 

any written law so repealed; or  

 

(e) affect any investigation, legal proceeding or remedy 

in respect of any such right, privilege, obligation, 

liability, penalty, forfeiture or punishment as aforesaid; 

and any such investigation, legal proceeding or remedy 

may be instituted, continued or enforced, and any such 

penalty, forfeiture or punishment may be imposed, as if 

the repealing Act had not been passed." [Emphasis 

added] 

 

70. The arguments raised before us were also raised in the court below before the magistrate; and while 

the magistrate seemed to accept that section 20(e) was applicable to the respondents' case, he took 

the view that the term "investigation" referred to an investigation being conducted by a court.  

 

71. It seems to me, however, that the true import of section 20 was to ensure that persons who may 

have committed offences while the repealed Act was in force, but whose wrongdoing was not 

exposed until after its repeal, could be prosecuted for their transgressions without falling afoul of 

the principle that a person cannot be punished for acts that were not against the law at the time 

when they were done. This paid homage to the principle that there is a presumption against 

retrospectivity in criminal statutes. However, the characterisation as criminal of past conduct which 

was lawful when it took place does not apply here because the past conduct was criminal when it 

took place. 

 

72. Section 20 of the IGC Act is similar to section 497 of the Penal Code which provides as follows: 

 

“497. (1) This Code shall come in force on such specific day as 

the Governor shall by Proclamation appoint. 

 

(2) The provisions of this Code shall apply to all offences 

committed on or after that day, but shall not apply to any 

offence the commission of which was begun before that day, 

although such offence may have become complete on or after 

that day. 
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(3) Every offence committed before the commencement of this 

Code shall be determined and punished, and (subject to the 

provisions of this section) shall be inquired into and tried, as if 

the Acts and enactments repealed by this Act had not been so 

repealed. 

 

73. While section 497 is found in an enactment which has as its long title, “An Act to establish a Code 

of crimes punishable on indictment, and of certain similar and other offences punishable on 

summary conviction” it seems that by its use of the phrase “every offence” in sub-section (3), it 

may be translatable to offences found in other statutes. “Offence” is defined in section 2 of the 

Penal Code as follows: 

 

“‘offence’ means either a summary offence or an indictable 

offence;” 

 

74. Yet even if this view is wrong there still remains section 20 of the IGC Act to support the 

proposition that the charges remain competent for prosecution under the repealed statute. In the 

premises, the magistrate erred in declining jurisdiction. 

 

The Purported Discharge  
 

75. The magistrate discharged the respondents pursuant to section 59(2) of the CPC. I set out sub-

sections (1) and (2) of section 59: 

 

“59. (1) Upon receiving a complaint and the charge having 

been signed in accordance with the provisions of section 58 of 

this Code, a magistrate may, in his discretion, issue either a 

summons or a warrant to compel the attendance of the accused 

person before a magistrate’s court having jurisdiction to 

inquire into or try the offence alleged to have been committed: 

Provided that a warrant shall not be issued in the first instance 

unless the complaint has been supported by an oath, either by 

the complainant or by a witness.  

 

(2) A magistrate shall not refuse to issue a summons under the 

provisions of this section unless he shall be of the opinion that 

the application for a summons is frivolous or vexatious or an 

abuse of the process of the court and if, in his discretion, he 

refuses to issue a summons, the person applying for the same 

may require the magistrate to give him a written certificate of 

refusal and may apply to the Supreme Court for an order 

directing such magistrate to issue the summons sought or such 

other summons as the Supreme Court may direct.” 

 

76. It must be noted immediately the section 59 concerns the initiation of a complaint before a 

magistrate. However, in this case the respondents had already been arraigned before the Chief 

Magistrate. Thus, they were already within the cognizance of the magistrate’s jurisdiction and there 

was no need for the issuance of a summons requiring their attendance at court. Although it appears 
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that one of the respondents was not before the court at the time the magistrate made his ruling. 

Nevertheless, the magistrate’s reliance on this section as a basis for the discharge of the respondents 

was misconceived. 

 

Ground 3 - Section 108 of the CPC 

 

77. Mr. Gaskin submitted that the decision of the magistrate was a nullity because the magistrate failed 

to comply with section 108 of the CPC. I have read in draft the judgment of Longley, P and I agree 

and adopt his reasoning and conclusion found at paragraphs 40 to 42. 

 

Court of Appeal’s Lack of Jurisdiction to Hear the Appeal 
 

78. I agree and adopt the reasoning and conclusion of Longley, P at paragraphs 27 to 33. 

 

Disposition 
 

79. This appeal must be allowed and the decision of the magistrate set aside as he fell into error when 

he discharged the respondents of the offences; and the matter is remitted to the magistrate for 

continuation of the trial in relation to all of the offences. 

 

 

 

      ____________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

 

 

 

 

       

 


