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The second appellant, Tamarind Tree Holdings Co Ltd (TRECo) is an International Business 

Company, incorporated for the purposes of operating a restaurant and bar formerly known as the 

Green Flash Restaurant and Bar on the Island of Rum Cay. The first appellant is the majority 

shareholder of the second appellant. The appellants brought claim against the respondents for 

damages for trespass and loss as well as damages for unlawful destruction resulting from the 

removal and destruction of the Green Flash Restaurant and Bar. The learned judge ruled inter alia, 

that the action for trespass failed and that the Plaintiffs had not proven that the 1st and 2nd 

Defendants were in breach of a fiduciary duty. The appellants appealed the decision on several 

grounds inter alia that the learned judge erred and misdirected herself in fact and in law when she 

found against the appellants’ claim for damages for trespass against the defendants jointly and 

severally. 

Held: appeal allowed; matter remitted to the Supreme Court for a re-trial before another Judge. 

We were unable to accept that the evidence of the appellants was wanting on the issue of 

possession. The transcript reflects that property belonging to the appellants was removed from the 

Bar just before it was demolished and placed elsewhere for safekeeping. That property belonged to 

the appellants. It suggests therefore that at the time that Harry Briggs and John Faraday demolished 

the Bar, it was in the possession of the appellants.  
 

The Judge seems to have considered that since the bar was not operational, the appellants could not 

be said to have been in possession of it. See paragraphs 33 and 34 of the judgment. This is not 

dispositive of the issue. The appellants’ property remained in the Bar until same was removed prior 

to the demolition of the Bar. 

 

The inconsistency may be explained by the Judge’s view that the appellants could only succeed if 

they could demonstrate they were in possession under colour of a written agreement or oral 

permission. She seems to have ignored the passage she quoted from the authors of Clerk and 

Lindsell.  

 

However, the Judge’s finding that the appellants were entitled to damages for the destruction of the 

Bar is incompatible with her conclusion that the action for trespass fails. If the Judge was satisfied 

the appellants should be compensated for the Bar’s destruction she must have arrived at the 

conclusion that they had some connection to it. 

 

There was ample evidence on which the Judge could have found that the respondents were acting in 

concert to effect the destruction of the Bar. The evidence of Kirkland Knowles implicates Harry 

Briggs and John Mittens. The evidence of Bryan Meyran implicates John Faraday and John Mittens 

as well. Moreover, the Judge found the 1
st
 and 2

nd
 Defendants could not escape liability for the 

Bar’s demolition. 

 

In the circumstances, while not all of the respondents actively participated in the demolition of the 

Bar, they did by their consent and authority bring about its destruction. Thus, the Judge erred when 

she found that John Faraday alone was responsible for the Bar’s demolition. 

 

We were not impressed with the respondents’ position. The Rules are clear in relation to foreign 

affidavits being produced from abroad. The seal or signature of the official administering the oath 

must be proved by a certificate given by someone with authority to give such a certificate. This is 

oftentimes referred to as an apostille. In the absence of such a certificate the Judge ought not to 

have allowed John Faraday’s affidavit to be admitted in the trial. 
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We were satisfied the Judge erred when she found against the appellants’ claim for damages for 

trespass against the respondents jointly and severally. Further, the Judge ought to have found that 

the appellants remained in possession of the land through their occupation of the land on which the 

Bar was constructed; and in which their property remained.   

 

 

CFAO (Gambia) Ltd v Alhagy Amadou Taal [1997] 2 LRC 214 considered 

Crofter Properties Ltd, Plaintiff, v Genport Ltd, Defendant [2002] 4 IR 73 mentioned 

David Samuel Bain, et al v Isaac Burnside SCCivApp No. 333 of 2014 considered 

McQueen v Great Western Railway Company (1875) LR 10 QB 569 considered 

Reg v IRC Ex p. Coombs & Co [1991] 2 AC 283 considered 

Wisniewski v Central Manchester Health Authority [1998] PLQR 323 considered 

        

____________________________________________________________________                 
 

REASONS FOR DECISION 

 

 

Delivered by The Honourable Mr. Justice Jon Isaacs, JA: 

 

             

1. On 28 January 2019, we allowed the appellants’ appeal and indicated that the reasons for our 

decision would be given at a later date. We render those reasons now. 

 

The Parties 

2. Mr. Cummings is the majority shareholder of Tamarind Tree Holdings Co Ltd (“TRECo”) and 

provided the funding to construct, outfit and operate TRECo. 

 

3. TRECo is an International Business Company, incorporated for the purposes of operating a 

restaurant and bar formerly known as the Green Flash Restaurant and Bar (“the Bar”), located at 

Sumner Point on the Island of Rum Cay (“Sumner Point”). 

 

4. The 1st defendant, Summer Point Properties Limited (“SPPL”) claims to own the land on which 

the Bar was constructed, and was the donor of a Power of Attorney given to New England 

Marine Services Ltd. (formerly Montana Marine Services Limited) (“NEMS”) to operate 

SPPL’s business operations at Sumner Point. The Power of Attorney is dated 29 June 2007 

(“the June Power”). 

 

5. The 2
nd

 Defendant (Mr. Little) owns 26% of the shares issued in TRECo; and was at the 

material times a director of SPPL. 

 

6. The 3rd Defendant (“Harry Briggs”) was an employee of the 6th Defendant, Montana Holdings 

Limited (“MHL”) and NEMS. 

 

7. The 4th Defendant (“John Faraday”) was at the relevant time Chief Operating Officer of NEMS, 

and was an agent of SPPL, Mr. Little and  MHL at all material times. 

  

8. The 5th Defendant (“John Mittens”) was at all material times the beneficial owner of MHL and 

the President and Director of MHL and NEMS. 



4 

 

 

9. MHL was at the material times, the company responsible for the intended development of the 

Marina. 

 

10. NEMS was at all material times the intended purchaser of SPPL’s business operation at Sumner 

Point, pursuant to an Agreement for Sale dated 29 June 2007 (“the Sale Agreement”) and an 

agent of SPPL and Mr. Little at all material times.  

 

Background 
11. On 29 June 2007, SPPL agreed to sell to NEMS all its land in the Settlement of Port Nelson on 

Rum Cay, including the Marina. The completion date for the sale was 31 October 2007. 

Ultimately, the sale never materialised. 

 

12. The Sale Agreement included the June Power whereby SPPL granted power to NEMS to “from 

time to time if and when the said Attorneys shall  think fit to...dispose of any houses offices 

buildings lands.... within the said Commonwealth of The Bahamas beholding to or held by the 

Donor. . .” 

 

13. The second Power of Attorney dated 19 October 2007 (“the October Power”), signed by Mr. 

Little on behalf of his family granted an irrevocable Power of Attorney to the Board of Directors 

of Montana Marine Services Ltd (“MMS”) “for you, in your sole discretion, to undertake and 

implement any act or deed that you see fit, to both implement the terms and conditions of the 

said Sale/Purchase agreement and to further the successful development of the Sumner Point 

Marina complex.”  

 

14. On 22 October 2007, Harry Briggs demolished the Bar. It was contended by John Faraday that 

the Bar was a part of SPPL’s property inasmuch as it was included in the Sale Agreement. John 

Faraday’s position was that he had been given absolute corporate control of SPPL and had been 

appointed CEO of NEMS; and that he had operated at all material times in his capacity as such. 

 

The Pleadings in the Court Below 

15. According to the writ of summons, the appellants made the following claims against each of the 

seven defendants as follows: 

i.   damages for trespass and loss occasioned by the Plaintiffs 

against the Defendants’ unlawful trespass upon the land in 

the possession of the 1st Defendant and occupied by the 

Green Flash; 

ii.    damages for unlawful destruction of the Green Flash; 

iii.  punitive damages for loss occasioned by the Plaintiffs as a 

result of the destruction of the Green Flash; 

iv.   interest; and 

v.    costs. 

 

16. According to the re-amended Statement of Claim, the Plaintiffs claimed the following against 

the 1st and 2nd Defendants; namely SPPL and Mr. Little. 

 

i.     Damages for breach of fiduciary duties. 

 

17. The essence of the 1st and 2nd Defendant’s Defence was as follows: 
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i. that at the material time the Plaintiffs were not in possession 

of the property (nor did they have a right to legally occupy the 

same) on which the Green Flash was located; 

 

ii.   during the time the Green Flash was demolished it was not 

operational and was a derelict structure on the property; 

 

iii.   That the 3rd and 4‘h Defendant (who were at the material time 

agents and employees of the 6th & 7th Defendants) expressly 

and repeatedly and unequivocally admitted to destroying the 

Green Flash and did so under instructions from the 6th & 7th 

Defendants who were purporting to operate under the terms of 

the Agreement for Sale and the Power of Attorney. 

 

18. It was alleged by SPPL and Mr. Little that they gave a Power of Attorney to NEMS to operate 

the Marina and that all improvements over $10,000.00 required the approval of SPPL (TAB 87 

para 23). 

 

19. It was further alleged by SPPL and Mr. Little that John Faraday took it upon himself to carry 

out the removal of the Bar (para. 26 of the Defence). 

 

20. John Faraday alleged (at para. 7 of his Defence) that he accepted the position of CEO of NEMS 

and assumed full control of SPPL at the material time. He alleged also that after receiving 

written independent legal advice it appeared that the Bar was built on property owned by SPPL 

over which he had corporate control. He gave the instructions to remove all valuables and to 

destroy the Bar (para. 8 of John Faraday’s Defence). The appellant had us note that SPPL and 

Mr. Little did not dispute John Faraday’s allegation; nor did John Mittens deny or dispute the 

allegation that John Faraday was appointed CEO of NEMS and acted in that capacity. 

 

21. Further, it was alleged by John Faraday: - 

(a) that John Mittens had no input in the decision to take down the 

Bar (para. 13). 

(b) that he offered (through his agents Harry Briggs and John 

Mittens) to pay $250,000.00 and up to $400,000.00 to Mr. 

Cummings in full satisfaction of the damage [para 8 of the 

Defence]. 

(c) that while he accepted full responsibility for giving instructions 

to demolish the Bar, he denies any agreement to compensate 

the Plaintiffs for the loss. 

Note: allegation (c) is in contradiction to the pleaded Defence of 

John Faraday (see para. 8 of the Defence). 

 

22. The Defence of MHL and NEMS alleged: 

“The sixth and seventh Defendants state that the structure was 

demolished on the expressed authority of the Second 
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Defendant as an Officer and or Director of the Second Plaintiff 

and First Defendant.” 

 

23. The appellants summarised their case as follows: 

(a) That the Plaintiffs evidence overwhelmingly supported a case 

of a joint enterprise. The judge ought to have concluded that 

the silence of the Defendants was an admission of their guilt; 

alternatively; 

(b) that the Defences when considered together contain admissions 

of the existence of a joint enterprise (thereby making further 

evidence on those matters unnecessary); 

(c) That as the Defendants chose not to challenge the evidence of 

the Plaintiffs the court was bound to accept the Plaintiff’s 

evidence; 

(d) That on the evidence the Plaintiffs proved the case against the 

Defendants and was accordingly entitled to judgment against 

all of the Defendants in line with the pleaded case. 

(e) That damages should be assessed against all Defendants; 

(f) The Plaintiffs are entitled to their costs. 

 

24. By its order dated 9 October 2015, the court directed that evidence adduced at the trial was to be 

by witness statements. Those statements were to be filed and served on or before 18 December 

2015. It appears that the defendants in the court below did not file any witness statements.  

 

25. John Faraday and John Mittens were represented by counsel at the trial but did not appear for 

trial themselves. No pleadings were filed on behalf of Harry Briggs. MHL and NEMS filed their 

pleadings and generally denied any knowledge of the claims other than stated above in their 

Defence. 

 

26. On 16 May 2018, Madam Justice Deborah Fraser set out the issues in the case for her 

determination in her judgment at paragraph 14: 

“16. The main issues for the determination of this Court are: 

 (1) Was there trespass by the defendants? 

(2) Was the destruction of the Green Flash unlawful? If 

so who is liable for the destruction of the Green 

Flash? 

(3) Are the 1st and 2nd Defendants in breach of their 

fiduciary duties to the Plaintiffs? 

(4) Are the Defendants jointly and severally liable for 

the trespass and unlawful destruction of the Green 

Flash?” 
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27. In seeking to provide resolution to the issues she had identified, at paragraph 33 of her judgment 

the Judge said, inter alia: 

“33. The Defendants did not appear for trial but this is also 

part of their defence that the building was derelict and an 

eyesore and it was necessary to remove in order to give effect 

to the written Agreement for Sale which the 1st and 2nd 

Defendant entered into with the 7th Defendant. During cross 

examination of the Plaintiffs witnesses admitted that the 

building at the time of demolition was non operational.” 

 

28. Although the Judge concluded at paragraph 33 that the plaintiffs were not in possession of the 

land or the Bar at the time of demolition and hence could not maintain an action for trespass she 

nonetheless went on to state at paragraph 45: 

  

“45. The evidence the Plaintiffs have proven that the 

demolition occurred and it was unlawful. They are therefore 

entitled to damages in relation to any loss suffered as a result 

thereof.” 

 

29. The Judge went on at paragraph 66 of her judgment to find that John Faraday, “the Chief 

Executive Officer and the agent of the 7
th

 Defendant was the sole person liable for the 

demolition of the Green Flash”. Save for that finding, and directing that the damages were to 

be assessed if not agreed she dismissed the Writ of Summons. 

 

The Appeal 

30. The appellants filed a Notice of Appeal on 26 June 2018 and set out the findings of the Judge 

with which they took issue. They are as follows: 

“At paragraph 5 of the judgment - 

“On the 29th June 2007 by Agreement for Sale, the 1st and 2nd 

Defendants agreed to sell to Montana Marine Services the 7th 

Defendant all its land situated in the settlement of Port Nelson 

on the island of Rum Cay, inclusive of the portion where the 

Green Flash was situated. The Agreement for Sale included a 

Power of Attorney whereby the 1st Defendant granted power 

to the 7th Defendant to “from time to time if and when the said 

Attorneys shall think fit to... dispose of any houses, offices or 

buildings on the said lands.” 

 

At para graph 8 of the judgment 

“On the 22nd October, 2007, the 3rd Defendant an employee of 

the 7th Defendant demolished the Green Flash Restaurant and 

Bar on the instructions of the 4th Defendant who claims that 

he was given absolute corporate control of the 1st Defendant 

and was appointed the Chief Executive Officer of the 7th 

Defendant.” 

 

At para graph 10 of the judgment 
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“In a re-amended Statement of Claim filed on the 1st October, 

2014 the Plaintiff further claims as against the 1st and 2nd 

Defendants 

1. “Damages for breach of fiduciary duties. 

2. An injunction restraining the defendants and each of them 

from removing their assets out of the jurisdiction or of 

disposing, charging, selling or otherwise dealing with any of 

their assets except in so far as the value of such assets exceeds 

the sum of 41.5 million in the currency of the United States of 

America.” 

 

At para graph 11 of the judgment 

“The First and Second Defendants are resisting the claim for 

trespass and breach of a fiduciary trust on the primary 

grounds that the oral agreement made between the Plaintiff 

and the 1st and 2nd Defendants was frustrated in law. Further, 

that the Plaintiff was not in possession of the property on 

which the Green Flash was located, and that when the Green 

Flash was destroyed it was not operational and was a derelict 

structure on property owned by the 1st and 2nd Defendants. In 

other words, the Defendants claim that the destruction was 

lawful.” 

 

At para graph 13 of the judgment 

“The 5th Defendant who was the beneficial owner of the 6th 

defendant Montana Holdings Limited filed a defence and has 

denied giving any instructions or taking part in the demolition 

of the Green Flash. The 4th and 5th Defendants were 

represented by counsel but did not appear for trial. No 

pleadings were filed on behalf of the 3rd Defendant.” 

 

At para graph 14 of the judgment  

“The 6th and 7th Defendants in their pleadings denied any 

knowledge of the claims.” 

 

At para graph 24 of the judgment 

“All of the witnesses for the Plaintiffs confirm that the 4th 

Defendant admitted to them that he was the person responsible 

for the destruction of the Green Flash as it confirms in the 

witness statement of John Faraday dated February 1st, 2016.” 

 

At para graph 25 of the judgment 

“According to the textbook Clerk and Lindsell on TORTS, 

“trespass to land consists of any unjustifiable intrusion by one 

person upon land in the possession of another.” In the Court of 

Appeal decision of Isaacs and Another v Rodney (2010) 77 

WIR287the Guyanese Court held that the central principle of 

the law of trespass was an ‘injury to possession and not to 

ownership or title.’ The first question is not then whether the 

Plaintiff owned the land on which the Green Flash was 

situated. In this case it is whether the Plaintiffs were in actual 
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possession by lease or permission otherwise of the owners of 

the land where the trespass was committed. This was a matter 

of dispute at the time of the alleged trespass and demolition. 

The 1st and 2nd Defendants has (sic) claimed that due to the 

fact that the land was crown land, they could not agree to 

permit the construction of the Green Flash and this (sic) the 

agreement was frustrated.” 

 

At para graph 28 of the judgment 

“The 1st and 2nd Defendants do not deny the oral agreement 

for the establishment of the Green Flash on the property as 

denied by the Plaintiffs. Also, there is documentary evidence 

which shows that the 2nd Plaintiff had a licence to operate a 

restaurant between 2003 and 2004 however in April, 2003 the 

Green Flash was closed for operating with the same licence as 

was granted to another restaurant on the said land owned by 

the 1st and 2nd defendants known as the ‘Blue Restaurant and 

Bar”. The restaurant appears from the evidence to have 

continued to operate until August, 2005 when it closed for the 

season. It has however been alleged by the 1st and 2nd 

Defendants that they had no business dealings with the 1st and 

2nd Plaintiffs after 2004 due to the illegal construction which 

the Plaintiff was conducting on the said land. During cross 

examination of Bryan Meryan the other shareholder of the 2nd 

Plaintiff that the relationship between the 1st Plaintiff and the 

2nd Defendant had broken down and he did not think it could 

ever be fixed.” 

 

At para graph 29 of the judgment 

“There is also documentary evidence provided in which 

external Counsel for the 1st and 2nd Defendants had written to 

the Plaintiff in January, 2004 requesting the Plaintiff to cease 

and desist all construction on the said land. A follow up letter 

was also sent in January, 2005. External counsel for the 

Plaintiff responded to the letters by advising that his clients 

were the owners of the land on which the restaurant was built, 

however, no evidence supports that.” 

 

At para graph 30 of the judgment 

“The Plaintiff has produced no evidence that they did not have 

a grant of a lease from the 1st and 2nd Defendants which 

would have permitted them to be on the land at the time of the 

demolition nor have they produced any evidence to show they 

had the permission of the Crown to occupy the said property” 

 

At paragraph 32 of the judgment 

“Did the 1st and 2nd Defendants have the authority to grant 

the Power of Attorney in respect of that portion of the land on 

which the Green Flash was located? At the time of the 

Agreement for Sale, all parties had reasonable cause to believe 

that the land which was contiguous to land which formed part 
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of a Crown Grant issued to the family of the 2nd Defendant 

was owned and occupied a Power of Attorney to the 7th 

Defendant which gave permission to the other 4th Defendant to 

enter that land” 

 

At para graph 33 of the judgment 

“The Defendants did not appear for trial, but this is also part 

of their defence that the building was derelict and an eyesore 

and it was necessary to remove in order to give effect to the 

written Agreement for Sale which the 1st and 2nd Defendants 

entered into with the 7th Defendant. During cross examination 

of the Plaintiffs witnesses admitted that the building at the time 

of demolition was non operational The evidence of Ian Parish, 

a witness called by the Plaintiff is that he was advised by the 

4th Defendant that he had sought the necessary legal advice 

prior to the demolition.” 

 

At para graph 35 of the judgment 

“The Plaintiffs have not produced any evidence that they had a 

grant or lease from the alleged owner of the land in 2003 nor 

ha ye they shown that they had permission from the Grown to 

occupy the property The property at the time of this action was 

allegedly that of the 1st and 2nd Defendants have executed an 

Agreement for Sale with the 7th Defendant which included a 

Power of Attorney which permitted the destruction of the 

Green Flash.” 

 

At para graph 36 of the judgment 

“I will (sic) the action for trespass therefore fails as the 

Plaintiffs have not satisfied this court that they were in actual 

possession of the Green Flash at the date of the demolition.” 

 

At para graph 41 of the judgment 

“Counsel for the 1st and 2nd Defendants submits there is a 

breach of a fiduciary duty to the 1st and 2nd Plaintiff? They 

submit that any agreement entered into with the 1st and 2nd 

Plaintiffs was frustrated and discharged. Bell v Lever Brothers 

Limited (1932) AC 161, 217 (C. F A. Tamplin SS. Co. Ltd. v 

Anglo. Mexican Petroliam Products (1916) 2 AC 397, 40&404 

(Agreement was never legally enforceable and void ab initio). 

There was no enforceable legal contract between the parties so 

no breach of fiduciary duty can exist between the parties.” 

 

At para graph 42 of the judgment 

“What the Court does find as breach of fiduciary duty is the 

action of the 1st Plaintiff to have insured the Green Flash in his 

own name and not the name of the Company which was 

established to own and operate the Green Flash thereby 

denying the Company any insurable interest in the property of 

the Company it would have been entitled to in the event of 
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disaster. The Plaintiff should be reminded of the legal maxim 

‘He who comes to equity must come with clean hands. 

 

At para graph 43 of the judgment 

“The purpose or object for which the Company was 

established had come to an end and any fiduciary duty of the 

directors ceased. The 1st Plaintiff without obtaining the 

necessary agreement in writing in relation to the venture 

appears to have expended sums of money for the construction 

of the Green Flash notwithstanding the fact that the 

2ndDefendanthadasked that he cease and decease any further 

construction. In law an oral agreement is incapable of bin ding 

or otherwise affecting an interest in real property. Any 

leasehold or freehold or agreement not put into writing will 

create only a lease or an estate at will and is not enforceable. In 

other words it’s as if such agreement was never made. (Statute 

of Frauds Act, Ch. 154 Statute Laws of The Bahamas).” 

 

At paragraph 51 of the judgment 

“Counsel for the 1st and 2nd Plaintiffs submitted that the 

Power of Attorney Act Ch. 81 does not intend on its 

construction to create an agency agreement between the Donor 

and the Donee of the power conferred whether expressly under 

the Act or by implication of any other principle of law. 

Accordingly, Counsel submitted that at no material time was 

there an intention on the part of the 1st and 2nd Defendants to 

expressly or impliedly create an agency agreement as between 

them and the 7th Defendant or it’s members or directors or 

servants and are therefore not liable.” 

 

At para graph 52 of the judgment 

“In other words, there is no express agreement that the 1st 

Defendant is an agent of the 2nd Defendant however based on 

the wording of the 2nd Power of Attorney an agency 

relationship may be inferred. Based upon the pleadings and 

the evidence presented the Plaintiffs have not advanced any 

evidence to show the 1st and 2nd Defendants, however, were 

parties to the unlawful demolition of the Green Flash.” 

 

At para graph 55 of the judgment 

“Under Section 28 of the Companies Act it states that ‘A 

Company may, in writing under seal, empower any person 

either generally or in respect of any specified matter, as its 

attorney to execute deed or document, agreement or 

instrument on its behalf.. and any such document, agreement 

or instrument shall bind the company The 4th Defendant in his 

defence states that he was acting for the 6th and the 7th 

Defendants. The Power was only given to the 7th Defendant 

and there is nothing to show an agency relationship between 

the 6th and the 7th Defendants.” 
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At para graph 57 of the judgment 

In relation to the 3rd Defendant who was appointed by the 4th 

Defendant as Gen eral Manager, the only relationship which 

can be drawn from the pleadings and the evidence in this case 

is that the 3rd Defendant was an employee of the 7th 

Defendant who was carrying out his duties in accordance with 

instructions received by the 4th Defendant the agent of the 7th 

Defendant. In law the master (4th Defendant) is liable for any 

tort committed by the (3rd Defendant) servant in the course of 

the (3rd Defendant’s) employment notwithstanding that the 

7th Defendant may have authorized it. In order for the 4th 

Defendant to be liable for the conduct of the 3rd Defendant one 

must consider if the 3rd Defendant is liable. That is not a 

matter in dispute. 

 

At para graph 60 of the judgment 

“The damage to the Green Flash may have been directly 

caused by the 4th Defendant but can the 2nd and the 7th 

Defendants claim that they were not aware of the demolition. 

The 6th and 7th Defendants have denied the allegations but 

have not appeared to defend the matter. The first Power of 

Attorney granted to the 7th Defendant may have been limited 

however the second one was very wide in scope and the 4th 

Defendant claims he was their agent. Under the Power of 

Attorney Act the Donee was acting on behalf of the Donor, in 

this case the 2nd Defendant who signed the Power of Attorney 

expressed words of the Power to also be acting as the agent of 

the 1st Defendant. The 1st Defendant cannot avoid liability as 

the Donor of the Power and as an agent of the 2nd Defendant. 

Likewise, the facts infer an agency relationship between the 4th 

and the 7th Defendants and therefore the 7th Defendant 

cannot avoid liability as the Donee of the Power. Counsel for 

the 1st and 2nd Defendants claim that the Donee was acting 

outside the power granted to him.” 

 

At para graph 61 of the judgment 

“A principal is not liable for the acts of an agent that are 

outside the scope of the agent’s authority. (Jacobs v Morris 

(1902)1 CH 816). A Power of Attorney must be strictly 

construed and the authority extends to what is expressly 

conferred or which may be necessarily implied. In the first 

power permission of the Donor was required to do any 

improvements to the land over ten thousand dollars and in the 

second power the Donee was able to undertake and implied 

any act or deed that it saw fit to further the terms and 

conditions of the Sales Agreement. What can reasonably be 

implied in both powers is that the Donee will act in accordance 

with the applicable laws.” 

 

At para graph 62 of the judgment 
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“The 4th Defendant is performing his function under the 

power did not obtain the necessary approval under the Town 

Planning Act prior to acting... In other words, even though the 

demolition was permissible under the power, it was unlawful 

because the requisite permit was not obtained. The 4th 

Defendant had gone outside the scope of the authority granted 

to him to by the 7th Defendant. In such cases the Donor and 

the Donee would not be liable for the act committed by the 4th 

Defendant.” 

 

At para graph 63 of the judgment 

“Finally, the facts of this case do not support a claim for 

punitive damages. The 2nd Defendant had given notice to the 

Plaintiffs to cease and desist from, any construction on the 

land. The evidence of the witnesses also indicate that the Green 

Flash was not in use and had not been operational for a while, 

all the items found in the building belonging to the Plaintiff 

were placed into storage for safekeeping. The 4th Defendant 

also has made efforts from the time of the demolition to settle 

this matter and the Plaintiffs have refused. I therefore make no 

award for punitive damages in this case.” 

 

At para graph 64 of the judgment 

“The action for trespass fails as the 1st and 2nd Plaintiffs have 

not established that by written agreement or otherwise they 

were in actual possession of the Green Flash or the land on 

which the Green Flash was situated.” 

 

At para graph 65 of the judgment 

“The Plaintiffs have not proven that the 1st and 2nd 

Defendants were in breach of a fiduciary duty as the oral 

agreement which is alleged to have been made by the Plaintiffs 

and the 1st and 2nd Defendants was unenforceable and 

incapable of bin ding or otherwise affecting any interest in real 

property in the possession of the 1st and 2nd Defendant. Also 

the purpose for which the 1st Defendant had been established 

had ceased at the date of the incident.” 

 

At paragraph 66 of the judgment 

“I find that the Defendants are not jointly and severally liable 

for the demolition of the Green Flash as there is not factual 

evidence that they were acting together in the demolition of the 

Green Flash. The 4th Defendant, the Chief Executive Officer 

and the agent of the 7th Defendant was the sole person liable 

for the demolition of the Green Flash. He ought to have 

ensured that the necessary approval under the Town Planning 

Act for demolition was obtained prior to issuing his 

instructions to the 3rd Defendant.” 

 

At para graph 68 of the judgment 
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“The Plaintiffs have not proven that they are entitled to 

punitive damages in this case.”” 

 

31. The grounds of appeal advanced by the appellants were as follows: 

 

“1. The Learned Judge erred and misdirected herself in fact 

and law when she 

found against the Appellants’ claim for damages for trespass 

against the Defendants jointly and severally. The Defendants 

called no evidence at the trial and filed no written evidence in 

compliance with the court’s direction. As there was no 

evidence filed on behalf of the Defendants the learned judge 

ought to have found that the Plaintiffs having proved their case 

were entitled to the relief claimed. 

 

2. The Learned judge erred in fact law and procedure in 

treating the pleadings of the Defendants as evidence of fact; 

and in drawing conclusions from the pleadings as if the 

allegations contained in the pleadings were proved facts. 

 

3. The Learned judge erred in fact and in law when she found 

that the Plaintiffs claim failed due to the Statute of Frauds Act. 

The Judge also erred in fact and in law when she found that 

the contract between the parties was frustrated. Neither the 

Statute of Fraud nor breach of contract on the grounds of 

frustration had been pleaded. The judge ought to have found 

as a matter of law that the Statute of Fraud must be 

specifically pleaded if the Defendants wished to rely on it. A 

judgement based on matters not pleaded have been as a matter 

of good practice and fairness set aside. The Plaintiff was 

caught by surprise by the judge’s finding of fact on the Statute 

of Fraud and on the issue of frustration. Coupled with the fact 

of the absence of pleadings there was no evidence to support 

the judge’s conclusion that the contract between the parties 

had been frustrated. 

 

4. The Learned judge erred and misdirected herself in fact and 

law when she accepted as proved the content of a document 

dated January 2016 submitted on behalf of the 4th Respondent 

(“the document”) without requiring proof of the authenticity 

and execution of the document. The Learned judge ought to 

have held in accordance with Order 38 of the Rules of the 

Supreme Court that the 4th Defendant must attend trial to 

prove the content of the document submitted on his behalf. The 

Learned judge ought to have held that the form of the 

document is inadmissible as evidence in accord with Order 41 

rule 11 and on this basis ought properly to have excluded the 

document from the record. 

 

5. The Learned judge correctly found at paragraph 25 that 

“trespass to land consists of any unjustifiable intrusion by one 
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person upon land in the possession of another and that trespass 

was an “injury to possession and not ownership or title but 

incorrectly went on to find that the Plaintiffs were not in actual 

possession. The learned judge failed to consider or properly 

consider the fact of the Plaintiffs/Appellants occupation and 

use of the land by the construction and operation of the Green 

Flash. The Learned judge ought to have found that as the 

Defendants did not produce any evidence of title the issues of 

title resolved itself around the question of which of the parties 

could prove a better title and if neither could prove a 

documentary title the issue became which of the parties were in 

possession. The Learned judge ought to have found that the 

Plaintiffs/Appellants remained in possession of the land 

through its ownership and occupation of the land by the Green 

Flash restaurant and that until the title to the land was 

resolved the Plaintiffs/Appellants had a better right to 

possession than the Defendants/Respondents. 

 

6. The Learned judge erred as a matter of fact law and 

procedure when she failed pursuant to and in accordance with 

the Supreme Court rules to apply the principle that a general 

traverse of an allegation in a pleading amount in law to an 

admission of the allegation. The 4th Defendant/Respondent 

pleaded at paragraph 7 of his Defence that he was given 

corporate control over the 1st Defendant/1st Respondent and 

in that capacity entered the land and pursuant to a Power of 

attorney given by the and 2nd Defendant! Respondents, made 

the decision to demolish the Green Flash. This allegation was 

not denied by the 1st Defendant/1st Respondent and the 2nd 

Defendant/2nd Respondent. The Learned judge ought 

therefore to have found that no evidence was required to prove 

the allegation that the 4th and 7th Defendants acted 

throughout in concert with the 1st and 2
nd

 

Defendants/Respondents. The Learned judge ought to have 

found that the 1st and 2nd Defendants/Respondents in 

granting power to the 4th and 7
th

 Respondents indirectly 

authorized the demolition of the Green Flash. 

 

7. The Learned judge erred and misdirected herself in fact and 

law when she concluded that the Defendants ‘allege’. As none 

of the Defendants gave evidence her conclusion is based on 

evidence which was not adduced nor put before her in writing. 

For this reason, her conclusion on the Defendants “evidence” is 

erroneous and misleading. 

 

8. The Learned judge conflated two very distinct issues when 

she found that the demolition was not within the authority 

granted by Powers of Attorney because the necessary 

demolition permits had not been obtained. Whether the 

demolition was within the authority granted by the Power was 

in fact a separate issue from the procedural requirements of 
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the Building Regulation Act. The Learned judge correctly 

found at paragraphs 6 and 50 of her judgment that the Power 

dated the 19 October 2007, two days prior to the demolition, 

authorized any act or deed and was a very wide power. Having 

found that the 1st and 2nd Defendants granted the very wide 

power on which the 4th Defendant relied, that the acts of the 

4th and 7th Defendants were done in pursuance of the power. 

Consequently, the acts of the 4th and 7th Defendants were, 

pursuant to section 8 of the Power of Attorneys Act, acts of the 

1st and 2nd Defendants/Respondents. 

 

9. The Learned judge made inaccurate and inconsistent 

findings of fact. In paragraph 1 of her judgment the Learned 

judge found that the 2
nd

 Defendant/Respondent and his family 

were the lawful owners of property in Rum Cay. The property 

was never identified. The alleged ownership of the property by 

the 2nd Defendant and his family was not pleaded and not 

proved. The document of title whereby ownership was vested 

was never proved in accordance with the rules of evidence. In 

paragraph 25 of her judgment the Learned Judge found that 

the 1
st
 and 2

nd
 Defendants claimed that since the land was 

Crown land they could not agree to permit the construction of 

the Green Flash. At paragraph 11 the learned judge found that 

the derelict structure was on property owned by 1
st
 and 2

nd
 

Defendants. The Learned judge treated as proved the 

allegations in the Defendants’/Respondents’ pleadings on the 

issue of title as established and proved.” 

 

32. Notwithstanding that we set out in extension the impugned findings of the Judge and the 

grounds relied upon by the appellants in opposition to the findings, we concluded that for the 

disposition of the appeal we needed to venture no further than grounds 1, 2, 3, 4 and 5. 

 

Failure to call evidence 

33. The appellants complained that the Judge gave little or no consideration to their written and oral 

evidence inasmuch as their witnesses all attended court and were cross-examined on their 

written statements but none of the defendants gave evidence. 

 

34. The appellant contended that as no witness statements were filed by the defendants, there was 

no evidence adduced by them before the court. This meant, therefore, that there was no evidence 

before the court to disprove the written and viva voce evidence given on behalf of the plaintiffs.  

 

35. Ms. Pyfrom argued further that the Judge ought to have found that as no evidence was produced 

to challenge the evidence of the appellants the court was bound to accept the Plaintiffs’ 

evidence. In support of this argument she relied on the dicta of Allen P in David Samuel Bain, 

et al v Isaac Burnside SCCivApp No. 333 of 2014 – a quieting matter - at paragraph 27 where 

the President said: 

“27. There appears to be a disconnect between the 

respondent’s  counterclaim and his sworn statement 

made two years later as to when he took possession of the 

land; but in as much as the appellants did not dispute his 
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sworn statement that he took possession in 1997 or 1998, 

the learned Chief Justice had no choice but to accept 

that evidence. The appellants’ complaint in that regard 

therefore fails.” 

 

36. Ms. Pyfrom submitted that the Judge ought to have drawn favorable inferences from the 

plaintiffs’ sworn evidence in the circumstances.  

 

37. Mr. Lundy’s submission stated succinctly was that, “he who asserts must prove”. He contended 

that based on the appellants’ own evidence their case was found wanting by the Judge. 

 

Discussion 

38. In Reg v IRC Ex p. Coombs & Co [1991] 2 AC 283 – an appeal by the Commissioners of 

Inland Revenue seeking the disclosure of documents for inspection relevant to the tax liability 

of a taxpayer - Lord Lowry said at page 300: 

 

“In our legal system generally, the silence of one party in the 

face of the other party’s evidence may convert that evidence 

into proof in relation to matters which are, or are likely to be, 

within the knowledge of the silent party and about which that 

party could be expected to give evidence. Thus depending on 

the circumstances, a prima facie case may become a strong or 

even an overwhelming case. But if the silent party’s failure to 

give evidence (or to give necessary evidence) can be credibly 

explained, even if not entirely justified, the effect of his silence 

in favour of the other party, may be either reduced or 

nullified.”  
 

39. Coombs was cited with approval in Crofter Properties Ltd, Plaintiff, v Genport Ltd, 

Defendant [2002] 4 IR 73. 

 

40. In Wisniewski v Central Manchester Health Authority [1998] PLQR 323, a case related to 

medical negligence, Lord Justice Brooke, having considered a number of authorities on the 

issue, derived the following principles at page 14:- 

“(1) In certain circumstances a court may be entitled to draw 

adverse inferences from the absence or silence of a witness 

who might be expected to have material evidence to give 

on an issue in an action. 

(2)  If a court is willing to draw such inferences, they may go to 

strengthen the evidence adduced on that issue by the other 

party or to weaken the evidence, if any, adduced by the 

party who might reasonably have been expected to call the 

witness. 

(3) There must, however, have been some evidence, however 

weak, adduced by the former on the matter in question 

before the court is entitled to draw the desired inference: 

in other words, there must be a case to answer on that 

issue. 
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(4)  If the reason for the witness’s absence or silence satisfies 

the court then  no such adverse inference may be drawn. 

If, on the other hand, there is some credible explanation 

given, even if it is not wholly satisfactory, the potentially 

detrimental effect of his/her absence or silence may be 

reduced or nullified.” 

 

41. One of the authorities reviewed by Brooke, LJ was McQueen v Great Western Railway 

Company (1875) LR 10 QB 569. In McQueen Cockburn CJ said at p 574: 

 

“If a prima facie case is made out, capable of being displaced, 

and if  the party against whom it is established might by calling 

particular witnesses  and producing particular evidence 

displace that prima facie case, and he omits to adduce 

that evidence, then the inference fairly arises, as a matter of 

inference for the jury and not a matter of legal presumption, 

that the absence of that evidence is to be accounted for by the 

fact that even if it were adduced it would not displace the 

prima facie case. But that always presupposes that a prima 

facie case has been established; and unless we can see our way 

clearly to the conclusion that a prima facie case has been 

established, the omission to call witnesses who might have been 

called on the part of the defendant amounts to nothing." 

 

42. An onus rests on a plaintiff to raise a prima facie case before he can rely the principle that a 

court would look adversely on a defendant who failed to adduce evidence to displace the prima 

facie case.  

 

43. The mere fact that a defendant does not call any evidence to rebut the Plaintiffs’ allegations 

does not automatically result in a win for the plaintiff. In CFAO (Gambia) Ltd v Alhagy 

Amadou Taal [1997] 2 LRC 214, a Privy Council decision emanating from The Gambia, Lord 

Hutton delivered the Board’s decision. The head note of the case provides a pithy history hence 

I reproduce it: 

“The respondent was employed by the appellant under a 

contract terminable  by the appellant on one month's notice or 

payment of one month's salary in  lieu of notice during the 

period 1952 until 1984. The company retirement age was 55 

although some employees continued working until they were 60 

years  old. Soon after the respondent reached the age of 55 he 

claimed that his manager (Mr Q) verbally requested him to 

stay on until he reached 60  because of his experience and good 

relations with the public and the respondent claimed that he 

agreed to do so. However, in March 1986 Mr Q told him that 

he wanted him to retire and the respondent received written 

notice that he would retire from the appellant company with 

effect from 1  April 1986 and would receive a gratuity of six 

months' salary. The respondent brought an action against the 

appellant in the Supreme Court for damages for  wrongful 

termination of his contract of employment. The trial judge 

dismissed the claim on the grounds that it was improbable that 
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the employer would  contract to retain an employee for a fixed 

term of five years where it could have terminated the contract 

on one month's notice for many years prior to the employee's 

attaining the age of 55 and that having seen and heard the 

respondent in the witness box, he did not believe him and 

thought that the respondent had felt singled out by being 

retired and had embarked upon nothing more than a 'gold-

digging exercise'. The respondent appealed to the Court of 

Appeal and the court reversed the trial judge's decision on the 

ground, inter alia, that the appellant did not call Mr Q to 

challenge the  respondent's account of the conversation in 

which he claimed he was asked to stay in employment beyond 

the normal retiring age until he was 60.” 

 

44. Their Lordships allowed the appeal and in doing so said: 

“The failure of a party to call a witness who could give 

evidence to dispute the account of the other party did not 

strengthen that other party's case  where the trial judge did 

not believe the account given by the other party  which was in 

itself improbable, and where the silent party's failure to give 

evidence could moreover be credibly explained.” 

 

45. It was necessary therefore to examine whether the Judge’s reasoning for arriving at her decision 

could withstand careful scrutiny. 

 

Trespass 

46. At paragraph 64 of her judgment the Judge said: 

“64. The action for trespass fails as the 1st and 2nd Plaintiffs 

have not established that by written agreement or 

otherwise they were in actual  possession of the Green 

Flash or the land on which the Green Flash was situated.” 

 

47. The respondent contended that the Judge’s view that the appellants were not in “actual” 

possession was predicated upon the appellants’ failure to adduce evidence of same to the 

requisite standard and thus was found “wanting” by the Judge. 

 

48. We were unable to accept that the evidence of the appellants was wanting on the issue of 

possession. The transcript reflects that property belonging to the appellants was removed from 

the Bar just before it was demolished and placed elsewhere for safekeeping. That property 

belonged to the appellants. It suggests therefore that at the time that Harry Briggs and John 

Faraday demolished the Bar, it was in the possession of the appellants.  

 

49. Notwithstanding the cease and desist letter written by Counsel for the 1st and 2nd appellants 

and despite what may have been a bogus claim to ownership of the land by the appellants, the 

appellants were de facto possessors of the Bar.  

 

50. Mr. Ian Parrish gave evidence for the appellants (plaintiffs in the court below) which belied any 

suggestion the Bar was dilapidated and ought to have led the Judge to find that the appellants 

continued their occupation of the Bar: 

 



20 

 

“Q. So in your professional opinion, having looked at the 

debris, would you say that the building was dilapidated 

structure? 

  A.   No, definitely not, no.” 

 

51. The Judge seems to have considered that since the bar was not operational, the appellants could 

not be said to have been in possession of it. See paragraphs 33 and 34 of the judgment. This is 

not dispositive of the issue. The appellants’ property remained in the Bar until same was 

removed prior to the demolition of the Bar.  

 

52. As the Judge rightly observed at paragraph 25 of her judgment: 

“According to the textbook Clerk and Lindsell on TORTS,” 

trespass to land consists "of any unjustifiable intrusion by one 

person upon land in the possession of another.” In the Court of 

Appeal decision of Isaacs and Another v Rodney (2010) 77 

WIR 287 the Guyanese Court held that the central principle of 

the law of trespass was an ‘injury to possession and not  to 

ownership or title. ”   
 

53. There seems to be an inconsistency in paragraphs 45 and 64 of the Judge’s judgment. I set out 

paragraph 45 again:  

“45. The evidence the Plaintiffs have proven that the 

demolition occurred and it was unlawful. They are therefore 

entitled to damages in relation to any loss suffered as a result 

thereof.” 

 

54. The inconsistency may be explained by the Judge’s view that the appellants could only succeed 

if they could demonstrate they were in possession under colour of a written agreement or oral 

permission. She seems to have ignored the passage she quoted from the authors of Clerk and 

Lindsell.  

 

55. However, the Judge’s finding that the appellants were entitled to damages for the destruction of 

the Bar is incompatible with her conclusion that the action for trespass fails. If the Judge was 

satisfied the appellants should be compensated for the Bar’s destruction she must have arrived at 

the conclusion that they had some connection to it. 

 

Joint and Several Liability 

56. Kirkland D Knowles when questioned on his knowledge of who took responsibility for the 

destructions said at p. 49 lines 30 to 32 and p. 50 lines 1 to 2]:- 

“A. Well I saw Mr. Harry Briggs that night, because I asked 

him personally, I asked him who gave him permission to 

destroy the building. 

Q. And What was his response? 

A. He said Mr. John Mittens. ” 

 

57. And in giving sworn evidence Bryan Meyran on the question of who took responsibility said:- 
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“Q. Did anyone ever take responsibility for destroying the 

Green Flash ?” 

A. Yes. John Faraday and when we spoke to him down at the 

marina he had taken responsibility He said that he had 

gotten the authority from John Mittens and the attorneys 

to go ahead and remove the bar.” [p. 65 lines 16 to 21]. 

 

58. The judge at para 60 of her judgment found: 

“...the 2
nd

 Defendant who signed the Power of Attorney 

expressed words of the Power to also be acting as the agent of 

the 1st Defendant. The 1
st
 Defendant cannot avoid liability as 

the Donor of the Power and as an agent of the 2nd 

Defendant....” 

 

59. There was ample evidence on which the Judge could have found that the respondents were 

acting in concert to effect the destruction of the Bar. The evidence of Kirkland Knowles 

implicates Harry Briggs and John Mittens. The evidence of Bryan Meyran implicates John 

Faraday and John Mittens as well. Moreover, the Judge found the 1
st
 and 2

nd
 Defendants could 

not escape liability for the Bar’s demolition. 

 

60. In the circumstances, while not all of the respondents actively participated in the demolition of 

the Bar, they did by their consent and authority bring about its destruction. Thus, the Judge 

erred when she found that John Faraday alone was responsible for the Bar’s demolition. 

 

Ground 4 
61. Despite the appellants’ objections during the trial, Counsel for John Faraday was permitted by 

the Judge to adduce into evidence a document dated 27 January 2016, allegedly signed by John 

Faraday and in which he purported to accept liability for the destruction of the Bar. The 

appellants took objection because they were of the view that the document was not in 

compliance with the rules pertaining to foreign documents, that is, it failed to have an apostille 

attached and ought not to be adduced. 

 

62. At the hearing before us the appellants relied on Order 41, rule 11 which provides: 

“11. A document purporting to have affixed or impressed 

thereon or subscribed thereto the seal or signature of a court, 

judge, notary public or person having authority to administer 

oaths in a part of the Commonwealth outside The Bahamas in 

testimony of an affidavit being taken before it or him shall be 

admitted in evidence without proof of the seal or signature 

being the seal or signature of that court, judge, notary public 

or person: 

 Provided that no such document signed, sealed, 

executed or sworn outside The Bahamas or other part of the 

Commonwealth shall be admitted in evidence unless the seal or 

signature is proved by a certificate of the person having 

authority to give such certificate, which shall be conclusive in 

all respects, if it states that the person signing the certificate 

has such authority.” 
 



22 

 

63. Additionally, Order 38 was called into aid by the appellants. That Order provides: 

“Order 38 of the Rules of the Supreme Court provisions: - 

1. Subject to the provisions of these rules and to the Civil 

Evidence Act 1968 of England, (in so far as the latter is 

applicable) and any other enactment relating to evidence, any 

fact required to be proved at the trial of any action begun by 

writ by the evidence of witnesses shall be proved by the 

examination of witnesses orally and in open court.” 
 

64. In a singularly terse response, the respondents argued that Counsel for John Faraday confirmed 

the authenticity of the document. 

 

65. We were not impressed with the respondents’ position. The Rules are clear in relation to foreign 

affidavits being produced from abroad. The seal or signature of the official administering the 

oath must be proved by a certificate given by someone with authority to give such a certificate. 

This is oftentimes referred to as an apostille. In the absence of such a certificate the Judge ought 

not to have allowed John Faraday’s affidavit to be admitted in the trial. 

 

Conclusion 
66. We were satisfied the Judge erred when she found against the appellants’ claim for damages for 

trespass against the respondents jointly and severally. Further, the Judge ought to have found 

that the appellants remained in possession of the land through their occupation of the land on 

which the Bar was constructed; and in which their property remained.   

 

67. In the premises we allowed the appellants’ appeal and remitted the matter to the Supreme Court 

for a re-trial before another Judge. 
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