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Criminal Appeal – Appeal against conviction - Possession of Firearm – Intent to Endanger 

Life – Damage – Misdirection - Inconsistent verdict - Whether conviction is unsafe - Proviso 

On 31st of May, 2012 Scotia Bank Ltd Stella Maris, Long Island was robbed by two masked 

men armed with shot guns. The men demanded cash and during the robbery discharged shots 

within the bank which caused damage to the building. The men then escaped with cash. The 

appellant was arrested along with another. Both the appellant and his co-accused gave a record of 

interview and a statement under caution to the police. They were charged with numerous 

offences. The appellant was convicted of three counts of possession of a firearm with intent to 

endanger life and one count of damage and was sentenced to 15 years’ imprisonment. He appeals 

his convictions on the grounds that the “learned Trial Judge erred in law when she 

misdirected the Jury…” and that the “conviction is unsafe and cannot stand having regard 

to the circumstances of the case.” 

Held: appeal dismissed, convictions and sentences are affirmed. 

The Judge was correct to direct the jury to consider the case against each defendant separately 

and to consider each offence separately but that to arrive at a verdict in respect of each offence 

their verdicts must be the same, namely if they were satisfied that the appellant was the taller 

bright coloured man armed with a shotgun in the bank that day, and they accepted the evidence 
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of the bank’s employees, particularly Margo John and Katheline Ritchie, they could convict the 

appellant for the offences with which he was charged whether he was acting alone or in concert 

with another.  However, to convict the appellant of, inter alia, causing damage but not armed 

robbery raises the spectre of an inconsistent verdict. 

The appellant admitted his role in, among other things, the robbery of the bank. Given the 

circumstances of the case and the directions of the Judge, we are not satisfied that it would be in 

any way unsafe to let the verdicts stand. In the premises we find no merit in this ground; hence, it 

fails. Even if we are wrong to so find, we are satisfied that this would be a proper case for the 

proviso. 

Ellen aka Erlande Branchador v The Commissioner of Police MCCrApp No. 79 of 2009 

considered 

Fearon Scavella v R SCCrApp No. 124 of 2009 followed 

Gary Kirby [1972] Cr App R 758 considered 

Hancel Rolle v Regina SCCrApp & CAIS No. 287 of 2016 considered 

Ian Drury [1972] Cr App R 104 considered 

Kendon Brown v Regina SCCrApp. No 19 of 2006 followed 

R v Ashford and another [1988] Crim LR 682 considered 

R v Durante 56 CR App R 708 considered 

R v Electricity North West Ltd [2018] EWCA Crim 1944 mentioned 

R v Hunt [1968] 2 All ER 1056 mentioned 

R v Neocleous [2017] SASCFC 162 mentioned 

R v Stone (unreported) applied 

Raul Pierre v Regina SCCrApp. No. 48 of 2017 mentioned 

___________________________________________________________________________________ 

JUDGMENT 

______________________________________________________________________________ 

Judgment delivered by the Honourable Justice Mr. Jon Isaacs, JA: 

1. The appellant was convicted on 4 August 2016, of three counts of possession of a firearm 

with intent to endanger life and one count of damage. He was sentenced on 19 October 2016, 

to 15 years’ imprisonment. On 24 October 2016 he filed a notice of appeal. 

2. The grounds of his appeal are: 

“1. The learned Trial Judge erred in law when she misdirected 

the Jury. The misdirection was that the Learned Trial 

Judge failed to direct the Jury to acquit the Appellant of 

the three counts of possession of a firearm with intent to 
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endanger life and one count of damage if the Jury acquits 

him of the two counts of arm (sic) robbery. 

2. The conviction is unsafe and cannot stand having regard to 

the circumstances of the case.” 

3. On 28 October 2019, we heard the submissions of Counsel and reserved our decision. We 

render it now. We are satisfied that this appeal must be dismissed for the reasons which 

appear later in this judgment. 

Background 

4. On 31 May 2012, sometime after 10:00am, Winifred Curry, Kathleen Ritchie, Anea 

Knowles, Nicola Lema Pratt and Margo John were in ScotiaBank Ltd., Stella Maris, Long 

Island (“the Bank”) when two masked men entered the building, dressed in hooded jackets 

and carrying shot guns. The men demanded cash and discharged several shots, causing 

damage to the building. The men, subsequently, made their escape after receiving cash from 

Anea Knowles and Nicola Pratt-Lema, who were acting as tellers in the Bank.  After the men 

fled, the police were notified of the robbery. Acting on information, police officers conducted 

a search of waters on the eastern side of the island. There, officers observed two males in a 

white Boston Whaler. The males, subsequently identified as the appellant and his co-accused, 

Hancel Rolle (“Hancel”) were arrested. 

5. During the police investigation the appellant and Hancel were interviewed. Each man gave a 

Record of Interview (“ROI”) and a statement under caution. Both were charged with multiple 

offences. 

Trial 

6. On 27 June 2016, the trial of the appellant and Hancel commenced before Madam Justice 

Guillimina Archer-Minns (“the Judge”). As the appellant and Hancel had participated in a 

ROI and had given statements under caution, both Counsel for the Defence requested that the 

Judge conduct a voir dire, claiming that the appellant and Hancel had been beaten and forced 

to participate in the interviews without an attorney present. During the voir dire, the Crown 

called eight witnesses. The appellant gave evidence and testified that he had been beaten to 

give his ROI and sign his caution statement. 

7. The Crown disputed the allegations and asserted that the ROI and confession statements were 

made voluntarily. The Court, having reviewed the evidence ruled in favour of the Crown; and 

held that the contents of the ROI and the caution statement were voluntary and were 

admissible in the trial. 

8. The Crown’s case consisted of some twenty-three witnesses and, at the conclusion of its case 

the appellant and his co-accused elected to give sworn evidence on their own behalf. On 4 
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August 2016, the trial concluded when the jury returned the following verdicts in respect to 

the appellant: 

Count No. 1 (Armed Robbery): Not Guilty: 8-0; 

Count No. 2 (Armed Robbery): Not Guilty: 8-0; 

Count No. 3 (Possession of a Firearm with Intent to Endanger Life): Guilty: 8-0 

Count No. 4 (Possession of a Firearm with Intent to Endanger Life): Guilty: 8-0 

Count No. 5 (Possession of a Firearm with Intent to Endanger Life): Guilty: 8-0 

Count No. 6 (Damage): Guilty: 8-0 

9. On 19 October 2016, the Judge sentenced the appellant to fifteen years for each count of 

Possession of a Firearm with Intent to Endanger Life and five years for causing damage. The 

sentences were to run concurrently. 

The Appeal 

Ground 1 - The Judge erred when she failed to direct the jury to acquit the appellant of the 

possession of firearm with intent to endanger life counts and one count of damage if the 

jury acquitted him of the armed robbery counts. 

10. While summing up the case to the jury the Judge directed them in relation to the multiple 

verdicts at different points in the summing up. At page 966-7 she told the jury the following: 

“It is incumbent on the Prosecution to prove, one, the offences 

in the  indictment before the Court, namely, armed robbery, 

two counts, possession of firearm with intent to endanger life, 

three counts, and damage were committed; and secondly, that 

one or both of these  defendants before this Court committed 

those offences. 

Be reminded, madam Foreperson and members of the jury, 

you are to return a separate verdict for each count charged 

and against each defendant.” 

11. At page 969 of the transcript the Judge returned to the issue of separate verdicts: 

“I reminded you earlier, the Prosecution has a duty to prove 

the case against each of the accused persons to your 

satisfaction so that each of  you feel sure of the defendant’s 

guilt. 
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You must, therefore, consider the case against and for each of 

these accused persons in relation to the charges separately.” 

12. The Judge elaborates further at page 970 of the transcripts: 

“There are two accused persons before the Court, charged 

with a total of six counts. As I previously stated, you must 

consider the evidence against and for each defendant 

separately. 

The evidence may be different for each defendant, so your 

verdict may also be different for each defendant.” 

13. The Judge then tells the jury at page 971 of the transcripts: 

“Put simply, the question for you is: Were they in it together?” 

14. And at page 972 of the transcripts the Judge said: 

“When you look at the evidence as a whole, you have to decide 

for yourselves whether there was a joint plan on the part of the 

defendants Hancel Rolle and Deon Watson to rob the 

employees of Scotiabank, to endanger the lives of those persons 

if the need arose, and to cause damage to property belonging to 

Scotiabank whilst each one was armed with a firearm, or if one 

person, one of the defendants in this case, committed the 

offence on his own without any agreement from the other. 

Irrespective of the fact that they have been charged jointly, one 

defendant could very well have gone beyond the plan and, if 

that you do find, then that defendant will be guilty alone. But if 

you conclude that they both planned it together or had the 

necessary intent to commit the offences,  then each will be 

guilty of the offences.”   

15. At page 989 the Judge reminded the jury of their duty to consider the case for and against 

each accused person separately. 

16. In our view, the cumulative effect of the Judge’s directions would undoubtedly have brought 

home to the jury that they were to consider each count separately. 

17. Mr. Bootle’s submission was that the Judge erred in law when she failed to direct the jury to 

return the same verdict on all of the counts. His position was that the verdicts should not have 

been considered separately. I understood his position to be that if one failed, all must fail 

because all of the counts arose out of the same basic facts. He relied on two English Court of 
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Appeal (Criminal Division) authorities to support his case: Ian Drury [1972] Cr App R 104 

and Gary Kirby [1972] Cr App R 758. In both cases the court considered the approach of 

the Court of Appeal where the appellant suggests that a jury’s verdict is unsafe merely 

because the jury has returned seemingly inconsistent verdicts. 

18. In Drury the appellant had been convicted on two counts of obtaining but not guilty on a 

sole count of theft involving the appropriation of cases of oranges. While summing up the 

case to the jury the deputy recorder said, inter alia: 

“You will be required to bring in separate verdicts, but …, 

although you must bring in separate verdicts you may think 

really that the guilt or otherwise of Drury depends on the same 

point in each case and therefore these three charges really 

hang together and from the common-sense point of view he is 

either guilty of them all or not guilty of any of them and that 

you cannot really distinguish between them so far as a verdict 

is concerned.”  

19. He ended his directions to the jury in the following terms: 

“You remember that I told you there is really one crucial 

question to ask yourselves, in this case and the question is this, 

are you sure that when the accused man disposed of the 

oranges to McNay and Sisson he did so dishonestly, that is to 

say, knowing that he was not legally entitled to do so? If you 

are sure about that, then the correct verdict is Guilty on all 

three of these counts. If you are not sure then the correct 

verdicts are Not Guilty.” 

20. Despite his instructions about the common-sense result and, no doubt, to his consternation, 

the jury returned with the divided verdicts. The appellant appealed and Edmund Davies, LJ 

writing on behalf of the court, started his judgment by calling the case “most puzzling”. In 

rejecting the Crown’s submissions that there were matters bearing on the second and third 

counts which justified the convictions that were absent from the first count and which may 

explain the acquittal on that charge, Lord Justice Davies said at pages 113-4:   

“We are unable to accede to that submission, and for these 

reasons. The act which constituted, as the Crown opened, the 

act of theft which was the subject-matter of count No. 1, was 

the appropriation by the appellant of the oranges by, in the 

words of section 3(1), an assumption of the rights of the owner. 

That act of selling to Sisson and to McNay was also the act 

which (as the Crown claimed, constituted obtaining moneys 
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from them by deception. Dishonesty was an ingredient 

common to all these offences.” 

21. Ultimately, his Lordship held that: 

“This is one of those cases where the verdicts of the jury on 

different counts, depending as they do upon the same basic 

ingredients, are so violently at odds that we see no alternative 

but to hold that the convictions on the second and third counts, 

notwithstanding the cogency of the evidence to which we have 

referred, must in light of the acquittal on the first count be 

regarded as unsafe and unsatisfactory.”   

22. Despite the result in Drury, the takeaway point from this case is found at page 105 in the 

first paragraph of the judgment: 

“There are cases, in our view, which can arise when it would be 

proper for this Court to say that, notwithstanding the 

inconsistency, the conviction or convictions must stand.” 

23. This suggests that each case must be determined on its own facts. 

24. In Kirby, the Crown had advanced a case against the appellant on the basis that he stole a 

cheque, handled a stolen cheque, forged the cheque and obtained a sum of money on the 

stolen cheque. He was acquitted of stealing and of obtaining; and on the direction of the trial 

judge, he was acquitted of handling. I do not find that this case is of any assistance to the 

appellant but it does provide some guidance on two matters. First, it reiterated the 

pronouncement of Devlin, J in R v Stone (Dec. 13, 1954 unreported) when he spoke to the 

burden borne by an appellant who seeks to convince an appellate court that two or more 

verdicts by a jury are inconsistent. Devlin, J said: 

“When an appellant seeks to persuade this Court as his ground 

of appeal that the jury has returned a repugnant or 

inconsistent verdict, the burden is plainly on him. He must 

satisfy the Court that the two verdicts cannot stand together, 

meaning thereby that no reasonable jury who had applied 

their mind properly to the facts in the case could have arrived 

at the conclusion, and once one assumes that they were an 

unreasonable jury, or that they could not have reasonably 

come to the conclusion, then the convictions cannot stand. But 

the burden is on the defence to establish that.”  
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25. Second, at page 764 Lord Justice Edmund Davies, LJ detailed how a judge approached the 

direction on multiple counts: 

“The jury were directed by the learned judge in the clearest 

terms regarding the burden of proof. They were told also that 

each count required to be considered separately. They were 

told about the alternative nature of the first and second counts, 

and they were told that their conclusion on one count did not 

necessarily lead to the same conclusion in relation to another 

count.” 

26. The difference between Drury and the present appeal is pellucidly clear. The offences in 

Drury all involved the element of dishonesty; and the trial judge summed up the case to the 

jury on the premise that their verdict on one count must result in the same verdict on the 

other two. By failing to adhere to the direction of the judge, the jury arrived at a verdict no 

reasonable jury having regard to the evidence could have reached.  

27. The court in Kirby dismissed the appeal and reasoned that on the facts of the case the 

verdicts were not inconsistent as the jury could have found that the appellant was not the 

thief as the Crown asserted, but the forger. Further, in the absence of any evidence as to who 

presented the cheque at the bank, the jury were entitled to say that they were not satisfied the 

appellant dishonestly cashed the forged cheque. This case plainly turned on its own peculiar 

facts. 

28. Mr. Allen, in response, submitted that the jury’s verdicts were not inconsistent and accorded 

entirely with the directions of the judge that they consider each offence separately and come 

to their verdict on each separately. He relied on the authorities of R v Durante 56 CR App R 

708, Fearon Scavella v R SCCrApp No. 124 of 2009 and Ellen aka Erlande Branchador v 

The Commissioner of Police MCCrApp No. 79 of 2009; and he availed himself of the 

decision in Drury. 

29. In Durante, the appellant was convicted of handling a stolen cheque but he was acquitted of 

endeavouring to obtain money on a forged instrument, viz, the stolen cheque. The English 

Court of Appeal – once again a decision of Edmund Davies LJ - cited with approval the dicta 

of Lord Parker CJ in R v Hunt [1968] 2 All E.R. 1056 (following Devlin, J in R v Stone) to 

the effect that the principle is that the burden is on the appellant to satisfy the court that the 

two verdicts cannot stand together. 

30. In Branchador, this Court differently constituted, considered the appellant’s submission in a 

possession of an unlicensed firearm charge the magistrate accepted the evidence of the 

arresting police officers but disbelieved the evidence of the appellant although her evidence 

mirrored the officers’ evidence to a significant extent that the magistrate erred in law and 
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fact. Sawyer, P adopted by analogy the approach a court takes when considering an 

inconsistent verdict; and said, inter alia, at paragraph 11: 

“The fact that two verdicts are logically inconsistent does not, 

however, make the verdict complained of unsafe unless the 

only explanation of the inconsistency must or might be that the 

tribunal of fact was confused or adopted the wrong approach – 

see, for example, R v McCluskey, 98 Cr App R 216, R v Segal 

[1976] Crim L R 324, R v Velasquez [1996] 1 Cr App R 155 

and R v Andrews Weatherfoil Ltd, 56 Cr App R 31, among 

others.”  

31. In Scavella, the appellant was charged with inter alia, the attempted murders of two police 

officers. The jury found him not guilty of one of the attempted murder charges but guilty on 

the other charge. He appealed arguing that the verdicts were inconsistent. Allen, P delivered 

the judgment of this Court and in addressing ground 2 which related to the apparent 

inconsistency between the two attempted murder counts said at paragraph 23, inter alia: 

“23 This court is indeed mindful of the fact that the burden 

rests on the appellant to show that the jury has returned 

inconsistent verdicts.” 

32. The learned President then alluded to Lord Parker, C.J.’s decision in Hunt and Devlin, J’s 

judgment Stone.  She said at paragraph 7: 

“7. With respect to ground 1 of the appeal, the Court of Appeal 

in Northern Ireland, in R v Pollock [2004] NICA 34, 

considered the proper approach to be taken to an argument 

that a jury's verdict was unsafe. At paragraph [34] 

of Pollock, the following principles were established: 

"1. The Court of Appeal should concentrate on 

the single and simple question 'does it think that 

the verdict is unsafe'. 

2. This exercise does not involve trying the case 

again. Rather it requires the court, where 

conviction has followed trial and no fresh 

evidence has been introduced on appeal, to 

examine the evidence given at trial and to gauge 

the safety of the verdict against the background. 
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3. The court should eschew speculation as to 

what may have influenced the jury to its verdict. 

4. The Court of Appeal must be persuaded that 

the verdict is unsafe but if, having considered the 

evidence, the court has a significant sense of 

unease about the correctness of the verdict based 

on a reasoned analysis of the evidence, it should 

allow the appeal."” 

33. In R v Ashford and another [1988] Crim LR 682, Glidewell, LJ said: 

“In another case entitled Hunt, R v Hunt [1968] 2 QB 433, 

[1968] 2 All ER 1056, the appellant was charged with (1) 

causing grevious bodily harm with  intent to Mr Bourne, (2) -- 

presumably an alternative -- inflicting grievous bodily harm on 

Mr Bourne and (3) assaulting a Mr Harlow occasioning him 

actual bodily harm, both arising out of the same incident. The 

issue was, was the defendant in the dock the assailant? He was 

acquitted on counts 1 and 2 but convicted on count 3. The 

inconsistency was raised on appeal. Lord Parker, CJ, giving 

the judgment of the court, said, at page 438 QB  report: 

"In the course of his argument the court has 

been referred to a great number of cases dealing 

with apparently inconsistent verdicts, in some of 

which the verdict has been upheld and in others 

in which it has been quashed. They are, of 

course, by their very nature cases in which the 

two counts being compared and which are said 

to be inconsistent are closely linked either on the 

facts or by reason of  motive or in regard to the 

nature of the defences, but the principle, as it 

seems to this court, in every case is whether the 

inconsistency is such that it would not be safe to 

allow the verdict, which prima facie is entirely a 

proper verdict, to stand. "” 

34. In its supplemental skeleton arguments the respondent submitted that the verdicts were not 

inconsistent because: a) the offences are separate offences; b) they are found in different 

statutes; and c) the elements of each offence are different. The respondent posited that no 

complaint can be made of the Judge’s directions hence the jury could properly conclude that 
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the Prosecution’s evidence through its witnesses, in addition to his confession, place him in 

the bank while in a possession of a firearm with the intention of endangering the lives of the 

virtual complainants. Thus, this ground should be dismissed. 

35. Although attractively couched, we were not persuaded by Mr. Allen’s submissions. We 

accept that unlike the circumstances in Drury where the charges were connected through the 

identical element of the offences, to wit, dishonesty, there is no such similarity in the present 

case. The facts in Kirby were such as to accommodate the jury parsing the events. However, 

in the matter under appeal, given the events that occurred in the bank it was not possible for 

the jury to conclude that the appellant was in the Bank and discharged his weapon but he was 

not acting together with the male who received the money from the bank’s employees and 

deprived them of it. This would fly in the face of the circumstances of the robbery. Having 

been directed in the manner that they were by the Judge, who gave the usual direction where 

multiple counts and multiple defendants are before the court, the jury verdicts may be 

explicable all things being equal. 

36. However, given the circumstances of this case, all things were not equal. The evidence led at 

the trial clearly disclosed the appellant’s participation in the armed robbery of the Bank along 

with Hancel. It also suggested on the evidence of Margo John that it was he who shot at the 

door of the office where she had sought refuge. The events of the armed robberies and the 

incidents of endangering the lives of the bank’s employees and of causing damage were 

inextricably intertwined both in terms of time and the men’s obvious shared objective, that is, 

steal money from the bank and use such force as was necessary to achieve that end. 

37. Thus, in my view, the jury could not reasonably find that the appellant was present in the 

bank at the material time committing the offences for which he was convicted, but not find 

that he participated in the armed robbery. Yet that is what they did. Their decision is 

explicable however as they dutifully followed the Judge’s directions to consider each count 

separately. The witnesses in the bank testified that it was the shorter dark man who took the 

bank’s money but although the appellant demanded the vault be opened, it was not; and no 

money was said to have been taken by the appellant himself. The jury, having received the 

directions on the elements of the offence of armed robbery, may have concluded that the 

appellant had not committed those offences – albeit an unrealistic conclusion given the 

appellant’s statement to the police. 

38. The Judge ought to have directed the jury to consider the case against each defendant 

separately and to consider each offence separately but that to arrive at a verdict in respect of 

each offence their verdicts must be the same, namely if they were satisfied that the appellant 

was the taller bright coloured man armed with a shotgun in the bank that day, and they 

accepted the evidence of the bank’s employees, particularly Margo John and Katheline 

Ritchie, they could convict the appellant for the offences with which he was charged whether 

he was acting alone or in concert with another.  However, in the absence of such a direction, 
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in my view, the jury’s decision to convict the appellant of, inter alia, causing damage but not 

armed robbery, raises the spectre of an inconsistent verdict. 

39. In the premises, this ground has merit. 

Ground 2 – The convictions are unsafe having regard to the circumstances of the case 

40. Mr. Bootle again placed reliance on the apparently inconsistent verdicts on which to found 

his submission that the verdicts were unsafe and that we should so find. He culled an extract 

from Blackstone’s Criminal evidence 2000 Edition at page 1598 paragraph D22.24 to 

support his ground: 

“Whether there is an arguable ground of appeal in such cases 

is simply a function of the substantive criminal law and the 

rules of evidence, and multiplication of examples of successful 

or, as the case may be unsuccessful appeals is of limited value. 

Often the real question for  the Court of appeal is whether the 

admitted error was in all the circumstances, bad enough to 

make the conviction unsafe.” 

41. Two matters flow from Mr. Bootle’s authority of Blackstone’s. The first is there must be an 

“admitted error” disclosed on the record before the Court may proceed to consider the second 

matter, i.e., does the admitted error make the convictions unsafe in the circumstances of this 

case. If the resolution of the first matter does not disclose any error in the verdicts, the Court 

need go no further; and may dismiss the second ground.  

42. For his part Mr. Allen maintained his reliance on, among other authorities, Scavella, to 

contend that the Court could be satisfied that the verdicts were explicable and safe. He 

alluded to Scavella where at paragraphs 25 and 26 of the judgment, the President continued 

her overview of the authorities and said:  

“25 Further, Buxton L.J. in the case of R. v. G. Crim. L.R. 483 

held the following: 

"(1) the proper approach to such cases was set 

out in Clarke and Fletcher (unreported) CA, 

July 30, 10997 - it was for the appellant to show 

first that the verdicts were logically inconsistent 

and secondly, if they were, that it was not 

possible to postulate a legitimate chain of 

reasoning which would reasonably explain the 

inconsistency. The Court also noted Rose L.J.'s 

observation in Bell (unreported) CA, May 15, 
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2997 that there had recently been a number of 

appeals on this basis, and that it was important 

to emphasize that logical inconsistency was an 

essential pre-requisite. There were exceptional 

cases (like Cilgam [1994] Crim.L.R.861) where a 

conviction would be found unsafe in the absence 

of logical inconsistency, but (as the Court 

expressly stated in Cilgam), it was not the case 

that convictions were necessarily unsafe where a 

complainant's credibility was in issue, there was 

no corroboration, and the jury accepted some 

and rejected other of her allegations. The Court 

commended that analysis to those seeking to 

complain to the Court that verdicts were 

inconsistent. 

(2) A person's credibility is not a seamless robe, 

any more than is their reliability. The jury had 

to consider (as they were rightly directed) each 

count separately, and might take a different view 

of the reliability of the evidence on different 

counts. It was too simplistic to draw a stark 

distinction between reliability and credibility (as 

had been put in the argument). It was for the 

jury to decide on the basis of all the material 

before it whether it was sure of the particular 

allegation in each count. The verdicts were no 

more logically inconsistent as were those in Bell, 

and the appeal fell at the first hurdle." 

26 Indeed it is not mandatory that the appellate court quash 

the convictions even where inconsistent verdicts are returned 

by the jury. In the leading case of Ian Drury (1972) 56 Cr. App. 

R. 104, Lord Justice Davies said: 

"We reject as too bold the proposition that the 

simple fact that a jury has returned inconsistent 

verdicts, acquitting on some count or counts and 

convicting on others, means that in every such 

case this Court is obliged ex necessitate to quash 

the convictions. There are cases which, in our 

view, can arise when it would be proper for this 
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court to say that, notwithstanding the 

inconsistency, the conviction or convictions must 

stand. It all depends upon the facts of the case."” 

43. Then at paragraphs 30 and 31 of Scavella the following appears: 

“30 We share the learned Chief Justice Kerr's observations in 

the case of The Queen v. X [2006] NICA 1; paragraphs [29] - 

[30], that it was perfectly possible for the jury to choose to 

accept, reject or be uncertain about the evidence of witnesses 

on some counts. As the Chief Justice in that case rightly 

found, "such a course was open to a rational jury". 

31 Further, in the case of R. v. Van Der Molen [1997] Crim. 

L.R. 604, which considered the case of R. v. Aldred and 

Butcher [1995] Crim. L.R. 160, the Court of Appeal held that: 

"...it did not follow that because the jury must 

had (sic) disbelieved a witness or rejected his or 

her evidence with the result that it acquitted on 

one count, it was necessarily acting irrationally 

to rely on the evidence of the same witness to 

convict on another count. The Court had to be 

very careful not to usurp the role of the jury who 

had heard the witnesses and considered the 

manner long and hard."” 

44. Mr. Allen concluded his submission by saying that once the Court applied the principles 

espoused by Allen, P in Scavella to the present case there would be no reason for the Court 

to feel a sense of unease about the correctness of the jury’s verdict on any of the counts; and 

that the verdicts are safe and satisfactory. Thus, ground 2 should be dismissed. 

45. In Kendon Brown v Regina SCCrApp. No 19 of 2006, this Court differently constituted 

said at paragraphs 40 to 42:  

“In Regina v Drury (1972) 56 Cr. App. R. 104, the Criminal 

Division of the Court of Appeal in England, held that, “There 

is no general rule that the mere fact that a jury has returned 

inconsistent verdicts on counts in an indictment means that the 

Court of Appeal is obliged ex necessitate to quash the 

convictions.” Their Lordships went on to say, at page 105, that, 

“There are cases, which in our view can arise when it would be 

proper for this Court to say that, notwithstanding the 

inconsistency, the conviction or convictions must stand. It all 
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depends on the facts of the case.” (Emphasis added). See also R 

v Andrews Weatherfoil, Ltd. and Others (1972) 56 Cr. App. R 

31, and R v Kevin McCluskey (1994) 98 Cr. App. R. 216.  

41. From our examination of all the authorities cited to us as 

well as those referred to in Delano Donahue Clarke v Regina 

(Criminal Appeal No. 29 of 2002) on the issue of inconsistent 

verdicts, we are to consider whether the verdicts of guilty of 

manslaughter and guilty of attempted murder, on the totality 

of the evidence in the case are so inconsistent with each other 

that they ought not to be allowed to stand.  

42. Applying the principle from the authorities in this case, to 

the evidence in this case and in light of the directions of the 

trial judge on the issue of specific intent in both the murder 

and the attempted murder charges, it does not appear to us 

that the jury was confused or adopted a wrong approach in its 

consideration of the evidence. The jury was told that they must 

consider the evidence in relation to each count in the 

information separately and arrive at their verdicts separately 

in relation to each count as well as each accused person. We 

find nothing to indicate that the jury failed to follow directions 

given to them. Grounds 3, 4 and 5 therefore fail.” 

See also, paragraphs 35 to 42 of R v Electricity North West Ltd [2018] EWCA Crim 1944. 

46. In Hancel Rolle v Regina SCCrApp & CAIS No. 287 of 2016, Longley, P referred to the 

decision of Kourakis, CJ in the Australian case of R v Neocleous  [2017] SASCFC 162 

where the CJ said: 

“I agree with the reasons given by Doyle J save in one respect. 

Notwithstanding the comprehensive analysis essayed by Doyle 

J, I adhere to the view I expressed in R v R, GJ [2009] SASC 

371 (08 December 2009) on the legal significance of a jury not 

reaching a verdict. 2 I doubt that it will ever be necessary to 

finally determine the question arising out of the slightly 

divergent lines of authority; nonetheless, I make the following 

interrelated observations. 3 First, a failure to reach a verdict is 

just that. It means that the jury, as an institution, has yet to 

reach a decision in the time allowed. 4 Secondly, setting aside a 

jury verdict of guilty, when there is sufficient evidence to 

support it, on the ground that it is inconsistent with a verdict of 

not guilty on another charge in the same trial is an exceptional 

derogation from the constitutional role of the jury as the 

tribunal of fact in the common law criminal trial. The 

justifications for doing so are to correct illogicality and to 

guard against impermissible compromise. The experience of 
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criminal trial judges is that the combined experience, insight 

and knowledge of 12 members of the community renders the 

jury a very intelligent institution. Inconsistent verdicts are 

more likely to be the product of compromise than illogicality.” 

Discussion 

47. The Judge was correct to direct the jury to consider the case against each defendant 

separately and to consider each offence separately but that to arrive at a verdict in respect of 

each offence their verdicts must be the same, namely if they were satisfied that the appellant 

was the taller bright coloured man armed with a shotgun in the bank that day, and they 

accepted the evidence of the Bank’s employees, particularly Margo John and Katheline 

Ritchie, they could convict the appellant for the offences with which he was charged whether 

he was acting alone or in concert with another.  However, to convict the appellant of, inter 

alia, causing damage but not armed robbery raises the spectre of an inconsistent verdict.  

48. In our view, the question we have to answer, therefore, is whether the alleged inconsistency 

in the present appeal is such that it would be unsafe to allow the verdicts to stand. 

49. In his statement, which was tendered into evidence and heard by the jury, the appellant 

admitted his role in, among other things, the robbery of the Bank.  

50. Given the circumstances of the case and the directions of the Judge, we are not satisfied that 

it would be in any way unsafe to let the verdicts stand. In the premises we find no merit in 

ground 2; hence, it fails. Even if we are wrong to so find, we are satisfied that this would be a 

proper case for the proviso to section 13(1) of the Court of Appeal Act. It provides, inter alia: 

“13. (1) After the coming into operation of this section, the 

court on any such appeal against conviction shall allow the 

appeal if the court thinks that the verdict  should be set aside 

on the grounds …  

Provided that the court may, notwithstanding that it is of the 

opinion that the point raised in the appeal might be decided in 

favour of the appellant, dismiss the appeal if the court 

considers that no miscarriage of justice has actually 

occurred.”  

51. The evidence adduced by the Prosecution clearly demonstrated the appellant’s participation 

in the offences charged. He received the benefit of being acquitted on the two armed robbery 

offences due to the misdirection of the Judge but we entertain no lurking doubt that he was 

properly convicted of the Damage and Possession of a Firearm with Intent to Endanger Life 

counts. Thus, although an error was disclosed in the Judge’s directions to the jury, we are 

satisfied that “no miscarriage of justice has actually occurred”. See paragraphs 41-59 of 

Raul Pierre v Regina SCCrApp. No. 48 of 2017 per Evans, JA. 
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Conclusion 

52. The appeal stands dismissed. The convictions and sentences are affirmed. 
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