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Sexual Offences Act, Ch.99

In early 2011 the appellant was convicted of eight counts of unlawful sexual intercourse with a
minor of the same sex and sentenced to a total of 35 years imprisonment. The convictions and
sentences were overturned on appeal; and the matter remitted for re-hearing. In 2014 the
appellant was again convicted, this time on 2 counts of unlawful sexual intercourse with a minor
of the same sex and sentenced to a total period of 28 years imprisonment. The appellant
challenges the 2014 convictions on numerous grounds.

Held:- appeal allowed, convictions and sentences set aside, case remitted for re-trial



2

per Crane-Scott, JA

In my view, it is unnecessary to discuss all of the grounds of appeal since grounds 1 and 2 are
completely dispositive of the appeal. Both grounds raise before this Court yet again, the nature
and significance of the good character direction to the fairness of a defendant’s trial and the
safety of a conviction. This was a case which involved, as Lord Kerr described in Nigel Brown,
the classic “clash of credibility” between the prosecution and the defendant in the sense that the
truthfulness and honesty of the witnesses on either side was directly in issue and where the need
for a good character direction was acute. Despite the Board’s observations in Stewart (para [15])
and in Nigel Brown (para [48]) which suggest that the credibility limb of the standard direction is
likely to be less helpful to a defendant who (like the appellant) has chosen simply to rely on pre-
trial statements, the nature of the case and the issues which the jury had to determine were such
that I am satisfied that the value of both directions was critical.

As to the significance of the credibility limb of the direction in this particular case; even though
the appellant elected not to testify and relied on his pre-trial statements to police, had the jury
been told that the appellant had no previous convictions and that he must be regarded on that
account as being more readily to be believed than a person who has been previously convicted,
due to the nature of the case, it is impossible to say whether the jury would inevitably have
reached the same verdict.

Turning to the propensity limb, once again as the central issue in the case involved a clash of
credibility between the respective cases for the prosecution and the appellant’s out-of-court
denials, even if the jury had been directed that as a defendant without previous convictions, he
must be regarded as being less predisposed to commit the offences of which he was accused, it is
also impossible to say whether the jury would inevitably still have reached the same verdict.

Having determined that this appeal should be allowed and the appellant’s convictions quashed,
we are required, in the light of the Board’s observations in Reid, to balance the relevant factors
and the competing interests and to exercise judgment in determining for purposes of section
13(2) of the Court of Appeal Act, whether the interests of justice require a new trial to be
ordered. I am mindful of the fact that if a new trial were ordered, the appellant will be
condemned to undergo in due course, the ordeal of a third trial. However, given the nature of this
particular case, a serious sexual case involving allegations of a student against his teacher, it is in
the appellant’s interest to have the clash of credibility between himself and the complainant,
finally determined, as the law demands, by a jury of his peers.

Having balanced the interests of justice in this case, I am satisfied that it is in the interest of the
public, the complainant and the appellant that the question of his guilt or innocence be
determined by the verdict of a jury, and to borrow the words of Lord Diplock in Reid, “not left
as something which must remain undecided by reason of a defect in legal machinery.” I would
therefore order that the matter be remitted to the Supreme Court for re-trial.

Andre Birbal (No.1) v. Regina SCCrApp No. 18 of 2011mentioned
Balson v. The State [2005] UKPC 2 (Dominica) mentioned
Brown (Uriah) v. The Queen [2005] UKPC 18 (Jamaica) mentioned
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Bhola v. The State (Trinidad and Tobago) [2006] UKPC 9 followed
Dennis Reid v. The Queen [1980] A.C. 343 applied
France & Anor v. The Queen (Jamaica) [2012] UKPC 28 considered
Gilbert v. The Queen [2006] UKPC 15 mentioned
Jagdeo Singh v. The State [2005] UKPC 35 (Trinidad and Tobago) mentioned
Kenyatta Leslie Lewis v. The Attorney General SCCrApp No. 19 of 2014 mentioned
Nigel Brown v. The State (Trinidad and Tobago) [2012] UKPC 2 followed
Noel Campbell v. The Queen [2010] UKPC 26 mentioned
Peter Stewart v. The Queen (Jamaica) [2011] UKPC 11 considered
R v. Hunter et al [2015] EWCA 631;[2015] JP 487 distinguished
Sealey & Another v. The State [2002] UKPC 52 mentioned
Simmons & Greene v. The Queen (The Bahamas) [2006] UKPC 19 mentioned
Teeluck v. State of Trinidad and Tobago [2005] 1 WLR 242 considered

______________________________________________________________________________

J U D G M E N T

______________________________________________________________________________

Judgment delivered by the Honourable Madam Justice Crane-Scott, JA:

Introduction

1. In 2011, the appellant was arraigned and tried in Grand Bahama before Longley J.,
and a jury on an amended Voluntary Bill of Indictment [25A/3/2010] which charged
him with eight (8) counts of unnatural sexual intercourse with two under age males,
(complainants “A” and “B”). Five (5) of the eight (8) counts on the Bill related to “A”
and the remaining three (3) counts to “B”.

2. On 26th January, 2011, he was found guilty in respect of all five (5) counts in relation
to “A” and one (1) of the three (3) counts in relation to “B”. He was sentenced to a
total of 35 years’ imprisonment. He appealed his convictions and in a written
judgment handed down on 13th December, 2012, the Court of Appeal (differently
constituted) allowed his appeal, quashed his 6 convictions and the associated
sentences and ordered him retried in Nassau at the earliest possible time. [See Andre
Birbal (No. 1) v. Regina SCCrApp No. 18 of 2011 delivered on 13th December,
2012.]

3. The appellant’s re-trial commenced on 11th March, 2014 in Nassau before Jones J.,
and a jury. Based on the Voluntary Bill of Indictment [25R/3/2010] on which he was
arraigned, it appears that the three counts in respect of complainant “B” (identified in
the original Bill of Indictment as counts 6, 7, and 8) were dropped from the
Indictment and an additional count (count 2) added in relation to “A”. This effectively
brought to six (6) the total number of counts laid against the appellant on his re-trial.
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[See pages 12 and 13 of the trial Record for details of the six (6) counts on which the
re-trial proceeded on VBI [25R/3/2010].]

4. On 18th March, 2014, on the judge’s instructions, the jury returned directed acquittals
in respect of counts 3, 4, 5 and 6. The jury, however, convicted the appellant of two
(2) counts of unnatural sexual intercourse with “A” contrary to section 16 of the
Sexual Offences Act, Chapter 99 (counts 1 and 2) particulars of which were as
follows:

Count 1 - unnatural sex between January 2002 and June 2002 with
“A”, a male under the age of 18 years old.

Count 2 - unnatural sex between September 2003 and January 2004
with “A”, a male under the age of 18 years old.

5. The appellant was later sentenced on 9th May, 2014 to 14 years imprisonment on each
count. The sentence on count 2 was declared to run consecutively to that imposed on
count 1, effectively rendering him liable to serve a total period of incarceration of 28
years from the date of his conviction.

6. The appellant filed a Notice of Appeal on his own behalf from Her Majesty’s Prisons
on 22nd May, 2014 and a Supplemental Notice on 21st April, 2015. Subsequently, his
attorneys-at-law, Munroe & Associates, filed an Amended Notice of Appeal on his
behalf on 9th November, 2015, and again on 29th January, 2016. Ultimately, the
appeal proceeded to substantive hearing before us on the basis of the last amended
Notice.

The Amended Grounds

7. The amended Notice disclosed ten (10) grounds of appeal against conviction and two
(2) against sentence. The grounds are reproduced hereunder:

GOOD CHARACTER

1) “The learned trial judge erred in law when he
prevented the defence from pursuing a line of questioning that
sought to establish his good character and by failing to give a
good character direction during the summing-up.

2) The appellant’s counsel failed to lead evidence of the
appellant’s lack of previous convictions and further evidence of
good character during the trial which resulted in an unsafe
conviction.

ADMISSION OF INADMISSIBLE EVIDENCE
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3) The learned judge erred by not directing the jury to
ignore prejudicial statements made by the complainant when
giving evidence, as these statements alluded to inadmissible
evidence and issues and suggested that the defendant was of
bad character or, in the alternative, by not stopping the case
for the reasons stated.

DELAY

4) The learned trial judge erred by misdirecting himself on
the issue of delay.

FAIR TRIAL

5) The appellant did not receive a fair trial and did not get
the facilities necessary to prepare his defence; a) lack of
discovery evidence which could have formed the basis for an
alibi defence;

SUMMING-UP UNFAIR AND UNBALANCED

6) The judge’s summing-up was unbalanced and unfair as
the judge failed to fairly and adequately present the case of the
appellant to the jury. This was detrimental to the appellant
and affected the fairness of the trial.

7) The judge made an unfair comment on the evidence of
the case that made the summing-up fundamentally
unbalanced.

RELIABILITY OF COMPLAINANT’S EVIDENCE

8) The learned judge misdirected on the issue of the
reliability of the complainant’s evidence.

PRE-TRIAL PUBLICITY

9) That the appellant was prejudiced by adverse pre-trial
publicity which exposed the jury to inadmissible evidence.

MISDIRECTION ON EVIDENCE

10) The learned judge erred in his direction to the jury on
how they should use the police interview statement of the
appellant.

SENTENCING
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11) The learned judge erred in giving consecutive sentences
for count 1 and count 2 as those counts were part of a
continuous offence.

12) The sentence imposed on the appellant was unduly
severe in all the circumstances of the case.”

8. In my view, it will be unnecessary to discuss all of the grounds since grounds 1 and 2
are completely dispositive of the appeal.

Grounds 1 and 2 - Is the conviction unsafe due to the omission of a good character direction?

9. Both grounds raise before this Court yet again, the nature of the good character
direction and its significance to the fairness of a defendant’s trial and the safety of a
conviction. The grounds highlight the duty of defence counsel to ensure that where
his (or her) client is a defendant of good character, his good character is distinctly
raised during the trial with the object of ensuring that the direction is obtained from
the judge in his summation to the jury. The grounds also raise the related question
whether a trial judge is under any duty or obligation to give a good character direction
to the jury where an accused’s good character is not raised in evidence at the trial.

10. Finally, as the safety of the appellant’s conviction is under challenge, we must
consider and apply the prevailing guidance of the Privy Council as to how appellate
courts may approach the task of evaluating the safety of a conviction and the fairness
of a trial in cases (such as this) where a good character direction to which a defendant
was entitled was not given.

11. At the hearing, Counsel for the appellant, Mr. Wayne Munroe, Q.C. abandoned the
first limb of ground 1, conceding that the learned judge had been correct in law to
prevent Mrs. Farquharson-Seymour from cross-examining Inspector Terecita Pinder
in the manner she had attempted to do at the trial. He referred to the line of cross-
examination found between pages 200 to 201 of the trial transcript which, he said,
represented Mrs. Farquharson-Seymour’s attempts to elicit evidence of the
appellant’s good character in an inadmissible manner, i.e. in breach of the rule against
hearsay.

12. Mr. Munroe turned next to ground 2 which was intended to provide an alternative
challenge to the safety of the appellant’s conviction based on attorney incompetence;
that is to say, the omission or failure of defence counsel, Mrs. Farquharson-Seymour
to elicit evidence of the appellant’s good character in a manner which (based on the
authorities) would have triggered the judge’s duty to give the direction.
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13. Developing his arguments on ground 2, Mr. Munroe referred us to an affidavit which
the appellant had filed in the Court of Appeal on 10th November, 2015 in support of
his appeal. He adverted in particular to paragraphs 4 to 6 in which the appellant
alleged that a good character direction had not been given to the jury due to Mrs.
Farquharson-Seymour’s failure to raise the issue at the trial. The appellant further
alleged that prior to the re-trial, he had informed Mrs. Farquharson-Seymour of the
fact that he had no previous convictions and that he had, in addition, provided her
with details of: his professional, religious and family life; his relationship with the
Lucaya Presbyterian Kirk of which he was a member; together with information
about his charity work with the Red Cross and his church’s outreach group. At
paragraph 9 of the said affidavit, the appellant further alleged that following his
conviction, Mrs. Farquharson-Seymour had apologized to him for having failed to
raise the fact of his clean criminal record or to elicit the other evidence of his good
character which he had given her prior to the trial.

14. I pause here to observe that appearing on the Court of Appeal file is a sworn affidavit-
in-response which was filed on the respondent’s behalf on 2nd February, 2016 in
which the appellant’s several allegations are expressly denied. At paragraphs 3 and 4
of her affidavit, Mrs. Farquharson-Seymour denied having been told of the
appellant’s previously clean criminal record. She alleged that the appellant had been
“quite selective” about what he wanted to share with her, and that when pressed by
her about whether he had ever been questioned by the police or had any dealings with
the law prior to this matter, he had never given her a direct answer and had instead
insisted that he did not see the relevance of such an enquiry.

15. Mrs. Farquharson-Seymour specifically denied the appellant’s allegation at paragraph
9 of his affidavit about her having apologized following his conviction about her
alleged failure to pursue any important triable issues. She exhibited to her affidavit,
copies of the appellant’s comprehensive handwritten instructions to her, as well as
two instructions which she had prepared for his signature prior to the re-trial and
observed that the documents showed that the appellant had been aware of many legal
issues but yet had never mentioned whether or not he had previous convictions.

16. I have recently had occasion to comment on a trend which appears to be developing
with increasing frequency in criminal appeals in this Court, in which affidavits are
filed at the appellate level by the respective parties which, in most cases, contain
diametrically opposed accounts about disputed facts or events; which affidavits are
obviously intended to either discredit or to buttress grounds to be argued at the
hearing of the substantive appeal.
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17. It seems to me that without more, the filing of such affidavits achieves nothing more
than to alert the Court to the existence of further evidence upon questions of fact
(some or all of which may be in dispute) which may have a bearing on an issue or
issues to be determined on appeal. While filing such affidavits in advance of an
upcoming appeal is very easy to do, it can achieve nothing unless an application to
the Court is made to have the further evidence contained therein admitted into
evidence before the Court. As will shortly appear, the procedure for ensuring that
further evidence contained in such affidavits is actually received into evidence, is
governed by rules of court which require an application to be made and a formal
ruling made before such evidence can be admitted before the Court of Appeal.

18. Rule 24(2) of the Court of Appeal Rules, 2005 gives the Court full discretionary
power to receive further evidence upon questions of fact, inter alia, by affidavit.
However, the Court’s discretion to receive such evidence is expressly circumscribed
by the proviso to rule 24(2) which states that (other than evidence as to matters which
have occurred after the date of the trial or hearing) no further evidence shall be
admitted except on “special grounds”.

19. In the interests of clarity, rule 24(2) is reproduced hereunder and provides:

“24(2) The court shall have full discretionary power to receive further
evidence upon questions of fact, either by oral examination in court,
by affidavit, or by deposition taken before an examiner or
commissioner:

Provided that in the case of an appeal from a judgment after
trial or hearing of any cause or matter upon the merits, no further
evidence (other than evidence as to matters which have occurred after
the date of the trial or hearing) shall be admitted except on special
grounds.” [emphasis mine]

20. As the contents of the above-mentioned affidavits show, they each contain
diametrically opposed accounts about matters which are alleged to have occurred
between the appellant and his defence counsel prior to, during and after the trial in the
court below and which are in dispute.

21. Neither Mr. Munroe nor Ms. Taylor applied prior to or even during the hearing of the
substantive appeal for an order under rule 24(2) to admit the further evidence
contained in either affidavit. Indeed, in her response, Ms. Taylor made no mention of
Mrs. Farquharson-Seymour’s affidavit. Had such an application been made it would
have required us to exercise our discretion whether the contents of the above
mentioned affidavits were matters which ought to be admitted on “special grounds”
and whether the court’s powers under the rule should be exercised to ensure the
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determination on the merits of the real question in controversy between the parties.
This Court has accordingly, been provided with no “special grounds” upon which our
discretion under rule 24 may be exercised.

22. Even assuming that applications were made and that both affidavits had been
formally received into evidence, it seems to me that before this Court could properly
determine the merits of ground 2, we would have first been faced with the unenviable
task of resolving the several conflicts of fact contained in them. How this could have
been achieved at the hearing of the substantive appeal itself without resort to cross-
examination to test the credibility of each deponent, escapes me.

23. Undoubtedly, the law recognizes that there may be situations in which the mistakes or
omissions of counsel may provide a sufficient ground to set aside a conviction as
unsafe. However, it is also clear that such situations will only arise in exceptional
cases in which counsel’s misbehavior, ineptitude or omissions are so extreme that it
constitutes a denial of due process to the client. The following extracts from the
judgment of the Privy Council in Teeluck v. State of Trinidad and Tobago [2005] 1
WLR 242, an appeal from Trinidad and Tobago, demonstrate the observations of the
Board in relation to how such challenges might be approached at the appellate level:

“38. It should now be regarded as established law that in some
circumstances the mistakes or omissions of counsel will be a sufficient
ground to set aside a verdict of guilty as unsafe. Their Lordships feel
obliged, however, to issue a reminder of the remarks made by the
Board in Bethel v. The State (1998) 55 WIR 394, 397 that ordinarily
they will not even entertain a ground of appeal based upon allegations
of incompetence by counsel when raised for the first time before the
Board. In the present case they are prepared to do so because of the
importance of the issue to the appellant John and because, on account
of the frankness of his former counsel in furnishing information, they
are in a good position to determine the issue without having to deal
with any conflicts of fact.

39. In Sealy and Headley v. The State [2002] UKPC 52 at paragraph 30
their Lordships stated, citing R v. Clinton [1993] 1 WLR 1181 and R v.
Kamar The Times, 14 May 1999:

“Whilst it is only in exceptional cases that the conduct of
defence counsel can afford a basis for a successful appeal
against conviction, there are some circumstances in which the
failure of defence counsel to discharge a duty, such as the duty
to raise the issue of good character, which lies on counsel…can
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lead to the conclusion that a conviction is unsafe and that there
has been a miscarriage of justice….”

There may possibly be cases in which counsel’s misbehavior or
ineptitude is so extreme that it constitutes a denial of due process to
the client. Apart from such cases, which it is hoped are extremely
rare, the focus of the appellate court ought to be on the impact which
errors of counsel have had on the trial and the verdict rather than
attempting to rate counsel’s conduct of the case according to some
scale of ineptitude; see Boodram v. The State [2002] 1 Cr. App. R 103 at
para 39; Balson v The State [2005] UKPC 2; and cf Anderson v. HM
Advocate 1996 JC 29.” [emphasis mine]

24. Having examined ground 2, I am satisfied that the appellant’s complaint about his
having been denied the benefit of a full good character direction, may be resolved
without resort to the contents of the filed affidavits. Following the Board’s guidance
in Teeluck and the approach advocated in a number of the Board’s decisions since
Teeluck, we are in a good position to determine the real question in controversy on
both grounds of this appeal which is: whether as the appellant contends, the safety of
his conviction or the fairness of the trial was adversely affected by the omission of a
good character direction from the judge’s instructions to the jury?

25. I will discuss the relevant authorities in relation to good character directions and the
prevailing guidance of the Board in this area shortly; in the meantime, I return briefly
to consider Mr. Munroe’s remaining arguments on the good character grounds,
together with the Crown’s response.

26. Turning to the second limb of ground 1 (which he argued in combination with ground
2) Mr. Munroe (in an obvious attempt to apportion some blame for the omission of
the direction on the trial judge) submitted that what little evidence of the appellant’s
good character had been elicited by Mrs. Farquharson-Seymour at the trial had been
sufficient to raise a duty of inquiry by the judge as to the necessity for the direction.
He further contended that the necessity for a good character direction in this
particular case had been heightened by the fact that a re-trial had been ordered due to
the failure of the judge in the first trial to give the standard direction on both limbs.
The combination of both these matters, he contended, imposed a duty of inquiry on
the judge on the re-trial and as no direction at all had been given, an unfairness had
occurred which should lead to the conviction being quashed.

27. He urged that in the absence of the required direction to which the appellant was
entitled, the appellant’s conviction was unsafe and should be quashed. In support, he
cited the following authorities: Andre Birbal (No.1) v. Regina (above); Gilbert v.
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The Queen [2006] UKPC 15; Sealey & anor v. The State [2002] UKPC 52;
Teeluck (above); Noel Campbell v. The Queen [2010] UKPC 26; and Kenyatta
Leslie Lewis v. The Attorney General SCCrApp No. 19 of 2014;

28. In her response, Counsel for the respondent, Ms. Darell Taylor, submitted that the
trial judge had not erred in law in failing to give a good character direction and
further, had been under no duty to give the direction as the defence had failed at the
trial to elicit admissible evidence of the appellant’s good character.

29. Ms. Taylor sought to distinguish the circumstances of the appellant’s first trial (where
the appellant’s viva voce testimony before the jury had, in the view of the Court of
Appeal, successfully laid the foundation for a good character direction on both limbs)
from what occurred at the re-trial where the appellant had elected not to testify and
where the defence had failed to raise the issue of the appellant’s good character by
admissible evidence which would in turn have triggered the judge’s duty to give the
direction.

30. Ms. Taylor suggested that as the appellant had not testified, the trial judge could
reasonably have concluded that the issue of good character was not being raised on
the re-trial for tactical reasons. She referred us to the evidence-in-chief of Inspector
Terecita Pinder found between pages 192 and 193 of the trial transcript who read into
evidence the answers which the appellant had given to police during his record of
interview. She contended that while some of the appellant’s answers might have
given some insight into the appellant’s character, nothing that he had told police
amounted to the level of eliciting evidence of the appellant’s good character
sufficient to trigger the judge’s duty to give the direction. In support of her
submissions, Ms. Taylor relied on the following authorities: Teeluck (above);
Kenyatta Leslie Lewis (above); and Andre Birbal (No. 1) (above).

31. Up to the present time, the 2015 Court of Appeal decision in R v. Hunter et al
[2015] EWCA 631;[2015] JP 487 appears to be the leading English authority on the
law relating to good character directions. In Hunter a specially constituted five judge
panel of the Court of Appeal of England and Wales Criminal Division sat to consider
five appeals, all of which raised the issue of the nature and significance of the good
character direction. Before disposing of the individual appeals, the Court took the
opportunity to conduct a comprehensive review of the development of the law
relating to good character directions (including the approach of the Privy Council to
the issue) and between paragraphs [61] and [103] of their judgment, the Court
reached some general conclusions.
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32. The Court explained how the common law principles had been impacted by statute
specifically, the Criminal Justice Act, 2003 (CJA) of England and Wales, noting that
the statutory changes introduced in relation to the admissibility of evidence of bad
character, had had an inevitable impact on the approach of English courts to good
character directions. At paragraphs [74] and [75] the Court of Appeal observed, inter
alia, that the law had moved on and the concept of good and bad character in the law
has changed and that good character in England and Wales now “means far more
than not having previous convictions”.

33. In the light of these specific statutory developments which do not apply in The
Bahamas at this time, it is apparent that although generally persuasive, English
authorities on the issue of good character decided after 2003 (when the changes to the
concept of good and bad character were introduced) must now be examined with care
and mindful always of decisions of the Privy Council on the subject, which are highly
persuasive in this jurisdiction and by which we may be bound.

34. Although good character directions have been considered in a number of Privy
Council decisions during the 1990’s, the 2005 Privy Council decision in Teeluck,
cited earlier, provides, in my view, a convenient point from which our discussion of
the law in relation to good character directions may proceed. Delivering the decision
of the Board in Teeluck, Lord Carswell pointed out at paragraph [33] that the
principles to be applied in relation to good character directions have become much
more clearly settled and what might at one time have been regarded as a discretion for
the trial judge, has crystallized into an obligation of law. Their Lordships
encapsulated some of the principles in a series of propositions which may usefully be
reproduced once again:

(i) “When a defendant is of good character, i.e. has no convictions of
any relevance or significance, he is entitled to the benefit of a good
character direction from the judge when summing up to the jury,
tailored to fit the circumstances of the case: Thompson v. The Queen
[1998] AC 811, following R v. Aziz [1996] AC 41 and R v. Vye [1993] 1
WLR 471.

(ii) The direction should be given as a matter of course, not of discretion.
It will have some value and will therefore be capable of having effect
in every case in which it is appropriate for such a direction to be
given: R v. Fulcher [1995] 2 Cr. App. R 251, 260. If it is omitted in such
a case it will rarely be possible for an appellate court to say that the
giving of a good character direction could not have affected the
outcome of the trial: R v. Kamar The Times, 14 May 1999.
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(iii) The standard direction should contain two limbs, the credibility
direction, that a person of good character is more likely to be truthful
than one of bad character, and the propensity direction, that he is less
likely to commit a crime, especially one of the nature with which he is
charged.

(iv) Where credibility is in issue, a good character direction is always
relevant; Berry v. The Queen [1992] 2 AC 364, 381; Barrow v. The State
[1998] AC 846, 850; Sealy & Headley v. The State [2002] UKPC 52,
para 34.

(v) The defendant’s good character must be distinctly raised by direct
evidence from him or given on his behalf or by eliciting it in cross-
examination of prosecution witnesses; Barrow v. The State [1998] AC
846, 852, following Thompson v. The Queen [1998] AC 811, 844. It is a
necessary part of counsel’s duty to his client to ensure that a good
character direction is obtained where a defendant is entitled to it and
likely to benefit from it. The duty of raising the issue is to be
discharged by the defence, not by the judge, and if it is not raised by
the defence the judge is under no duty to raise it himself: Thompson v.
The Queen ibid.” [emphasis mine]

35. There is no dispute that the appellant in this case was a defendant of good character in
the legal sense described in proposition (i) of Teeluck (meaning that he had no
previous convictions). As such, he was entitled to the standard Vye direction on both
limbs which was not given. Indeed, the fact of the appellant’s clean criminal record
and his entitlement to the direction only emerged following his conviction as appears
from the trial judge’s sentencing remarks (at pages 316 and 317 of record) which
clearly established for the first time that the appellant in fact had no previous
convictions and that he ought to have had the benefit of a good character direction
from the judge on both limbs. [See propositions (i), (ii) and (iii) of Teeluck (above).]

36. The law is that the duty of ensuring that the direction is obtained is to be discharged
by the defence which must distinctly raise the fact of a defendant’s good character at
the trial, whether by direct evidence from the defendant himself; or by evidence given
on his behalf; or by eliciting it in cross-examination of the prosecution witnesses,
failing which, the trial judge is under no duty to raise it himself. [See proposition (v)
of Teeluck (above).]

37. While a defendant of good character is entitled to the benefit of a good character
direction as a matter of law, it is now clear from numerous authorities, that it is not
every case where the direction is not given that the conviction will necessarily be
quashed. [See for example: Balson v. The State [2005] UKPC 2 (Dominica);
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Jagdeo Singh v. The State [2005] UKPC 35 (Trinidad and Tobago); Brown
(Uriah) v. The Queen [2005] UKPC 18 (Jamaica); and Simmons & Greene v. The
Queen (The Bahamas) [2006] UKPC 19.]

38. Furthermore, in several appeals decided after Teeluck, the Privy Council has
provided what appears to be guidance for the benefit of appellate courts when called
upon to evaluate the fairness of a trial or the safety of a conviction in cases (such as
this) where a good character direction to which a defendant was entitled, was not
given at trial. [See for example: Bhola v. The State (Trinidad and Tobago) [2006]
UKPC 9; Peter Stewart v. The Queen (Jamaica) [2011] UKPC 11; Nigel Brown
v. The State (Trinidad and Tobago) [2012] UKPC 2; and France & anor v. The
Queen (Jamaica) [2012] UKPC 28.]

39. At paragraph [17] of Bhola(above), following a review of three of its recent
decisions, the Board revised its earlier advice in proposition (ii) of Teeluck(above),
that it would “rarely be possible” for an appellate court to say that the giving of a
good character direction could not have affected the outcome of the trial. The Board
expressly signaled that that portion of proposition (ii) of Teeluck “needs to be
applied with some caution”. Before dismissing Bhola’s appeal against conviction,
their Lordships reviewed the strength of the case against the appellant including the
case for the defence at the trial, before concluding at paragraph [19] that it was:
“difficult to see how a good character direction could conceivably have made a
difference.”

40. Delivering the Board’s decision in Peter Stewart(above), (another appeal where a
good character direction was not given in the court below) Lord Brown made the
following observations:

“14. Given that good character had not been raised here by the
defence at trial, clearly the judge cannot be criticized for not giving
the direction: Thompson v. The Queen [1998] AC 811; Barrow v. The
State [1998] AC 846. There was accordingly no material non-direction
and no question now arises, therefore, as to the application of the
proviso. The question rather is, assuming (as we do) that the failure
was due to counsel’s incompetence, whether that occasioned an unfair
trial resulting here in a miscarriage of justice; in short, whether the
Board can be satisfied that the jury would necessarily have reached
the same verdict even if they had been given the full direction as to the
appellant’s good character.”[emphasis mine]

41. In Stewart, their Lordships then proceeded to analyze the evidence together with the
issues which the jury had to determine and assessed the impact of any benefit which a
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full direction on both limbs may have had on the fairness of the trial. At paragraph
[15], the Board observed that the credibility limb of the direction was likely to be less
helpful to a defendant in a case where he has chosen to make a statement from the
dock (or chosen simply to rely on pre-trial statements) than when he has given sworn
evidence. Following their analysis of the evidence and the issues at paragraph [18]
and before ultimately dismissing the appeal, the Board concluded that the case against
Stewart had been a straightforward one and found that they could safely say that,
“…even had a full character direction been given, the jury would inevitably still have
convicted.”

42. In Nigel Brown (above), (another appeal involving a trial where a good character
direction was not given) the Board reiterated its view in Bhola (above), that the
omission of the direction would not necessarily be fatal to an appellant’s conviction.
Delivering the Board’s decision, Lord Kerr explained:

“[33] It is well established that the omission of a good character
direction is not necessarily fatal to the fairness of the trial or to the
safety of a conviction – Jagdeo Singh’s case [2006] 1 WLR para 25 and
Bhola v. The State [2006] UKPC 9, paras 14-17. As Lord Bingham of
Cornhill said in Jagdeo Singh’s case, “Much may turn on the nature of
and issues in a case, and on the other available evidence.” (para 25)
Where there is a clash of credibility between the prosecution and the
defendant in the sense that the truthfulness and honesty of the
witnesses on either side is directly in issue, the need for a good
character direction is more acute. But where no such direct conflict is
involved, it is appropriate to view the question of the need for such a
direction on a broader plane and with a close eye on the significance
of the other evidence in the case. Thus in Balson v. The State [2005]
UKPC 2, a case which turned on the circumstantial evidence against
the appellant, the Board considered that such was the strength and
cogency of that evidence the question of a good character direction
was of no significance. At para 38 the Board said this:

“a good character direction would have made no difference to
the result in this case. The only question was whether it was
whether it was the appellant who murdered the deceased or
whether she was killed by an intruder. All the circumstantial
evidence pointed to the conclusion that the appellant was the
murderer. There was no evidence to suggest that anyone else
was in the house that night who could have killed her or that
anyone else had a motive for doing so. In these circumstances
the issues about the appellant’s propensity to violent conduct
and his credibility, as to which a good character reference
might have been of assistance, are wholly outweighed by the
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nature and coherence of the circumstantial evidence.”
[emphasis mine]

43. Continuing at paragraph [35] of Nigel Brown, Lord Kerr offered the following
further advice:

“35. The Board considers that the approach in Bhola, if and in so far
as it differs from Teeluck, is to be preferred. There will, of course, be
cases where it is simply not possible to conclude with the necessary
level of confidence that a good character direction would have made
no difference. Jagdeo Singh and Teeluck are obvious examples. But
there will also be cases where the sheer force of the evidence against
the defendant is overwhelming. In those cases it should not prove
unduly difficult for an appellate court to conclude that a good
character direction could not possibly have affected the jury’s verdict.
Whether a particular case comes within one category or the other will
depend on a close examination of the nature of the issues and the
strength of the evidence as well as an assessment of the significance of
a good character direction to those issues and evidence. It is therefore
difficult to forecast whether it will be rarely or frequently possible to
conclude that a good character direction would not have affected the
outcome of a trial. As Lord Bingham observed in Jagdeo Singh [2006]
1 WLR 146, para 25, hard, inflexible rules are best avoided in this
area.” [emphasis mine]

44. At paragraph [36] of Nigel Brown, the Board explained how it would itself proceed
to evaluate the correctness of the Court of Appeal’s decision that the trial judge’s
failure to give a “propensity limb” good character direction had not been fatal to the
fairness of the trial or the safety of Brown’s conviction. Lord Kerr explained:

“[36] It will be necessary in due course to examine the strength of the
evidence against the appellant and the nature of the issues in the trial
as they bear on the question of the significance of a good character
direction. That examination should take place, however, later in this
judgment when the Board comes to consider the application of the
proviso.”[emphasis mine]

45. At paragraph [58], their Lordships then commenced an examination of the strength of
the evidence against the appellant and the issues in the trial and the significance of the
direction to the safety of Brown’s conviction, by posing and answering the following
question:

“[58] In the present appeal is it inevitable that, if the jury had
received proper directions on the blood staining and a “propensity
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limb good character direction, they would have come to the same
conclusion? The Board has unhesitatingly concluded that an
affirmative answer must be given to that question….”

46. The Board affirmed the Court of Appeal’s decision to apply the proviso, allowed
Brown’s appeal and remitted the case to the Court of Appeal of Trinidad and Tobago.
They were satisfied that fresh evidence which had been placed before them about
Brown’s fitness to plead (which had neither been adduced at the trial nor on appeal)
had to be admitted before the Court of Appeal as it raised a substantial issue about the
fairness of the trial and the safety of the conviction. The Court of Appeal was
accordingly directed to determine the safety of Brown’s conviction in the light of the
fresh evidence about his fitness to plead, together with any rebutting evidence which
the Court might decide to admit.

47. Although the case was remitted to the Court of Appeal on a completely different
basis, Nigel Brown nonetheless demonstrates the Board’s thinking as to the manner
in which appellate courts may, when called upon, proceed to evaluate the fairness of a
trial or the safety of a conviction in those cases where a good character direction to
which a defendant was entitled was not given at trial.

48. Subsequently, in France & Anor v. The Queen (Jamaica) [2012] UKPC 28, the
Privy Council re-stated the advice it had previously given at paragraph [35] of Nigel
Brown as to the approach to be taken by appellate courts when evaluating the safety
of a conviction in cases where it is demonstrated that a good character direction ought
to have been given but was not. Referring to the Board’s decision in Nigel Brown,
Lord Kerr stated:

“46. The Board concluded that the approach in Bhola, if and and in so
far as it differed from that in Teeluck, was to be preferred. It observed
that there would be cases where it was simply not possible to conclude
with the necessary level of confidence that a good character direction
would have made no difference. Jagdeo Singh and Teeluck were
obvious examples. But it recognized that there would also be cases
where the sheer force of the evidence against the defendant was
overwhelming and it expressed the view that in those cases it should
not prove unduly difficult for an appellate court to conclude that a
good character direction could not possibly have affected the jury’s
verdict. Whether a particular case came within one category or the
other would depend on a close examination of the nature of the issues
and the strength of the evidence as well as an assessment of the
significance of a good character direction to those issues and
evidence.” [emphasis mine]
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49. Finally, at paragraph [47] of France, Lord Kerr, re-stated the nature of the standard
direction previously described in proposition (iii) of Teeluck in the following terms:

47. The good character direction is, of course, comprised of two
elements: a so-called credibility limb (signifying that the defendant
who has no previous convictions is entitled to claim that he should be
more readily believed than one who has been convicted previously)
and a propensity limb (which means that someone who has not been
found guilty of an offence in the past should be regarded as less likely
to have a predisposition to offend than someone who has a criminal
record).”

50. Against the background of the Board’s decisions in Teeluck, Bhola, Stewart, Nigel
Brown and France discussed above, I am satisfied that the appellant’s complaints
about the omission of the good character direction and its impact on the safety of his
conviction, may be disposed of without resorting to the contents of the filed affidavits
or attempting to resolve the numerous conflicts of fact raised therein. Indeed as noted
earlier, by employing the suggested approach and reviewing the trial record itself, we
are well placed to determine the real question in controversy on these two grounds of
appeal which is: whether the omission of the standard good character direction
affected the fairness of the appellant’s trial and the safety of his conviction? I turn to
consider the strength of the evidence and the nature of the issues in the trial insofar as
they relate to the significance of a good character direction in this case.

51. As noted earlier, the appellant was re-tried on an amended VBI which charged him
with six (6) counts of unnatural sexual intercourse with “A” contrary to section 16 of
the Sexual Offences Act, Chapter 99. However, following a no-case submission
conducted at the end of the Crown’s case, the judge ruled as follows:

“Well, I will be short. This (sic) is a case to answer in respect of count
one, count two. In relation to the third count, my problem is that the
evidence disclosed grade 10. And grade 10 was in 2005. And the third
count doesn’t cover that at all. So it seems to me that the only
evidence is in respect of counts one and two…”

Subsequently, the judge directed the jury not to consider counts 3, 4, 5 and 6 and
directed them to consider the evidence on counts 1 and 2 only.

52. The first incident (count 1) was alleged to have occurred in a classroom at school
sometime between January 2002 and June 2002 when the complainant was 12 years
and in grade 7; while the second incident (count 2) allegedly occurred sometime
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between September 2003 and January 2004 in a bushy area in the Deadman’s Reef
area of Grand Bahama when “A” was 14 years old and in grade 9.

53. At the trial, the Crown’s case against the appellant was primarily based on the oral
testimony of the complainant, “A”. There were no eye-witnesses to either incident,
nor was there any evidence of recent complaint. Furthermore, and doubtless due to
the fact that “A” ’s allegations were not reported to police until 15th January 2009
(approximately seven (7) years later) there was no physical evidence e.g. semen or
DNA available to connect the appellant to either offence.

54. As the trial transcripts will confirm, “A” ’s evidence-in-chief did not unfold
chronologically or sequentially with an eye on the various counts in the indictment.
Quite frankly, in my view, “A” ’s testimony in relation to some of the six (6) counts
was difficult to follow. This undoubtedly resulted in the judge’s decision (outlined
earlier) to withdraw counts 3, 4, 5 and 6 from the jury’s consideration.

55. As to the 2002 classroom incident (count 1), I gratefully adopt the trial judge’s
summary of the evidence located at page 257 of the transcript:

“In this case the evidence of the complainant on the first count is that
sometime between January 2002 and June 2002 he was in grade seven
classroom at the Eight Mile Rock High School in Freeport, Grand
Bahama when his teacher, the accused, placed lubrication on and
between his hips. He said the accused used his finger to do this and
then he said that he blacked out. When he woke up he said his bottom
was bleeding and the lubrication was still on his hip. He was there
with his clothes pulled up, he said, and he was soaked with water. He
said that he got up and rushed out of the class and felt his bottom
burning. He said that he went to the bathroom and wiped up some
white stuff and blood. When he left the bathroom, he said he saw the
accused who put money in his pocket.”

56. In relation to count 2, the judge summarized “A” ’s testimony for the jury at page 258
of the record in the following terms:

“In relation to count two of the indictment, he says that sometime
between September 2003 and January 2004 while in grade 9, the
accused took him in his little gray Hyundai car to Deadman’s Reef in
Grand Bahama. The accused took him through the bush until the
road could no longer be seen. He stopped the car, he said the accused
dropped his seat back, came on top of him and started kissing him. He
told him to turn around and placed his hand on his back and then
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pushed his penis in his hip. The complainant said he screamed and the
accused covered up his mouth.”

57. In cross-examination, defence counsel, Mrs. Farquharson-Seymour sought to attack
“A” ’s credibility, inter alia, by revealing a number of inconsistencies between the
accounts of the incident which “A” had previously given both to police in his
statement, as well as in his testimony at the first trial. The record reveals that during
the course of his cross-examination, “A” ’s behavior became increasingly difficult to
control. He was obviously rude to defence counsel and even blurted out prejudicial
comments in the presence of the jury. On many occasions, the trial judge was forced
to intervene to caution “A” about his outbursts. Indeed, the conduct of the
complainant is also a separate cause for complaint in ground 3 of the Notice of
Appeal.

58. The Crown also relied on the testimony of the complainant’s mother who provided
the all-important evidence as to “A” ’s age and the associated school years and grades
when he attended school. The mother also testified about the appellant having visited
her at home in November of 2008; having apologized to her for what he did to her
son and having told her that he had not given the boy HIV. Under cross-examination,
the mother denied Mrs. Farquharson-Seymour’s suggestions that when the appellant
had come to her home and spoken with her, he had told her that “A” had been
spreading rumours around the school that he had sexually molested him, and had in
fact denied having done anything to her son.

59. Finally, the Crown called a third witness, a police investigator, Inspector Pinder, who
told the court that a report had been made to the Eight Mile Rock Police Station on
15th January, 2009 and that two statements had been taken from “A” and his mother
respectively. According to Inspector Pinder, following police investigations, the
appellant was taken into custody and interviewed on 22nd January, 2009. Based on the
record of interview which was also entered into evidence as exhibit AB-1, the
appellant was questioned about his having had sexual intercourse with “A” while at
the Eight Mile Rock School sometime in June 2007. He expressly denied having had
sexual intercourse with “A” while on the school compound in June 2007 during
school hours.

60. According to his record of interview, the appellant was also questioned about, and
denied an allegation that he had had sexual intercourse with “A” while at his
apartment at the Coral Beach Hotel in 2007.

61. The record of interview also shows that the appellant was asked about an allegation
that he had taken “A” to the Barbary Beach area where he had had sexual intercourse
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with the boy sometime between 2003 and 2007. He denied having done so and further
told the investigator that he had never had any sexual intercourse with “A” and that
he had answered her questions honestly. In answer to a specific question, the
appellant further told police that he could not recall his having gone to “A” ’s house
or having told “A’ ‘s mother that he had not given “A” the AIDS virus.

62. The appellant elected not to give evidence in his defence at the trial and relied on the
denials contained in his pre-trial statements to police. This was therefore a case which
involved, as Lord Kerr, quoting Lord Bingham in Jagdeo Singh (para [33]),
described in Nigel Brown, the classic “clash of credibility” between the prosecution
and the defendant in the sense that the truthfulness and honesty of the witnesses on
either side was directly in issue and where the need for a good character direction was
acute. Despite the Board’s observations in Stewart (para [15]) and in Nigel Brown
(para [48]) which suggest that the credibility limb of the standard direction is likely to
be less helpful to a defendant who (like the appellant) has chosen simply to rely on
pre-trial statements, the nature of the case and the issues which the jury had to
determine were such that I am satisfied that the value of both directions was critical.

63. At page 273 of the record, the judge correctly told the jury that the central issue in the
case was “A” ’s credibility and that the question for them was whether they accepted
him as a witness of truth. The judge further reminded the jury that it was the burden
of the prosecution to prove the case so that they felt sure of the appellant’s guilt and
that the accused had no obligation to prove anything.

64. As to the significance of the credibility limb of the direction in this particular case;
even though the appellant elected not to testify and relied on his pre-trial statements
to police, had the jury been told that the appellant had no previous convictions and
that he must be regarded on that account as being more readily to be believed than a
person who has been previously convicted, due to the nature of the case, it is
impossible to say whether the jury would inevitably have reached the same verdict.

65. Turning to the propensity limb, once again as the central issue in the case involved a
clash of credibility between the respective cases for the prosecution and the
appellant’s out-of-court denials, even if the jury had been directed that as a defendant
without previous convictions, he must be regarded as being less predisposed to
commit the offences of which he was accused, it is also impossible to say whether the
jury would inevitably still have reached the same verdict.

66. For all of the foregoing reasons, I am satisfied that the appellant’s convictions are
unsafe or unsatisfactory and that the appeal should be allowed and both convictions
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and the associated sentences quashed. I turn now to consider whether the interests of
justice require an order for a new trial.

Should a new trial be ordered?

67. The power to order a new trial following the determination of a criminal appeal is
located in subsection (2) of section 13 of the Court of Appeal Act, Ch. 52. The power
has been discussed and explained in the Privy Council’s decision in Dennis Reid v.
The Queen [1980] A.C. 343 in which their Lordships had occasion to consider an
identically worded provision in section 14(2) of the Judicature (Appellate
Jurisdiction) Act of Jamaica.

68. It is useful to reproduce once again the following general guidance as to the manner
in which the power to order a new trial is to be exercised. Delivering the Board’s
decision, Lord Diplock advised:

“…the interest of justice that is served by the power to order a new
trial is the interest of the public…that those persons who are guilty of
serious crimes should be brought to justice and not escape it merely
because of some technical blunder by the judge in the conduct of the
trial or in his summing up to the jury. Save in circumstances so
exceptional that their Lordships cannot readily envisage them, it
ought not to be exercised where, as in the instant case, a reason for
setting aside the verdict is that evidence adduced at the trial was
insufficient to justify a conviction by a reasonable jury even if
properly directed. It is not in the interests of justice as administered
under the common law system of criminal procedure that the
prosecution should be given another chance to cure evidential
deficiencies in its case against the defendant. At the other extreme,
where the evidence against the defendant at the trial was so strong
that any reasonable jury if properly directed would have convicted
the defendant, prima facie the more appropriate course is to apply the
proviso…and dismiss the appeal instead of incurring the expense and
inconvenience to witnesses and jurors which would be involved in
another trial.

In cases which fall between these two extremes there may be many
factors deserving of consideration, some operating against and some
in favour of the exercise of the power. The seriousness or otherwise of
the offence must always be a relevant factor; so may its prevalence;
and where the previous trial was prolonged and complex, the expense
and the length of time for which the court and jury would be involved in
a fresh hearing may also be relevant considerations. So too is the
consideration that any criminal trial is to some extent an ordeal for the
defendant, which the defendant ought not to be condemned to undergo
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for a second time through no fault of his own unless the interests of
justice require that he should do so. The length of time that will have
elapsed between the offence and the new trial if one be ordered may vary
in importance from case to case, though having regard to the onus of
proof which lies upon the prosecution lapse of time may tend to
operate to its disadvantage rather than to that of the defendant.
Nevertheless there may be cases where evidence which tended to
support the defence at the first trial would not be available at the new
trial and, if this were so, it would be a powerful factor against
ordering a new trial. The strength of the case presented by the
prosecution at the previous trial is always one of the factors to be
taken into consideration but, except in the two extreme cases that
have been referred to, the weight to be attached to this factor may
vary widely from case to case according to the nature of the crime, the
particular circumstances in which it was committed and the current
state of public opinion…. On the one hand there may well be cases
where despite a near certainty that upon a second trial the defendant
would be convicted the countervailing reasons are strong enough to
justify refraining from that course. On the other hand, it is not
necessarily a condition precedent to the ordering of a new trial that the
Court of Appeal should be satisfied of the probability that it will result in
a conviction. There may be cases where, even though the Court of
Appeal considers that upon a fresh trial an acquittal is on balance more
likely than a conviction, “it is in the interest of the public, the
complainant, and the [defendant] himself that the question of guilt or
otherwise be determined finally by the verdict of a jury, and not left as
something which must remain undecided by reason of a defect in legal
machinery.” [emphasis added]

69. Having determined that this appeal should be allowed and the appellant’s convictions
quashed, we are required, in the light of the Board’s observations in Reid, to balance
the relevant factors and the competing interests and to exercise judgment in
determining for purposes of section 13(2) whether the interests of justice require a
new trial to be ordered.

70. In this jurisdiction, the offences for which the appellant was charged and convicted
are undoubtedly very serious offences. The abhorrence with which Bahamians view
the act of sexual intercourse between an adult male and another male who is a minor
is reflected in section 16(1) of the Sexual Offences and Domestic Violence Act,
which stipulates that the maximum punishment for such an offence is life
imprisonment.

71. An added feature of the evidence in this particular case was the fact that the appellant
taught at the child’s school and held a position of trust and authority over the young
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persons in his charge. The Bahamian public, accordingly have an interest in being
assured that the justice system works and that those persons who, as Lord Diplock
observed, are guilty of such crimes do not escape justice merely because of some
technicality or other error which occurred during the trial.

72. As to the strength of the case which was presented against the appellant at his second
trial, I have already drawn attention to the fact that apart from the complainant’s
allegations, there were no eye-witnesses, no evidence of recent complaint, nor other
evidence capable of connecting the appellant to either offence. While not in any way
discounting the evidence of the complainant “A”, it must be said that the Crown’s
case against the appellant was not an overwhelmingly strong one. Nonetheless, as the
trial judge found, it was sufficient to be placed before the jury. It is obvious from his
testimony in the court below, that even in 2014 (some 11 or 12 years later) the
complainant “A” still gave a vivid and emotional account about what the appellant
allegedly did to him so many years before. The complainant’s interests in seeking
justice and in telling his story to a jury once again on a re-trial cannot be ignored in
arriving at our decision.

73. As discussed in Reid, the length of time that will have elapsed between the date of
the offences and the anticipated date of a new trial, if one is ordered, may be taken
into account in the exercise of our discretion. In this regard and as noted earlier, the
two offences allegedly occurred sometime between January and June 2002 and
between September 2003 and January 2004 respectively. While cases remitted by this
Court for re-trial are usually given preference over cases which have not yet been
heard, were we to order a new trial this would mean that a third trial will, more likely
than not, be held some fifteen (15) or sixteen (16) years after the dates when these
offences are said to have occurred.

74. The expense and length of time for which the court and jury would be engaged in a
fresh trial of this matter is another relevant consideration which may be taken into
account. Comparatively speaking, the case was a simple one. The Crown only called
three (3) witnesses. According to the transcripts, the trial would not be expected to
take more than five (5) working days, which is not an inordinately lengthy time and
were a new trial to be ordered, it ought not to significantly add to the already heavy
case load in the court below.

75. I am mindful of the fact that if a new trial were ordered, the appellant will be
condemned to undergo in due course, the ordeal of a third trial. However, given the
nature of this particular case, a serious sexual case involving allegations of a student
against his teacher, it is in the appellant’s interest to have the clash of credibility
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between himself and the complainant, finally determined, as the law demands, by a
jury of his peers.

76. Having balanced the interests of justice in this case, I am satisfied that it is in the
interest of the public, the complainant and the appellant that the question of his guilt
or innocence be determined by the verdict of a jury, and to borrow the words of Lord
Diplock in Reid, “not left as something which must remain undecided by reason of a
defect in legal machinery.” I would therefore order that the matter be remitted to the
Supreme Court for re-trial.

Disposition

77. In summary, and for all the above reasons, I would allow the appeal, quash the
appellant’s convictions and the associated sentences and order that the appellant be
re-tried in the Supreme Court at an early date.

_____________________________________
The Honourable Ms. Justice Crane-Scott, JA

78. I agree.

____________________________________
The Honourable Dame Anita Allen, P

79. I also agree.

______________________________________
The Hounourable Mr. Justice Isaacs, JA


