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Criminal Appeal- Bail- Appeal against refusal of Bail- Bail Act- Factors to be considered on an 

application for bail pending trial – Whether the Judge considered imposing conditions for 

admittance to bail- Appearance for trial - Trial within a reasonable time 

 

The appellant was arraigned on the charge of murder on 26 July 2017. He applied for bail in the 

Supreme Court. His two previous applications for bail have been denied. The appellant is also 

before the Court for a second offence of murder for which he had been admitted to bail however 

he failed to comply with the conditions imposed by the Court. On 20 August 2019 his third 

application for bail was also denied; he now appeals that decision and submits inter alia that he 

has a serious medical condition, no previous convictions, he has another pending criminal matter 

for which he was granted bail, he is not a flight risk and will appear for his trial and believes that 

he would not be granted a trial within three years from the date of his arrest. 
 

Held:- Appeal dismissed 
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Where a court determines to consider the grant of bail notwithstanding that a trial may occur 

within a reasonable period of time, the judge is required to consider all of the matters listed in 

Part A of the First Schedule of the Bail Act which pertain to the particular circumstances of the 

bail application then before him, for example whether there are substantial grounds for believing 

that the defendant, if released on bail, would - (i) fail to surrender to custody or appear at his 

trial; (ii) commit an offence while on bail; or (iii) interfere with witnesses or otherwise obstruct 

the course of justice, whether in relation to himself or any other person; or whether having been 

released on bail previously, he is charged subsequently either with an offence similar to that in 

respect of which he was so released; and the nature and seriousness of the offence and the nature 

and strength of the evidence against the defendant.   

The issues so identified by the Judge are in keeping with the matters that section 4 dictate she 

must have regard to on a bail application. The judge did note that the applicant had failed to 

abide by certain conditions that had already been imposed on him; but she also should have 

expressly demonstrated in her ruling that she had considered the imposition of conditions eg. 

house arrest and had discounted them as not feasible in the appellant’s case, in view of his 

propensity for not complying with the court’s orders. 

Notwithstanding, the failure to consider the efficacy of conditions, we are satisfied that there has 

been no miscarriage of justice in this case because had she so applied her mind to the issue, she 

would inevitably have concluded that no condition would be appropriate to eliminate the risk that 

the appellant would not appear for his trial.  

 

 

Dwayne Heastie v The Attorney General SCCrApp. No. 261 of 2015  Mentioned 

Cordero McDonald v The Attorney General SCCrApp No.195 of 2016  Mentioned 

Jevon Seymour v Director of Public Prosecutions SCCrApp. No. 115 of 2019  Mentioned 

 

 

 

 

REASONS FOR DECISION 
 

 

Reasons delivered by the Honourable Mr. Justice Isaacs, JA: 

 

1. On 28 October 2019, we dismissed the appeal of the appellant against the decision of 

Madam Justice Deborah Fraser (“the Judge”) to deny his bail application. We promised 

to give our reasons for doing so; and this we now do.  

 

2. On 23 September 2017, the appellant was arrested and charged with murder, a Part C 

offence, which occurred on 26 July 2015. He was arraigned in the Magistrates Court on 
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26 September 2017, on the charge of Murder. The appellant’s submissions contain brief 

facts of the case hence I set out paragraphs 11 to 13:  

“11.That the matter was set for Trial before Her Ladyship 

Justice Deborah Fraser for the 29
th

 of July, 2019 and a Backup 

date for the 18th of March, 2019. That the Back-Up trial date 

was vacated the Court was involved in another matter and the 

Crown was not ready to proceed.  

12. That on or about the 18th of July, 2019 at a PTR hearing 

the Crown reported that it was still not ready to proceed with 

the Substantive Trial of this matter and that the pathologist 

report was and still remains to date outstanding.  

13. That upon the Appellant’s request the Court indicated that 

it would entertain an application for Bail on the 25th of July, 

2019. That the Application was not heard on the 25th July, 

2019 to no fault of the Appellant.”  

3. The application was eventually heard and on 20 August 2019. The Judge denied his bail 

application. The appellant appealed the decision of the Judge. His grounds of appeal are 

as follows:  

 

“1. That the Learned Judge erred when she failed to consider 

the Appellant’s bail application afresh;  

 

2. That the Learned Judge erred when she allowed the 

Respondent to give evidence from the bar table in the absence 

of any filed document in the matter;   

 

3. The Learned Judge erred when she relied on unsupported 

assertions by the Respondent;  

 

4. The Learned Judge erred when she denied bail to the 

Appellant given all the circumstances unique to him;   

 

5. The decision is unreasonable having regard to all the 

circumstances surrounding the Appellant’s case and the fact 

that namely:—  

 

a) the Appellant has a serious medical condition and has 

not been administered his medication as prescribed as 

he ought to have been since his incarceration;  

 

b) the Appellant has no previous convictions;  
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c) the Appellant has another pending matter where he is 

charged along with others that occurred in 2016, the 

Appellant was released on bail in 2017 and charged 

with a matter that occurred in 2015  

 

d)  stringent conditions could be imposed;  

 

e) there was no evidence before the Court that the 

Appellant was a flight risk or would not appear for the 

trial of this matter;  

 

f) the Appellant maintains his innocence; and  

 

g) that the Appellant has been in custody with respect to 

this matter since 2017 and substantive trial date for this 

matter is set for the 14th of February through to the 

25th of February, 2022 beyond the three (3) year period 

for trial within a reasonable time.”  

 

4. The appellant asked that the Judge’s decision be overturned and that he be admitted to 

bail. Our approach to the appeal has been to address the appellant’s grounds 

compendiously rather than individually. This does no violence to the appellant’s case and 

inures to the convenience of the Court.  

 

The Statutory Regime – Part C Offences  

5. Parliament has sought to regulate the grant of bail to persons suspected of committing 

criminal offences by passing the Bail Act and subsequent amendments thereto.   

 

6.  Section 4(2), (2A) and (2B) of the Bail Act, (as amended by the Bail ( Amendment) 

Acts, 2011 and 2014 reads:  

 ''(2) Notwithstanding any other provision of this Act or any 

other law, any person charged with an offence mentioned in 

Part C of the First Schedule, shall not be granted bail unless 

the Supreme Court or the Court of Appeal is satisfied that the 

person charged - -   

 

(a) has not been tried within a reasonable time; or   

 

(c) should be granted bail having regard to all the relevant 

factors including those specified in Part A of the First Schedule 

and subsection (2B),  
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and where the court makes an order for the release, on bail, of 

that person it shall include in the record a written statement 

giving the reasons for the order of the release on bail.   

 

(2A) For the purpose of subsection (2) (a) ---   

 

(a) without limiting the extent of a reasonable time, a period of 

three years from the date of the arrest or detention of the 

person charged shall be deemed to be a reasonable time;   

 

(b) delay which is occasioned by the act or conduct of the 

accused is to be excluded from any calculation of what is 

considered a reasonable time.   

 

(2B) For the purpose of subsection (2) (c), in deciding whether 

or not to grant bail to a person charged with an offence 

mentioned in Part C of the First Schedule, the character or 

antecedents of the person charged, the need to protect the 

safety of the public or public order and, where appropriate, the 

need to protect the safety of the victim or victims of the alleged 

offence, are to be primary considerations.” [Emphasis added]  

 

7. It must be noted that Parliament deleted paragraph (b) of section 4(2) in 2014 so it would 

appear that prospective delay no longer to engage a court’s attention on a bail application. 

However, the prospect of a trial date scheduled well into the future continues to be a 

concern for the court and a consideration in the deliberation on bail nonetheless.  

 

8.  Part A of the First Schedule to the Bail Act states:  

“"PART A   

 

In considering whether to grant bail to a defendant, the court 

shall have regard to the following factors—  

 

(a) whether there are substantial grounds for believing that the 

defendant, if released on bail, would-   

 

(i) fail to surrender to custody or appear at his trial;   

 

(ii) commit an offence while on bail; or  

 

(iii) interfere with witnesses or otherwise obstruct the course of 

justice, whether in relation to himself or any other person;   
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(b) whether the defendant should be kept in custody for his 

own protection or, where he is a child or young person, for his 

own welfare;   

 

(c) whether he is in custody in pursuance of the sentence of a 

Court or any authority acting under the Defence Act;   

 

 

(d) whether there is sufficient information for the purpose of 

taking the decisions required by this Part or otherwise by this 

Act;   

 

(e) whether having been released on bail in or in connection 

with the proceedings for the offence, he is arrested pursuant to 

section 12;   

 

(f) whether having been released on bail previously, he is 

charged subsequently either with an offence similar to that in 

respect of which he was so released or with an offence which is 

punishable by a term of imprisonment exceeding one year;   

 

(g) the nature and seriousness of the offence and the nature 

and strength of the evidence against the defendant.;” 

[Emphasis added]  

 

9.  Part C of the First Schedule to the Bail Act provides as follows:  

“PART C (Section 4(3))  

 

 Kidnapping — section 282, Ch. 84;   

 

Conspiracy to commit Kidnapping — sections 282 and 89(1), 

Ch. 84;   

 

Murder — section 291, Ch. 84;   

 

Conspiracy to commit Murder — sections 291 and 89(1), Ch. 

84;   

 

Abetment to Murder — sections 86 and 307, Ch. 84;   

 

Armed Robbery — section 339(2), Ch. 84; Conspiracy to 

commit Armed Robbery — sections 339(2) and 89(1), Ch. 84;   

 

Abetment to Armed Robbery — sections 86 and 339, Ch. 84;   
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Treason — section 389, Ch. 84;  

 

Conspiracy to commit Treason — sections 389 and 89(1), Ch. 

84.” [Emphasis added]  

 

10. Thus, by virtue of section 4 of the Bail (Amendment) Act, 2011 a court ought not to grant 

a person bail who is charged with a Part C offence – and murder is included as a Part C 

offence – unless the person cannot be tried within a reasonable period of time; and 

pursuant to section 4(2A) of the Bail (Amendment) Act, 2011, three years is deemed to 

be a reasonable period of time. The Bail Act provides that persons charged with murder 

shall not be granted bail unless he cannot be tried within a reasonable time and should be 

granted bail having regard to the factors specified in the First Schedule.  

 

11.  Where a court determines to consider the grant of bail notwithstanding that a trial may 

occur within a reasonable period of time, the judge is required to consider all of the 

matters listed in Part A of the First Schedule of the Bail Act which pertain to the 

particular circumstances of the bail application then before him, for example whether 

there are substantial grounds for believing that the defendant, if released on bail, would - 

(i) fail to surrender to custody or appear at his trial; (ii) commit an offence while on bail; 

or (iii) interfere with witnesses or otherwise obstruct the course of justice, whether in 

relation to himself or any other person; or whether having been released on bail 

previously, he is charged subsequently either with an offence similar to that in respect of 

which he was so released; and the nature and seriousness of the offence and the nature 

and strength of the evidence against the defendant.   

Discussion  

12. Although at paragraph 8 of the appellant’s affidavit he asserts that his remand time would 

exceed three years, section 4(2)(a) of the Bail Act is not engaged since that section does 

not contemplate any scenario other than a complaint of past delay; but prospective delay 

contemplated by the repealed section 4(2)(b) of the Bail Act is still a matter for the 

court’s consideration as mentioned in paragraph 6 above: “However, the prospect of a 

trial date scheduled well into the future continues to be a concern for the court and a 

consideration in the deliberation on bail nonetheless”.  

 

13. At paragraph 9 of her decision the Judge identified the issues that she had to consider:  

“a. The issues are whether the Applicant can receive a trial 

within a reasonable time and secondly, whether he is a fit and 

proper candidate to be admitted to bail.”  

14. The issues so identified by the Judge are in keeping with the matters that section 4 dictate 

she must have regard to on a bail application. Thus, no complaint may be made of the 

Judge’s approach to the application.  
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15. The Judge gave her reasons for denying bail saying, inter alia, that there was no 

unreasonable delay in prosecuting the appellant’s case; and the fact that there was an 

eyewitness to the shooting who identified the appellant as the shooter, suggested there 

was cogent evidence against the appellant. The Judge stated at paragraphs 14 and 15:  

“14. l have considered the relevant factors under Part A of the 

Bail Act. It is not the duty of this Court on Bail applications to 

test the evidence; this is a matter for the trial. This case is 

sufficiently cogent to commit to a reasonable suspicion of the 

commission of the offence of murder. I note that the eye 

witness is an anonymous witness who states that he/she saw the 

Applicant point the gun at the deceased and shoot him at close 

range.  

15. It has been noted that the Applicant has no antecedents and 

is presumed innocent until proven guilty however I must weigh 

that with specific circumstances of this case. The offence of 

murder is a very serious one and the evidence is cogent. In 

such cases there is a greater likelihood of the person 

absconding. This coupled with the fact that the Applicant is 

presently before the Court for a second offence of murder and 

when admitted to bail for that matter failed to comply with the 

Conditions ordered by the court. This also indicates the 

likelihood of him failing to surrender to custody and appear 

for his trial. The denial of bail in this case is justified.”   

16.  The appellant complained that the Judge did not consider his application afresh and 

points to her mention of his failure to provide a medical report as evidence of her failure 

to do so when such a report was exhibited to the appellant’s affidavit. On our reading of 

the Judge’s decision, it is apparent that she notes the appellant did not provide to the 

court medical evidence from his medical practitioner. However, this did not feature in her 

reasoning leading up to her decision to deny the bail application.  

 

17. The appellant faces another charge of murder for which he had been granted bail which 

included reporting conditions, to wit, he was to report to the Elizabeth Estates police 

station three times a week. It turns out that he failed to report as ordered for the period 7 

June 2017 to 23 September 2017, at which time he was arrested for the offence for which 

he now seeks bail. According to section 12A of the Bail (Amendment) Act, 2016, the 

appellant could be prosecuted for breaching a condition of his bail. The section reads:  

“Any person who, having been released on bail in criminal 

proceedings and who breaches any condition of bail, commits 

an offence.”  
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18. The Judge was entitled to view the appellant’s failure to report as an indicator of the 

likelihood that he would not abide by any condition she may impose. Moreover, she 

could not be faulted if she regarded the apparent breach of section 12A of the Bail 

(Amendment) Act, 2016 as an indication that the appellant was likely to commit other 

offences if he was admitted to bail. However, she did not express any view on that point. 

  

19.  As a first principle, an appellate court can interfere with a decision of a judge or 

magistrate in the exercise of a discretion relating to bail only if the lower court failed to 

consider matters that were relevant to the decision making process or took into 

consideration matters it was not supposed to consider. Thus, if we are to interfere with 

the Judge’s denial of bail, the appellant must demonstrate where the Judge erred.  

 

20. The reasoning at paragraph 15 of the Judge’s decision does not disclose any illogical 

premise and accords with those statutory matters she is called upon to take into account 

when considering the grant of bail.   

 

Conclusion  

21. After giving the matter our most anxious scrutiny, we were satisfied that the Judge, 

having found that there was a risk of the appellant absconding, failed to consider whether 

conditions could be imposed to eliminate that risk: Dwayne Heastie v The Attorney 

General SCCrApp. No. 261 of 2015 (per Isaacs, JA), Cordero McDonald v The 

Attorney General SCCrApp No.195 of 2016 (at para 38) and Jevon Seymour v 

Director of Public Prosecutions SCCrApp. No. 115 of 2019.  The judge did note that 

the applicant had failed to abide by certain conditions that had already been imposed on 

him; but she should have expressly demonstrated in her ruling that she had considered the 

imposition of conditions eg. house arrest and had discounted them as not feasible in the 

appellant’s case, in view of his propensity for not complying with the court’s orders. 

 

22.  Section 4(2) of the Bail Act mandates that: “where the court makes an order for the 

release, on bail, of that person it shall include in the record a written statement giving the 

reasons for the order of the release on bail”. Thus, it is incumbent on a judge to provide 

written reasons for granting bail. The converse is also true, i.e., written reasons for the 

denial of bail must be provided. In those written reasons, it must be evident that the court 

has addressed whether the imposition of conditions can allay any concerns the court may 

have in relation to any of the factors adumbrated in the Bail Act that the court is required 

to bear in mind when considering bail.  

 

23.  Notwithstanding, the failure to consider the efficacy of conditions, we are satisfied that 

there has been no miscarriage of justice in this case because had she so applied her mind 

to the issue, she would inevitably have concluded that no condition would be appropriate 
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to eliminate the risk and the Judge was entitled to take note of the fact that: (i) failure of 

the appellant to report to the Elizabeth Estates police station as ordered by the court as a 

condition of his release on bail could found, as indeed it did, the Judge’s trepidation that 

the appellant would not appear for his trial.  

 

 

24. We would urge, however, that every effort be made to secure as early a trial date for the 

appellant as is reasonably practicable; failing which the issue of bail may be considered 

anew.     

 

 

 The Honourable Mr. Justice Isaacs, JA 

 

 

 

 

            The Honourable Madam Justice Crane-Scott, JA                                                   

 

 

 

          The Honourable Sir Michael Barnett, JA 


