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DATES:  27 February 2019 

  

   ************************************ 

Civil appeal – Costs judgment – Section 10 of the Court of Appeal Act – Rule 24 (5) of the Court 

of Appeal Rules  

On 12 April 2018 the Court allowed, in part, the appellant’s against the order on the issue of the 

division of property consequent on the dissolution of marriage. The order of the trial judge was 

varied only to the extent that the Court made an order with respect to certain assets which the 

trial judge did not deal with in her order.  

Held: Each party to bear their own costs.  

The Court has a very wide discretionary power to make an order as to costs in appeals. That 

power is derived from Section 10 of the Court of Appeal Act and Rule 24 (5) of the Court of 

Appeal Rules. This discretion, although wide, must be exercised judicially and this Court must 

have regard to previous decisions of the Court with respect to costs in matrimonial proceedings.  

The general rule is that although costs are ultimately in the discretion of the court in financial 

remedy proceedings in relation to a divorce the courts will not make an order requiring one party 

to pay the costs of the other party. However, what is the proper approach when one party has 

appealed the financial provision order to the Court of Appeal. What is the just order? In the 

Court’s view where a party has unsuccessfully appealed a financial provision order to the Court 

of Appeal the starting point should be that costs follow the event and the unsuccessful appellant 
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should pay the costs of the appeal unless it would be unjust in all the circumstances to make that 

order.  

In this case the husband has been partially successful in his appeal. Although the court did not 

vary the order of the trial judge as requested by the husband, he was partially successful in that 

this Court did, in fact, make an order for his benefit with respect to a substantial portion of the 

assets in which the trial judge simply did not make an order. To that extent it was necessary for 

him to appeal and the appellant has succeeded over the objections of the wife.  

The Court orders that each party should bear their own costs. Firstly, had the trial judge dealt 

with those assets at the hearing below they would have been included in the order that each party 

bears their own costs. Secondly, although, it is arguable that the wife should be required to pay a 

portion of the husband’s costs of the appeal the husband cannot require her to pay the costs 

incurred on those aspects of the appeal in which he was unsuccessful.  

Glinton v Glinton SCCivApp. No. 101 of 2017 mentioned  

Gojokic v Gojokic (No 2) [1992] 1 All ER 267 considered 

 

 

 

J U D G M E N T  

(Costs) 

 

 

Delivered by the Honourable Sir Michael Barnett, JA (Actg.): 

1. On 12 April 2018 we allowed, in part, an appeal by the husband/appellant against the order 

of the trial judge on the issue of the division of property consequent on the dissolution of a 

marriage. 

 

2. The order of the trial judge was varied only to the extent that this Court made an order with 

respect to certain disputed assets which the trial judge did not deal with in her order. 

Otherwise this court did not vary the order of the trial judge as requested by the husband on 

his appeal. In particular we did not vary the order of the trial judge that each party should 

bear their own costs on the costs of the proceedings for ancillary relief. 

 

3. We reserved on the issue of costs and invited the parties to make written submissions on the 

question as to what order as to costs this court should make on appeal. 

 

4. This Court has a very wide discretionary power to make an order as to costs in appeals. 

Section 10 of the Court of Appeal Act provides: 
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10. Subject to the provisions of this Part of this Act and to the 

rules of court, the court shall have jurisdiction to hear and 

determine appeals from any judgment or order of the Supreme 

Court given or made in civil proceedings, and for all purposes 

of and incidental to the hearing and determination of any such 

appeal and the amendment, execution and enforcement of any 

judgment or order made thereon, the court shall, subject as 

aforesaid, have all the powers authority and jurisdiction of the 

Supreme Court. [Emphasis added] 

5. Rule 24 (5) of the Court of Appeal Rules gives the court the power to “make such order as to 

the whole or part of the costs of an appeal as it thinks just”.  

 

6. This discretion, although wide, must be exercised judicially and this Court must have regard 

to previous decisions of the Court with respect to costs in matrimonial proceedings.   

 

7. In Gojokic v Gojokic (No 2) [1992] 1 All ER 267, which was decided before the Family 

Procedure Rules, the English Court said at 271a:  

“However, in the Family Division there still remains the 

necessity for some starting-point. That starting-point, in my 

judgment, is that costs prima facie follow the event... but may 

be displaced much more easily than, and in circumstances 

which would not apply, in other Divisions of the High Court... 

In applications for financial relief, the applicant (usually the 

wife) has to make the application in order to obtain an order.”  

8. However, the modern approach has followed the approach now found in the English Family 

Procedure Rules. The general rule is that although costs are ultimately in the discretion of the 

court in financial remedy proceedings in relation to a divorce the courts will not make an 

order requiring one party to pay the costs of the other party. That is presumably why the trial 

judge made no order as to costs in the proceedings in the court below. 

 

9. However, what is the proper approach when one party has appealed the financial provision 

order to the Court of Appeal. What is the just order? 

 

10. In our view where a party has unsuccessfully appealed a financial provision order to the 

Court of Appeal the starting point should be that costs follow the event and the unsuccessful 

appellant should pay the costs of the appeal unless it would be unjust in all the circumstances 

to make that order. See Glinton v Glinton SCCivApp. No. 101 of 2017.  
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11. However in this case, the husband has been partially successful in his appeal. Although the 

court did not vary the order of the trial judge as requested by the husband in the Notice of 

Appeal, the husband was partially successful in that this court did in fact make an order for 

his benefit with respect to a substantial portion of the assets in which the trial judge simply 

did not make an order. There were assets under the control of the wife/respondent and the 

trial judge made no order with respect to those assets on the basis that she was unable to do 

so. To that extent it was necessary for him to appeal and the husband has succeeded over the 

objections of the wife who was refusing to account for the assets in question. 

 

12. In those circumstances it would clearly be unjust to require husband to pay the wife’s costs of 

the appeal and to her credit the wife has not suggested that he should do so; but it would also 

be unjust to require the wife to pay the entirety of the husband’s costs of the appeal as 

suggested by the husband. 

 

13. The wife argues that the proper order would be that each party bears their own costs or 

alternatively that she be required to pay only a part of the husband’s costs.   

 

14. In our judgment, to order that each party should bear their own costs as suggested by the wife 

would be fair. Firstly had the trial judge dealt with those assets at the hearing below they 

would have been included in the order that each party bears their own costs. Secondly, 

although, it is arguable that the wife should be required to pay a portion of the husband’s 

costs of the appeal on account of her refusal to account for the monies which were in her 

possession, the husband cannot require her to pay the costs incurred on those aspects of the 

appeal in which he was unsuccessful.  

 

15. In the circumstances, we are of the view that each party should bear their own costs of this 

appeal. 

 

      __________________________________________ 

      The Honourable Sir Michael Barnett, JA (Actg.) 

 

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA (Actg.)  

 


