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Criminal appeal – Manslaughter - Admission of statements – Steps taken to secure the 

attendance of a witness at trial - Section 66 of the Evidence Act   

The appellant was charged with another (his cousin) in causing the death of Adonai Wilson. 

Following a trial before a judge and jury he was convicted of manslaughter on the basis that he 

provided his cousin with the knife used in the killing.  

The evidence that the appellant gave the knife to his cousin was obtained from two persons who 

had, during the course of the investigation, given statements to the police. Before the trial both 

witnesses indicated their unwillingness to testify due to fear. The Crown applied to have both 

statements admitted pursuant to section 66 of the Evidence Act. The trial judge acceded to the 

application and the appellant was convicted. On appeal the appellant submits that the statements 

were improperly admitted and the Crown conceded that without those statements the case against 

the appellant would not have been made out.  

Held: appeal allowed; conviction and sentence quashed.  

Section 66 of the Evidence Act provides the requirements for the admission of evidence from 

documentary records. It is a statutory pre-requisite for the exercise of a judge's discretion under 

section 66(4) to admit a hearsay statement that the conditions mentioned in sections 66(1) and 
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66(2) are shown to be satisfied. Section 66(2) contains a number of pre-conditions, not all of 

which may apply to the facts in a given case. In this case the relevant pre-condition which was in 

play before the trial judge in the court below was that set out in section 66(2)(c), to wit, “that, the 

identity of the person who supplied the information being known, all reasonable steps have been 

taken to find him, but that he cannot be found”. 

Whether “all reasonable steps” have been taken to find a known witness is very much fact 

sensitive. If the witness, with reasonable steps, can be found, even if he is unwilling to give 

evidence and may seek to avoid giving evidence out of fear, an application under section 66 must 

be refused.  

The admission of a hearsay statement in a criminal trial is an exception to the rule. Therefore the 

conditions of section 66(2) must be met before a judge can exercise his discretion to admit the 

hearsay statement. If those conditions are not met, the hearsay statement cannot, as a matter of 

law, be admitted. The fact that a witness is unwilling to testify whether out of fear or otherwise is 

not a sufficient basis for admitting into evidence a statement given by that witness to the police. 

In the present case, there was no evidence that either witness was evading or avoiding the police. 

Both witnesses had made a decision not to attend and give evidence at the trial. The prosecution 

made no effort or took any steps to employ the processes of the court to compel their attendance. 

The Court is of the view, therefore, that the trial judge wrongly applied the law in admitting the 

statements into evidence under section 66. 

Carlington Tate v R [2013] JMCA Crim 16 distinguished  

Reid v R [1980] A.C. 343 considered 

 

 

J U D G M E N T  

 

Judgment delivered by the Honourable Sir Michael Barnett, JA (Actg.): 

1. This appeal concerns the issue of whether the statements of two witnesses, given to the police 

during the investigations, were properly admitted under the provisions of section 66 of the 

Evidence Act. 

 

2. On the 5
th

 September 2016 the appellant was convicted of manslaughter. The charge was that 

being concerned together with another he caused the death of Adonai Wilson (“Adonai”).  

 

3. Adonai died from stab wounds inflicted upon him by a knife during a fight after school. The 

wounds were inflicted by another person, Duhan Munnings, the cousin of the appellant who 

pled guilty to the charge against him. The case against the appellant was based upon the 
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allegation that he gave the knife to his cousin and was purported to have told Sha’Nyha Hanna 

(“Sha’Nyha”) when asked what he was going to do with the knife “Bey these niggas done 

gang my cousin. I aint ga let them gang my cousin”. Another witness Kenria Cunningham 

(“Kenria”) said that she saw the appellant give the knife to his cousin and it was the same 

knife that the cousin used to inflict the wounds on Adonai. 

 

4. Neither Sha’Nyha nor Kenria (who were both students at the high school) gave direct oral 

evidence at the trial and therefore were never subjected to cross examination. The prosecution 

applied to have the statements that they gave to the police admitted under the provisions of 

section 66 of the Evidence Act on the basis that “all reasonable steps have been taken to find 

them and they cannot be found”. 

 

5. The prosecution conceded that without the evidence of Kenria and Sha’Nyha the conviction 

would be unsafe. 

 

6. The material provisions of section 66 are as follows: 

“66. (1) Subject to section 67 a statement in a document shall 

be admissible in any criminal proceedings as evidence of any 

fact stated therein of which direct oral evidence would be 

admissible if — 

(a) the document is or forms part of a record compiled 

by a person acting under a duty from information 

supplied by a person (whether acting under a duty or 

not) who had, or may reasonably be supposed to have 

had, personal knowledge of the matters dealt with in 

that information; and 

(b) any condition relating to the person who supplied 

the information which is specified in subsection (2) is 

satisfied. 

(2) The conditions mentioned in paragraph (b) of subsection 

(1) are — 

(a) that the person who supplied the information — 

(i) is dead or by reason of his bodily or mental 

condition unfit to attend as a witness, 

(ii) is outside The Bahamas and it is not 

reasonably practicable to secure his attendance, 
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or 

(iii) cannot reasonably be expected (having 

regard to the time which has elapsed since he 

supplied or acquired the information and to all 

the circumstances) to have any recollection of the 

matters dealt with in that information; 

(b) that all reasonable steps have been taken to identify 

the person who supplied the information but that he 

cannot be identified; and 

(c) that, the identity of the person who supplied the 

information being known, all reasonable steps have 

been taken to find him, but that he cannot be found. 

(3) Subsection (1) shall apply whether the information 

contained in the document was supplied directly or indirectly 

but, if it was supplied indirectly, only if each person through 

whom it was supplied was acting under a duty; and applies 

also where the person compiling the record is himself the 

person by whom the information is supplied. 

(4) Where — 

(a) a document setting out the evidence which a person 

could be expected to give as a witness has been prepared 

for the purpose of any pending or contemplated 

criminal proceedings; and 

(b) the document falls within subsection (1), a statement 

contained in it shall not be given in evidence by virtue of 

this section without the leave of the court, and the court 

shall not give leave unless it is of the opinion that the 

statement ought to be admitted in the interests of justice 

having regard — 

(i) to the circumstances in which leave is sought 

and in particular to the contents of the 

statement, and 

(ii) to any likelihood that the accused will be 

prejudiced by its admission in the absence of the 
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person who supplied the information on which it 

is based.”[Emphasis added] 

7. It is clear from the foregoing provisions that it is a statutory pre-requisite for the exercise of 

the judge's discretion under section 66(4) to admit a hearsay statement that the conditions 

mentioned in sections 66(1) and (2) are shown to be satisfied. Section 66(2) contains a 

number of pre-conditions, not all of which may apply to the facts in a given case. In this case 

the relevant pre-condition which was in play before the trial judge in the court below was that 

set out in section 66(2)(c). Accordingly, the Crown sought to have the two statements 

admitted by establishing that the identity of the witnesses Sha’Nyha and Kenria who supplied 

the information being known, all reasonable steps had been taken to find them but that they 

could not be found.  

 

8. Counsel for the respondent, Miss Stubbs submits that the evidence which the Crown adduced 

at the trial was sufficient to establish that the relevant pre-condition had been met in that: "all 

reasonable steps" had in fact been taken to find Kenria and Sha'Nyha, but that they could not 

be found. She urged us to find that on the facts adduced in evidence, the trial judge's 

discretion to admit the statement was correct and was not wrong in fact or in law. 

 

9. Whether “all reasonable steps” have been taken to find a known witness is very much fact 

sensitive. We therefore set out the evidence as to the steps taken to find Kenria and Sha’Nyha. 

That evidence was given by Ophelia Maycock (“Ms. Maycock”), who is a Witness Care 

Officer at the Office of the Attorney General, and Corporal Moses Curry (“Cpl. Curry”). Cpl. 

Curry is attached to the Court Liaison Section with responsibility of locating witnesses and 

serving processes. 

 

Evidence of steps taken to find Kenria  

 

10. The thrust of that evidence was that on the 27
th

 July, 2016, some three weeks before the trial, 

Ms. Maycock sought to locate the two witnesses.  

 

11. On that day Ms. Maycock spoke to the mother of Kenria and told Kenria’s mother that 

Kenria was needed as a witness for the upcoming trial. The mother told Ms. Maycock that 

Kenria was now living with her father and that “she was unaware of where they were living”. 

A few weeks later Kenria was brought to the Attorney General’s Office by Cpl Curry. Kenria 

was accompanied by her mother and her sister. Cpl Curry brought them in his vehicle.  Ms. 

Maycock testified that: 

“[Kenria] was crying. And she said that she does not care what 

happened, she is not going to go to court, because she was 

afraid. She did not want her face to be shown in court.  She 
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does not want anyone to see her face.  It was suggested that she 

would be able to do a video link and she asked if her face 

would be seen……She was asked why she was afraid to come 

to court and she said because the persons involved were in a 

gang.  So she was asked was her statement true but she still did 

not want to go to court because she did not want to be seen.” 

Kenria gave Ms. Maycock her cell phone number. 

 

12. After that encounter, Ms. Maycock and Cpl. Curry again went to see if they could find 

Kenria. They went to the mother’s house and were again told that Kenria was with her father 

and did not give them an address for the father.  

 

13. The day before she gave evidence at the trial as to her efforts to locate Kenria, Ms. Maycock 

said that she spoke to Kenria and asked her if she would testify by video link.  Kenria said 

that Ms. Maycock would have to speak to her father and gave Maycock her father’s cell 

phone number. Ms. Maycock said that she called the cell number and had to leave a message 

and that the father never returned the telephone call. She tried reaching Kenria that morning 

without success. 

 

14. It is to be noted that even though the prosecution was told that Kenria lived with her father, 

there was no evidence that any steps were taken to locate where the father lived although in 

cross examination it became apparent that Ms. Maycock may have been aware that Kenria’s 

father also lived in Fox Hill. 

 

15. On the 7
th

 August, 2016 Cpl. Curry went to the residence of Kenria’s mother and met Kenria 

in the presence of her mother. He then said:  

 

“The information on the summons was read over to [Kenria] in 

the presence of her mother, who then signed the summons on 

behalf of her daughter”.  

 

16. Kenria told Cpl. Curry that she was afraid to give evidence. Cpl. Curry then took Kenria and 

her mother to meet with the prosecutor at the Office of the Attorney General. After the 

meeting Cpl. Curry took Kenria and her mother back to Fox Hill where he had seen them 

earlier. 

 

17. Subsequently, Cpl. Curry went back to Kenria’s mother’s residence in Fox Hill and was told 

by Kenria’s mother that her daughter was not at her residence. Cpl. Curry said:  
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“she refused to give any further information but stated that 

her daughter was advised by her father that she does not need 

to come to court based on the information he would have 

received from his lawyer”. 

 

Evidence of steps taken to find Sha’Nyha 

 

18. As to steps taken to find Sha’Nyha, Ms. Maycock said she spoke to a person who identified 

herself as Sha’Nyha’s aunt and was advised that Sha’Nyha was not on the island and went 

away. She said that she received information that Sha’Nyha was living on Harbour Island.  

She spoke to Inspector Farquharson on Harbour Island to ask him if he could ascertain 

whether Sha’Nyha was on Harbour Island and whether she would be willing to come to 

Nassau to testify. The following day Sha’Nyha’s mother was at the police station at Harbour 

Island and spoke to Ms. Maycock by telephone. Sha’nyha’s mother told Ms. Maycock that 

Sha’Nyha was under age and that she was speaking for her. She said that they had no plans to 

come to Nassau. 

 

19. Cpl. Curry said that he spoke to Sha’Nyha’s mother in Harbour Island and was told by her 

that Sha’Nyha was in Harbour Island. He said that before he left on leave he gave 

instructions for the summons to be sent to police in Harbour Island to be served on 

Sha’Nyha. 

 

20. That was the extent of the evidence led by the prosecution as to the steps it took to locate the 

two witnesses to justify the application under section 66.         

  

21. In her submission before the trial judge asking the court to accede to her application to admit 

the statements under section 66, counsel for the Crown stated: 

“…we are advancing our application upon (2) paragraph (c) in 

that even though the witnesses can be found, they are making 

themselves unavailable or they are making themselves not very 

likely to be found even after being served with summonses and 

contacted in this matter” 

22. In acceding to the prosecution’s application to admit the evidence under section 66 of the 

Evidence Act the trial judge’s ruling was in the following terms: 

“Having considered the application, pursuant to Section 66 of 

the Evidence Act, the admission into evidence of the statements 

of Ms. Kenria Cunningham, Sha’Nyha Hanna, and considering 

the authorities cited to the Court, particularly the decision of 

the court of Appeal of Jamaica in Carlington Tate v Regina,  
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and certain authorities cited therein; and having considered 

the contents of the statement of Ms. Hanna and Ms. 

Cunningham, the application made by the prosecution, the 

Court considers that it would be in the interest of justice to 

admit these statements to be put into evidence, pursuant to 

Section 66. There would be no undue prejudice to the 

defendant.  Each of the statements, if necessary, require a 

particular direction should it come to that to be given to the 

jury as to how to treat the statement, which was not tested on 

cross-examination. Should it be necessary to put my decision 

into writing, I would do so.” 

23. In exercising his discretion to admit the evidence under section 66 the trial judge considered 

the decision in Carlington Tate v R [2013] JMCA Crim 16 which was heavily relied upon 

by counsel for the Crown. That case was a decision of the Court of Appeal of Jamaica. In that 

case the court had to consider an application under section 31D of the Jamaican Evidence 

Act. Counsel for the Crown also proffered that decision to this Court to assist us in 

determining the reasonableness of the trial judge’s decision to admit the statement under 

section 66. 

 

24. The facts in Carlington Tate, as set out in the Jamaican Court of Appeal judgment, were as 

follows: 

“[23] The evidence adduced by the prosecution in order to 

meet the requirements of section 31D (d) of the Act came from 

Sandra Francis, Detective Constable Andrey Smith and 

Detective Sergeant Blackstock. Miss Francis, the mother of 

Patrick Myers, testified that she was aware that her son was 

needed to give evidence in a case of murder. She stated that in 

or around November 2007, Sergeant Blackstock sought her 

assistance in locating her son. At that time, she did not know 

where her son was living. He would, however, visit her in 

Central Village where she lived and would stay for a day or 

two. She said that sometime between 2003 and 2007 her son left 

Jamaica to visit her sister in Antigua, but had subsequently 

returned to Jamaica. She further stated that when she spoke to 

Sergeant Blackstock, she promised to try to persuade her son 

to attend court. Sometime afterwards, her son telephoned her 

and she attempted to ask him to attend court. She said he 

would not listen to her or say anything, but instead terminated 
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the call. She had not spoken to her son Patrick Myers since 

then. 

[24] Detective Constable Smith testified that he was stationed 

at the Central Village Police Station since May 2003. He stated 

that he came to know Patrick Myers and was accustomed to 

seeing him in the Central Village area. In June 2008, he 

received from Sergeant Blackstock a summons requiring Mr 

Myers to attend court to give evidence at the trial of the 

appellant for the offence of murder and was given certain 

instructions. Upon receipt of the summons, he took it to West 

Avenue in Central Village, where Mr Myers was said to reside, 

on about five occasions, but did not locate him. About twice 

per week for four weeks, he also visited areas in Little Lane 

where Mr Myers frequented, but failed to find him. He had not 

seen Mr Myers since. He last saw him in early 2008, before he 

knew that Mr Myers was needed as a witness. In addition to 

visiting areas in Central Village in order to serve the summons 

on Mr Myers, he also went to the area with Sergeant 

Blackstock in October 2008 to locate Mr Myers but this effort 

failed. He further stated that enquiries made by him to 

ascertain the whereabouts of Mr Myers bore no fruit. 

[25] Detective Sergeant Blackstock testified that consequent on 

the injury suffered by Sergeant Smith, he took command of the 

case on 24 September 2007. Upon doing so, he visited Little 

Lane in Central Village with a view to locating Mr Myers. 

There, he made enquiries of several residents concerning the 

whereabouts of Mr Myers, but got no useful information. He 

again, on 27 October 2007, visited Little Lane and made 

enquiries and again received no useful information. He also 

confirmed that on 6 November 2007, he sought the assistance 

of Miss Sandra Francis to secure the attendance of Mr Myers 

at court. He requested that she ask her son to contact him by 

telephoning him at numbers which he left with her, or to 

contact Detective Constable Smith or Sergeant Wright at the 

Central Village Police Station. Apart from making other visits 

to the Little Lane area, Detective Sergeant Blackstock also 

tasked Sergeant Wright and Detective Constable Smith to 

make periodic checks in the Little Lane area in order to locate 

Mr Myers and also used the services of other police officers. 



10 
 

Additionally, he said, he used who he described as ‘agencies’ in 

the area, to give information of sightings of Mr Myers in the 

area. The last report he received from these persons indicated 

that Mr Myers was last seen in the area early in November 

2008, a few days before the trial had begun. Having failed to 

locate Mr Myers, Detective Sergeant Blackstock also caused to 

be published in the Daily Observer, a notice seeking 

information about the whereabouts of Mr Myers. This also 

bore no fruit. He concluded that Mr Myers was deliberately 

avoiding the police in order not to attend court. 

[26] The statements of Sergeant Smith (retired) which were 

admitted into evidence also showed the efforts made by him, 

before his injury, to locate Mr Myers. He stated that prior to 

giving evidence at the preliminary enquiry, Mr Myers had 

expressed fear for his life and had stated that he was living in 

Trelawny but gave no specific address or contact telephone 

number. He stated that after Mr Myers failed to attend court 

on 28 August 2003, 5 and 9 September 2003, 2, 16 and 31 

October 2003, he visited Little Lane in Central Village where 

he knew Mr Myers was from in order to locate him. He also 

sought the assistance of the Central Village police and the 

widow of the deceased. In June 2005, he received a telephone 

call from Mr Myers and made arrangements to meet him at 

the Central Village Police Station. Mr Myers did not show up 

and consequently, Sergeant Smith checked with the Spanish 

Town, Linstead and St Ann’s Bay Hospitals as well as the St 

Catherine District Prison and the General Penitentiary, he also 

made checks with the Immigration Department. On receipt of 

certain information, he solicited the assistance of police officers 

in Wait-a-Bit in Trelawny. Having had no success in his efforts 

to locate Mr Myers, he caused a notice to be published in the 

Star newspaper on 21 March 2006, seeking information on the 

whereabouts of Mr Myers. This also bore no fruit.” 

25. The trial judge admitted the evidence and the Court of Appeal said: 

“[34] In our view, the learned judge was correct in concluding 

that Mr Myers was deliberately, for reasons best known to 

him, avoiding the police in an effort to ensure his unavailability 

to give evidence at the trial. We believe that on the basis of the 

evidence presented to him, the judge was correct in ruling that 
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in the circumstances of the case, all reasonable steps were 

taken to secure the attendance of Patrick Myers at court. 

Accordingly, this ground must also fail.” 

26. In our judgment, on its facts, the decision in Carlington Tate is very distinguishable.  

Section 31 D of the Jamaican statute is in the following terms: 

“31D. Subject to section 31G, a statement made by a person in 

a document shall be admissible in criminal proceedings as 

evidence of any fact of which direct oral evidence by him 

would be admissible if it is proved to the satisfaction of the 

court that such person - 

(a) is dead; 

(b) is unfit, by reason of his bodily or mental condition, 

to attend as a witness; 

(c) is outside of Jamaica and it is not reasonably 

practicable to secure his attendance; 

(d) cannot be found after all reasonable steps have been 

taken to find him; or 

(e) is kept away from the proceedings by threats of 

bodily harm and no reasonable steps can be taken to 

protect the person.” 

27. In Carlington Tate the Crown did not know where Mr. Myers was located. He gave 

evidence at the preliminary inquiry in 2003 and the police were looking for him from that 

year when they became aware that he was not likely to give evidence at the trial. They were 

looking for him over a five year period between 2003 and 2008.  They did not know where 

he was. In our judgment Carlington Tate does not support the Crown’s proposition that 

section 66 permits the admission of statements of witnesses that can be found, but are making 

themselves unavailable or making themselves not very likely to be found, even after being 

served with summonses.   

 

28. As we are effectively reviewing the correctness of the exercise of the judge's discretion under 

section 66 to admit the statements of Kenria and Sha'Nyha, we are mindful that an appellate 

court will normally not interfere with the exercise of discretion of a judge in a lower court, 

unless it is based on a misapplication of the law or a clearly erroneous assessment of the 

evidence or unless it appears that the trial judge’s decision was against logic or reasoning and 

caused an injustice. In short it must be plainly wrong and cause prejudice to the accused. 



12 
 

29. In the present case we have only a limited record of the trial judge’s reasons for admitting the 

evidence of Kenria and Sha’Nyha under section 66. It is set out in paragraph 22 above. 

 

30. It appears that the trial judge accepted the proposition advanced by the Crown and referred to 

in paragraph 21 above and determined that once he was satisfied that it was in the interest of 

justice to do so and that that there was no “undue prejudice to the accused” he was entitled to 

admit the evidence. 

 

31. In this regard we are of the view that the judge misapplied the law. In our judgment, before 

the question of the interest of justice arises under section 66(4) the Crown must establish the 

factual predicate that “all reasonable steps have been taken to find [the witness] but that he 

cannot be found”. 

 

32. If the witness, with reasonable steps, can be found, even if he is unwilling to give evidence 

and may seek to avoid giving evidence out of fear, an application under section 66 must be 

refused. 

 

33. In this case, we are satisfied that the factual pre-condition in section 66(2) (c) had not been 

met.  

 

34. The prosecution knew exactly where both Kenria and Sha’Nyha could be found. Indeed 

Kenria had been served with the summons just before the trial. The prosecution knew where 

Kenria’s mother was living and it cannot be said that they did not know or could not have 

ascertained where Kenria’s father was living. 

 

35. Sha’Nyha was living in Harbour Island with her mother and it could not be said that they 

could not locate her in Harbour Island. 

 

36. There was no evidence that either Kenria or Sha’Nyha were evading or avoiding the police. 

Kenria actually attended the prosecutor a few days before the trial and told her what her 

position was. Both witnesses had made a decision not to attend and give evidence at the trial. 

The prosecution made no effort or took any steps to employ the processes of the court to 

compel their attendance. 

 

37. This, in our view, is not the circumstance envisaged by section 66 of the Evidence Act. The 

admission of a hearsay statement in a criminal trial is an exception to the rule. The conditions 

in section 66(2) must be met before a judge can exercise his discretion to admit the hearsay 

statement. If those conditions are not met the hearsay statement cannot, as a matter of law, be 

admitted. The fact that a witness is unwilling to testify (whether out of fear or otherwise) is 



13 
 

not a sufficient basis for admitting into evidence a statement given by that witness to the 

police. 

 

38. In our judgment the trial judge wrongly applied the law in admitting the statements into 

evidence under section 66. 

 

39. For these reasons we are of the view that the statements of Kenria and Sha’Nyha were 

wrongly admitted into evidence.  

 

40. As the prosecution has conceded, without that evidence the conviction cannot stand and it is, 

therefore, quashed.  

 

41. In this case we do not order a retrial. We considered the factors which the Privy Council in 

Reid v R [1980] A.C. 343 has said that a court must consider in determining whether to 

order a new trial. The conviction was not quashed because of some technical blunder of the 

trial judge. It was quashed because evidence which the Crown advanced should not have 

been admitted. Without that evidence the conviction could not stand. As the Privy Council 

said:  

“It is not in the interests of justice as administered under the 

common law system of criminal procedure that the prosecution 

should be given another chance to cure evidential deficiencies 

in its case against the defendant”.  

 

42. In this case the evidence adduced at the trial was insufficient and the prosecution should not 

now be allowed to adduce that evidence which was in fact available at the trial had they in 

fact exercised the powers available to them to require those persons to give evidence. 

 

43. In these circumstances, the appeal is allowed; and the conviction and sentence quashed.   

             

      __________________________________________ 

      The Honourable Sir Michael Barnett, JA (Actg.) 

 

      __________________________________________ 

      The Honourable Sir Hartman Longley, P 

 

      __________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA   


